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EXTRADITION REFORM ACT OF 1981 

TUESDAY, JANUARY 26, 1982 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 9:30 a.m., in room 
2226, Rayburn House Office Building, Hon. William J. Hughes 
(chairman of the subcommittee) presiding. 

Present: Representatives Hughes, Conyers, Hall, and Sawyer. 
Staff present: Hayden W. Gregory, chief counsel; David Beier, as- 

sistant counsel; and Deborah K. Owen, associate counsel. 
Mr. HUGHES. The Subcommittee on Crime of the House Judiciary 

Committee vtrill come to order. 
This morning the Subcommittee on Crime opens a series of hear- 

ings on the reform of American laws relating to extradition. On 
December 15, 1981,1 introduced H.R. 5227, the Extradition Reform 
Act of 1981. As I indicated at the time of introduction, this bill 
grew out of a concern that our current extradition laws were not 
sufficient to meet the challenges of transnational crime. Through 
this set of hearings we hope to receive testimony from various in- 
terested parties about the legal and practical problems that exist 
imder our current extradition laws. We also hope that various wit- 
nesses will make suggestions about reforms in the laws that will 
enable us to more effectively respond to the increased level of ter- 
rorism and drug trafficking on the international level. 

The bill that is the subject of our hearing today is an attempt to 
improve current Federal law while at the same time retaining the 
basic framework for processing extradition cases. I think that 
many of the changes suggested by the bill are relatively noncontro- 
versial and acceptable to both the administration and persons who 
represent individuals being sought for extradition. Among these 
salutary changes are provisions authorizing the appointment of 
counsel, clarification of the requirements of the facts and/or docu- 
ments that must be in a complaint, and authority for both parties 
to obtain appellate review of extradition decisions. There are, how- 
ever, in addition to these less controversial improvements, several 
areas of policy where various commentators and experts have al- 
ready expressed some strong differences of opinion. 

The two major areas of controversy involve the issue of bail and 
the question of who should decide the so-called political offense 
question. 

The first area of controversy is with respect to the political of- 
fense question. Historically, the United States and most Western 

(1) 



nations have cooperated in the extradition of persons sought for 
common crimes. Since the 1840'8, however, there has been a con- 
spicuous exception to our treaty obligations to extradite, that is, 
the political offense exception. This doctrine is based on the view 
that sovereign states should be required to cooperate in the return 
of a person who is being sought for a political crime, such as the 
advocacy of overthrowing the government of a foreign state. 

Decisions concerning whether a person committed a political of- 
fense have been made by the Federal courts for more than 100 
years. During that time the C!ongress has never given the courts 
any statutory guidance with respect to what does or does not con- 
stitute a political offense. The definitions of political offense that 
have evolved through court decisions have not been reviewed or ra- 
tionalized. Moreover, the Government has been prevented from ob- 
taining appellate review of lower court decisions because there is 
no authority to appeal such decisions. 

The provisions of H.R. 5227 attempt to resolve the two major 
[>roblems that exist in current Federal law with respect to the po- 
itical offense question. First, the bill sets forth a definition of what 

is and what is not a political offense question. Second, the bill au- 
thorizes the Government to obtain appellate review. 

Some witnesses testifying in the other body on a related bill have 
suggested that decisions on the political offense question be left to 
the unguided and unfettered discretion of the Secretary of State. 
Some have argued that because decisions relating to political of- 
fenses can have an impact on our foreigp relations, they should 
only be made by the executive branch. This argument has been re- 
jected as a matter of constitutional law in the seventh and second 
circuits in recent cases. The courts in those cases held that extradi- 
tion, including the political offense question, without judicial over- 
sight is highly dangerous {uid ought never to be allowed in this 
country. 

Thus, it seems to me that the burden of coming forward with evi- 
dence of why the courts should be deprived of jurisdiction to decide 
political offense questions rests with the proponents of that view. 
Specifically, advocates of that view will have to establish to the sat- 
isfaction of this body that whatever problems exist under current 
law with respect to the political offense question are not adequate- 
ly addressed by the bill before this subcommittee, H.R. 5227. 

The issue of bail in extradition cases appears to be relatively 
straightforward. Under current law there is no statutory authority 
for the granting of bail in extradition cases. There is, however, a 
long line of judicial precedent, going back to a 1904 Supreme Court 
case, indicating that a person sought for extradition may be re- 
leased pending a hearing if there are special circumstances. Be- 
cause one of the most important reasons for this legislation is clari- 
fication of questions unresolved by current law, it is appropriate to 
set forth the circumstances under which a person should be eligible 
for release or detention pending an extradition hearing. The pro\: 
sions of H.R. 5227 resolve that issue by providing Federal coui.j 
with the authority to release a person sought for extradition on 
bail. The considerations to be used by the court in making this type 
of decision are set forth in the bill, as are the conditions that may 
be imposed. 



In light of the possibility of extradition cases involving chargej 
against Americans and the authority in the bill for provisional ar 
rests for up to 60 days, the bill provides for access to judiciary re 
lease pending a hearing. The bill modifies substantially the exist 
ing Federal bail law by eliminating any presumption in favor of re 
lease, and by requiring that the court impose conditions that wil 
assure that the person will appear for a hearing. In addition, the 
bill requires the court to take into account the alleged fugitivity ol 
the person being sought and the need to honor our treaty obliga 
tion. Finally, the bill for the first time in Federal law would permil 
the Government to appeal decisions concerning release conditiom 
that they felt were not sufficient. In sum, I believe that the bai: 
provisions of H.R. 5227 provide a rational set of standards tc 
govern the release decision pending an extradition hearing. 

fA copy of H.R. 5227 follows:] 



97TH CONGRESS 
1ST SESSION H. R. 5227 

To amend title 18 of the United States Code with respect to extradition, and for 
other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

DECEMBBK 15, 1981 

Mr. HUGHES introduced the following bill; which was referred to the Committee 
on the Judiciary 

A BILL 
To amend title 18 of the United States Code with respect to 

extradition, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Extradition Act of 1981". 

4 SEC. 2. Chapter 209 of title 18 of the United States 

5 Code is amended— 

6 (1) by striking out section 3181 and inserting in 

7 lieu thereof the following: 
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1 "§3181. Payment of fees and cosU 

2 "All costs or expenses incurred in any proce< (ling ui.dor 

3 this chapter in apprehending, securing, and transmitting a 

4 fugitive shall be paid by the demanding authority.''; 

5 (2) in section 3182, by adding at the end the fol- 

6 lowing: "An agent appointed as pro\nded in this sec- 

7 tion who receives the higitive into custody is empow- 

8 ered to transport the fugitive to the State or Territory 

9 from which the fugitive fled."; 

10 (3) by striking out "or the Panama Canal Zone" 

11 in the first sentence of section 3183; 

12 (4) by striking out section 3184 and all that fol- 

13 lows through section 3195; and 

14 (5) so that the chapter heading and the table of 

15 sections   at   the   beginning  of  the   chapter  read   as 

16 follows: 

17 "CHAPTER 209—INTERSTATE RENDITION 

"Sec. 
"3181. Pavment of (ei's uid costs. 
"3181'. Fugitives from State or Territory to Stale, District or Territory. 
"3183. Kiijfitives from State, Territory, or possession into extraterritorial juriiidic- 

tion of the United States.'" 

18 SEC. 3. Title 18 of the United States Code is amended 

19 by inserting after chapter 209 the following new chapter: 

20 "CHAPTER 210—INTERNATIONAL EXTRADITION 

••Sec. 
•'3191. General statcinen! of requirements for extradition. 
"3192. Complaint and preliminary proceedings. 
"3193. Waiver of hearing. 
"3194. Hearing and order. 

M;R.'$t2T—Ih 
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"3195. Appeal from determiution after hearing. 
"3196. Surrender of a person to foreign state after hearing. 
"3197. Receipt of a person from a foreign state. 
"8198. Definitions and general provisions for chapter. 

1 "§3191. General statement of requirements for extradition 

2 "The United States may extradite a person to a foreign 

3 state in accordance with this chapter only if— 

4 "(1) there is an applicable treaty concerning ex- 

5 tradition between the United States and such foreign 

6 state; 

7 "(2) the foreign state requests extradition in ac- 

8 cordance with the terms of that treaty; and 

9 "(3) the appropriate court issues an order under 

10 this chapter that such person is extraditable. 

11 "§3192. Complaint and preliminary proceeding's 

12 "(aKl) The United States district court for the district in 

13 which the person sought to be extradited is found may issue 

14 an order in accordance with this chapter that such person is 

15 extraditable, upon a complaint filed by the Attorney General. 

16 "(2) If the Attorney General has previously sought an 

17 order that a person is extraditable under this chapter with 

18 respect to a specific extradition request of a foreign state the 

19 Attorney General may not file another complaint under this 

20 section based upon the same factual allegations as a previous 

21 complaint, unless the Attorney General shows good cause for 

22 filing another complaint. 

28 "(b) A complaint under this section shall— 

H.(L sir—Ih 



4 

1 "(1) be made under oath or affirmation; 

2 "(2) specify the offense for which extradition is 

3 sought; 

4 "(3) contain any matter not otherwise required by 

5 this chapter but required by the applicable treaty con- 

6 ceming extradition; and 

7 "(4) either— 

8 "(A) be accompanied by— 

9 "6) a copy of the request of the foreign 

]^0 state for extradition; and 

j]^ "(ii) the evidence and documents re- 

29 quired by the applicable treaty concerning 

1^3 extradition; or 

1^ "(B) contun— 

1^0 "(i) information sufficient to identify the 

10 person sought; 

If "(ii) a statement— 

l^g "(I) of the essential factual allega- 

]^9 tions of conduct constituting the offense 

g0 that the person sought is believed to 

^•^ have committed; or 

"(ID that a judicial document 

authorizing the arrest or detention of 

such person on account of accusation or 

o0 conviction of a crime is outstanding in 

- B.R 5227—ih 
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1 the  foreign  state   seeking  extradition; 

2 and 

3 "(iii) a description of the circumstances 

4 justifying such person's arrest. 

5 "(c) The Attorney General may file a complaint under 

6 this chapter in the United States District Court for the Dis- 

7 trict of Columbia if the Attorney General does not know 

8 where the person sought may be found. When the person is 

9 foimd, the matter shall be transferred to the United States 

10 district court to which the person arrested is taken under 

11 subsection (d) of this section. 

12 "(d) Upon the filing of the complaint under this section, 

13 the court shall issue a warrant for the arrest of the person 

14 sought, or, if the Attorney General so requests, a summons 

15 to such person to appear at an extradition hearing under this 

16 chapter. The warrant or summons shall be executed and re- 

17 turned in the manner prescribed for the execution and return 

18 of a warrant or sunmions, as the case may be, under the 

19 Federal Rules of Crinunal Procedure. A person arrested 

20 under this section shall be taken without unnecessary delay 

21 before the nearest available United States district court for 

22 further proceedings under this chapter. 

28 "(e) Unless otherwise proNided by the applicable treaty 

24 relating to extradition, the court shall order the release, 

25 pending the extradition hearing, of a person arrested under 

H.R. 5227—ih 
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1 this section if there has not been filed wth the court before 

2 the end of 60 days after the arrest of such person the evi- 

3 dence and documents required by the applicable treaty relat- 

4 ing to extradition or notice that such evidence and documents 

5 have been received by the Department of State and will 

6 promptly be transmitted to the court. 

7 "§3193. Waiver of hearing 

8 "(a) A person against whom a complaint is filed under 

9 this section may, with the consent of the Attorney General, 

10 waive the requirements of this chapter for a hearing by in- 

11 forming the court that such person consents to removal to the 

12 foreign state requesting extradition. Such a waiver may not 

13 be revoked unless the court determines that an extraordinary 

14 change of circumstances warrants such revocation. 

15 "(b) The court shall— 

16 "(1) inform a person making a waiver under 

17 this section of such person's right to representa- 

18 tion by counsel, including counsel appointed with- 

19 out cost to such person if such person is financial- 

20 ly unable to obtain counsel; and 

21 "(2) inquire of such person and determine 

23 whether such waiver is— 

2S "(A)  voluntary and not the result  of 

24 threat or other improper inducement; and 

HJt. 5227—ih 
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1 "(B) given with full knowledge of its 

3 legal consequences. 

3 "(c) D the court determines the waiver is one described 

4 in subsection (b)(2) (A) and (B) of this section, the court shall 

5 order the person making such waiver extraditable and certify 

6 a transcript of the court's proceeding in the matter to the 

7 Secretar}' of State. The Attorney General shall notify the 

8 foreign state requesting extradition of the order of extradition 

9 and the time limitation under section 3198 of this title on 

10 detention of the person sought. The Attorney General shall, 

11 except as otherwise provided by this chapter, surrender the 

12 person so ordered extraditable to the custody of an agent of 

13 the foreign state requesting extradition. 

14 "§3194. Hearing and order 

15 "(a) The court shall, as soon as practicable after arrest 

16 or sunmions of the person sought to be extradited, hold a 

17 hearing to determine issues of law and fact with respect to a 

18 complaint filed under section 3192 of this title unless such 

19 hearing is waived under section 3193 of this title. 

20 "(bMl) At a hearing under this section, the person 

21 sought to be extradited has the right— 

22 "(A) to representation by counsel, including coun- 

23 sel  appointed  without  cost  to  such  person  if such 

24 person is financially unable to obtain counsel; 

25 "(B) to confront and cross-examine witnesses; and 

HJL 62217—Ih 
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1 "(C) to introduce evidence with respect to the 

2 issues before the court. 

3 "(2) The guilt or innocence of the person sought to be 

4 extradited of the charges with respect to which extradition is 

5 sought is not an issue before the court. 

6 "(c) The court shall inform the person sought to be ex- 

7 tradited of the purpose of the hearing and of the rights de- 

8 scribed in subsection (b) of this section. 

9 "(d)(1) Except as otherwise provided in this chapter, the 

10 court shall order a person extraditable after a hearing under 

11 this section if the court finds— 

12 "(A) probable cause to beUeve that the person 

18 before the court is the person sought; 

14 "(B)(i) probable cause to believe that the person 

16 before the court committed the offense for which such 

16 person is sought; or 

17 "(ii) the evidence presented is sufficient to support 

16 extradition under the provisions of the applicable treaty 

19 concerning extradition; and 

SO "(C) the conduct upon which the request for ex- 

21 tradition is based would constitute an offense punish- 

23 able under the laws of— 

38 "(i) the United States; 

24 "(ii) the majority of the States of the United 

25 States; or 

HJt. t227—ih 
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1 "(iii) the State where the fugitive is found. 

2 "(2) The court shall not order a person extraditable 

3 after a hearing under this section if the court finds— 

4 "(A) such person is charged with an offense with 

5 respect to which the limitations provided by the appli- 

6 cable treaty concerning extradition, or, if such treaty 

7 provides none, the limitations of the law of the pros- 

8 ecuting State, on commencement of prosecution have 

9 run; or 

10 "(B) the applicable treaty concerning extradition 

11 provides an applicable defense against extradition. 

12 "(e)(lKA) Any issue as to whether the foreign state is 

J 3 seeking extradition of a person for the purpose of prosecuting 

14 or punishing the person because of such person's political 

15 opinions, race, religion, or nationality shall be determined by 

Ifi the Secretary of State in the discretion of the Secretary of 

17 State. 

18 "(B) Any issue as to whether the extradition of a person 

U) to a foreign state would be incompatible with humanitarian 

20 considerations shall be determined by the Secretary of State 

21 in the discretion of the Secretary of State. 

22 "(2) Any issue as to whether the foreign state is seeking 

23 the extradition of a person for a political offense shall be 

24 determined by the court in accordance with the following 

25 principles: 

H.R. 5227—ih 2 
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1 "(A) Unless the offense is also an offense de- 

2 scribed in subparagraph (B) of this paragraph, a politi- 

3 cal offense normally includes an offense consisting of— 

4 "(i) sedition; 

5 "(ii) treason; or 

6 "(iii) unlawful political advocacy but only if 

7 the advocacy is not to engage imminently in vio- 

8 lence under circumstances in which it is likely 

9 that such advocacy will imminently incite such 

10 violence. 

11 "(B) A political offense normally does not in- 

12 elude— 

18 "(i) an offense within the scope of the Con- 

14 vention for the Suppression of Unlawful Seizure 

15 of Aircraft, signed at the Hague on December 16, 

16 1970: 

17 "(ii) an offense within the scope of the Con- 

18 vention  for  the  Suppression  of  Unlawful   Acts 

19 against the Safety of Civil Aviation, signed at 

20 Montreal on September 23, 1971; 

21 "(iii) a serious offense involving an attack 

22 against the life, physical integrity, or liberty of in- 

23 temationally protected persons (as detined in sec- 

24 tion   1116   of   this   title),   including   diplomatic 

25 agents; 

HJL 5227—Ih 
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1 "(iv) an offense with respect to which a 

2 treaty obligates the United States to either extra- 

5 dite or prosecute a person accused of the offense; 

4 "(v) an offense that consists of homicide, as- 

6 sault with intent to commit serious bodily injury, 

6 rape, kidnaping, the taJking of a hostage, or seri- 

7 ous unlawful detention; 

8 "(vi) an offense involving the use of a fire- 

9 arm (as such term is deffned in section 921 of this 

10 title) if such use endangers a person other than 

11 the offender; 

12 "(vii) an offense that consists of the manufac- 

13 ture, importation, distribution, or sale of narcotics 

14 or dangerous drugs; or 

15 "(viii) an attempt or conspiracy to commit an 

16 offense described in clauses (i) through (vii) of this 

.17 subparagraph, or participation as an accomplice of 

18 a person who commits, attempts, or conspires to 

19 commit such an offense. 

20 "(f) The court shall state the reasons for its findings as 

21 to each charge or conviction, and certify— 

22 "(1) a transcript of its proceedings in the case of 

23 an order or extraditability; or 

24 "(2) such report as the court considers appropri- 

25 ate in other cases; 

_ H.II. I5li7-ih 
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1 to the Secretary of State. 

2 "(gXD Documents at a hearing under this section may 

3 be authenticated as provided— 

4 "(A) in the applicable treaty concerning extradi- 

6 tion; 

6 "(B) in the Federal Rules of Evidence for pro- 

7 ceedings to which such Rules apply; or 

8 "(C) by the applicable law of the foreign state, 

9 and authentication under this subparagraph may be es- 

10 tablished conclusively by a showing that— 

11 "(i) a judge, magistrate, or other appropriate 

12 officer of the foreign state has signed a certifica- 

18 tion to that effect; and 

14 "(ii) a diplomatic or consular officer of the 

15 United States who is assigned or accredited to the 

16 foreign state, or a diplomatic or consular officer of 

17 the foreign state who is assigned or accredited to 

18 the United States, has certified the signature and 

19 position of the judge, magistrate, or other officer. 

20 "(2) An affidavit by an appropriate official of the De- 

21 partment of State is admissible in a hearing under this sec- 

22 tion as evidence of the existence of a treaty relationship be- 

23 tween the United States and a foreign state. 

24 "(3) The court may consider hearsay evidence and prop- 

25 erly certified documents in a hearing under this section. 

HJt. 5227—Ih 
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1 "(h) If the applicable treaty relating to extradition re- 

2 quires that such evidence be presented on behalf of the for- 

3 eign state as would justify ordering a trial of the person if the 

4 offense were committed in the United States, the requirement 

5 is satisfied by evidence establishing probable cause to believe 

6 that the offense was committed and that the person sought 

7 committed that offense. 

8 "(i) The court shall, upon petition after notice to the 

9 Secretary of State by a person ordered extraditable under 

10 this section, dismiss the complaint against that persou and 

11 dissolve the order of extraditability if that person has not 

12 been extradited to the requesting state by the end of 45 days 

13 (excluding any time during which extradition is delayed by 

14 judicial proceedings) after the Secretary of State receives the 

15 certified transcript of the proceedings from the court, unless 

16 the Attorney General shows good cause why such petition 

17 should not be granted. 

18 "§3195. Appeal from determination after hearing 

19 "(a)(1) Any party may appeal in accordance with the 

20 Federal Rules of Appellate Procedure applicable to criminal 

21 cases the determination of the court after a hearing under 

22 8ection3194of this title. 

23 "(2) Such appeal shall be heard as soon as practicable 

24 after the filing of notice of appeal. Pending determination of 

25 such appeal, the district court shall stay the operation of the 

H.R 6Xr—ih 
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1 court's final order with respect to the extradition of the 

2 person found extraditable or the dismissal of the complaint. 

S "(3) If the Attorney General appeals the determination, 

4 the court to which appeal is made may, upon motion of the 

5 Attorney General, order the person held whose extradition 

6 was sought in the hearing from which appeal is made, if the 

7 Attorney General shows that such person presents a risk of 

8 flight or poses a danger to the community, and the probabil- 

9 ity of the appeal's success is high. 

10 "(b)(1) No court shall have authority to review in any 

11 proceeding, other than an appeal proceeding under this sec- 

12 tion, the extraditability of a person appealing under this sec- 

13 tion until the conclusion of such appeal. 

14 "(2) No court shall have jurisdiction to entertain a peti- 

15 tion for habeas corpus or a proceeding for other review with 

16 respect to a finding of extraditability after a hearing under 

17 section 3194 of this title if such finding has been upheld in 

18 any previous appeal or an opportunity to appeal was not 

19 taken, unless the court finds that the grounds for the petition 

20 or other review could not previously have been presented by 

21 such habeas corpus or other proceeding or, in the case of an 

22 appeal not taken, the court finds good cause existed for not 

23 taking the appeal. 

il-R. 5227—ih 
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1 "§3196. Surrender of a person to a foreign state after 

2 hearing 

3 "(a) If a person is ordered extraditable after a hearing 

4 under this chapter the Secretarj' of State, in such Secretary's 

5 discretion, may order the surrender of the person (even if 

6 such person is a national of the United States, unless such 

7 surrender is expressly forbidden by the applicable treaty con- 

8 ceming extradition or the laws of the United States) to the 

9 custody of an agent of the foreign state requesting extradi- 

10 tion, and may condition that surrender upon any conditions 

11 such Secretary considers necessary to effectuate the purposes 

12 of the applicable treaty concerning extradition or the interest 

13 of justice. 

14 "(b) The Secretary of State, upon ordering or denying 

15 surrender absolutely or conditionally under this section, shall 

16 notify the person sought, the diplomatic representative of the 

17 foreign state, the Attorney General, and the court that or- 

18 dered the person extraditable. If surrender is ordered under 

19 this section, the Secretary of State shall also notify the diplo- 

20 matic representative of the foreign state of the time limitation 

21 under section 3198 of this title on detention of the person 

22 sought. 

23 "§3197. Receipt of a person from a foreign state 

24 "(a) The Attorney General shall appoint an agent to 

25 receive, from a foreign state, custody of a person accused of a 

26 Federal, State, or local offense. Such agent shall have the 

•   * -       H.li 6227—Ih 
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1 authority of a United States marshal, and shall convey such 

2 person to the Federal or State jurisdiction that sought such 

3 person's return. 

4 "(b) If a foreign state delivers custody of a person ac- 

5 cused of a Federal, State, or local offense to an agent of the 

6 United States on condition that such person be returned to 

7 such foreign state at the end of criminal proceedings in the 

8 United States the Attorney General shall hold such person in 

9 custody pending the end of such proceedings and shall then 

10 surrender such person to an agent of such foreign state unless 

11 the foreign state declines to accept such person. 

12 "§3198. Deflnitions and general provisions for chapter 

13 "(a) As used in this chapter— 

14 "(1) the term 'foreign state'— 

15 "(A) used in other than a geographic sense, 

16 means the government of a foreign state; and 

17 "(B) used in a geographic sense, includes all 

18 territory under the jurisdiction of a foreign state, 

19 and includes— 

20 "(i)  any colony,  dependency,  or  con- 

21 stituent part of such foreign state; and 

22 "(ii)  the  air space,  territorial  waters, 

23 and vessels and aircraft registered in such 

24 foreign state; 

H.R snr—ih 
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1 "(2) the term 'treaty' n-.eans a treaty, convention, 

2 or other international agreement that is in force after 

3 advice and consent of the Senate; 

4 "(3) the term 'State' includes the District of Co- 

5 lumbia, the Commonwealth of Puerto Rico, the Virgin 

B Islands, Guam, and the Northern Mariana Islands; and 

7 "(4) the term 'United States district court' in- 

8 eludes the District Court of Guam, the District Court 

9 of the Virgin Islands, and the District Court of the 

10 Northern Mariana Islands, and Guam, the Virgin Is- 

11 lands, and the Northern Mariana Islands are, respec- 

12 tively, the districts for such District Courts. 

13 "(b) The court may order a person found extraditable 

14 under this chapter held until surrendered to an agent of the 

15 foreign state, or until the Secretary of State declines to order 

16 such person's surrender. 

17 "(c)(1) A person arrested or otherwise held under this 

18 chapter shall be treated in accordance with chapter 207 (re- 

19 lating to release) of this title, as modified for this purpose by 

20 this subsection, as if the person were held in connection with 

21 an offense with respect to which such chapter applies. 

22 "(2) If the judicial officer decides to release the person 

23 arrested or otherwise held under this chapter, the judicial 

24 officer may impose any of the conditions set forth in section 

26 3146 of this title that the judicial officer determines ^\'ill 
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1 assure appearance as required, assure the safety of the com- 

2 munity, and carry out the obligations of the United States 

3 under the applicable treaty concerning extradition, without 

4 regard to the order in which such conditions are so set forth. 

5 "(3) In determining which conditions set forth in section 

6 3146 of this title to impose, the judicial officer shall also take 

7 into account whether the person whose extradition is sought 

8 is attending an educational institution, whether the person is 

9 lawfully in the United States, and the existence of any other 

10 requests for the extradition of such person other than the one 

11 wth respect to which release is sought. 

12 "(4) The Attorney General may appeal from a decision 

13 to release under this subsection to, and seek the revocation of 

14 such release or a change in the conditions imposed with re- 

15 spect to such release in, the court having appellate jurisdic- 

16 tion over the court in which such decision was made. Any 

17 order so appealed shall be affirmed if the order is supported 

18 by the proceedings below. If the order is not so supported, 

19 the court may, with or without additional evidence, modify 

20 the  decision  appealed.   The   appeal   shall  be   determined 

21 promptly. 

22 "(d) The court shall upon request appoint counsel as 

23 provided in section 3006A of this title for cases to which 

24 such section applies to represent a person whose extradition 
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1 is sought, with respect to whom a complaint is filed under 

2 this chapter, and who is financially unable to obtain counsel. 

8 "(e) All transportation costs, subsistence expenses, and 

4 translation costs incurred in connection with the extradition 

5 or return of a person at the request of the government of a 

6 foreign state, a State, or the United States shall be borne by 

7 the requesting government unless specified in the applicable 

8 treaty concerning extradition or, in the case of a request of 

9 the government of a foreign state, the Secretary of State 

10 directs otherwise.". 

11 SEC. 4. The table of chapters at the beginning of part 11 

12 of title 18 of the United States Code is amended by striking 

13 out the item relating to chapter 209 and inserting in lieu 

14 thereof the following: 

"209. Interstate Rendition  8181. 
"210. International Extradition  8191.". 

15 SEC. 5. This Act shall take effect on the first day of the 

16 first month which begins on or after 180 days after the date 

17 of the enactment of this Act, and shall apply only with re- 

18 spect to extradition and rendition proceedings commenced 

19 after such taking effect. 
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Mr. HUGHES. The subcommittee will be hearing testimony today 
from representatives of the U.S. Departments of Justice and State. 
In addition, we will receive testimony from a distinguished profes- 
sor of international law, Richard Falk. 

Noting a quorum, the Chair has received a request to cover this 
hearing, in whole or in part, by television broadcast, radio broad- 
cast, still photography, or by other similar methods. In accordance 
with committee rule 5(a), permission will be granted unless there is 
an objection. Is there an objection? Hearing none, such coverage is 
permitted. 

The Chair recognizes the ranking minority member from Michi- 
gam, Mr. Sawyer. 

Mr. SAWYER. I have no statement at this time, Mr. Chairman. 
Mr. HUGHES. Our first two witnesses will appear in a panel. They 

represent the Departments of State and Justice. 
Mr. Roger Olsen, Deputy Attorney Generjil of the Criminal Divi- 

sion, will represent the Department of Justice. Representing the 
Department of State is Daniel W. McGovern, deputy legal adviser. 

Both Departments of State and Justice have been intimately in- 
volved in the development of legislative suggestions for the reform 
of the extradition laws of the United States. In addition, the De- 
partment of Justice has played a key role in clarifying existing law 
through its litigation activities. The Department of State, with as- 
sistance from Justice, has also in recent years negotiated some dra- 
matic changes in the extradition area through the treaty process. 

We are delighted to have you with us this morning. We have 
your statements. At least we have the statement of the Depart- 
ment of Justice and we hope that perhaps you can summarize for 
us and we will go to questions. Mr. Olsen, let us start with you. 

TESTIMONY OF ROGER OLSEN, DEPUTY ASSISTANT ATTORNEY 
GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUSTICE, 
ACCOMPANIED BY MICHAEL ABBELL. CRIMINAL DIVISION, 
OFFICE OF INTERNATIONAL AFFAIRS. AND DANIEL W. McGOV- 
ERN, DEPUTY LEGAL ADVISER, U.S. DEPARTIWENT OF STATE 
Mr. OLSEN. Thank you, Mr. Chairman. I would like to introduce 

with me Michael Abbell from the Criminal Division, Office of Inter- 
national Affairs, who has participated quite heavily in the prepara- 
tion of our statements this morning, as well as in the draft of the 
bill. 

I ask that my written statement be made a part of the record, 
and that I confine my remarks strictly to the bail and political of- 
fense issues. 

Mr. HUGHES. Without objection, those statements will be ad- 
mitted for the record. 

Mr. OLSEN. On the question of bail, I agree with the remarks 
that the Chair has made regarding the reasonableness of the posi- 
tion of H.R. 5227. The real issue as we view it is who should have 
the burden of coming forward with establishing the criteria for re- 
lease for bail. It seems to us that the standards, whether they are 
in the special circumstances test or in H.R. 5227, are basically one 
and the same with some slight nuances and differences, but in the 
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main I think the court would have ample opportunity to review all 
the attendant facts and circumstances. 

The difference is in the question of who should come forth and 
present to the court those facts. It is the view of the Justice De- 
partment that those facts in the case of an extradition proceeding 
would be best satisfied by the requested person and through his 
counsel. We believe that that would satisfy any questions of due 
process that could be construed in this matter, and any questions 
of fairness as we wish to be viewed by foreign countries. 

I listed the special circumstance factors in my statement for the 
purpose of indicating to the court that the decision is really as to 
who has the burden of going forward. The question then is not 
whether or not there would be a right to bail but merely a question 
of who would have the burden of coming forth and establishing 
those facts and circumstances, facts and circumstances which in 
the main the Justice Department would not have evidence of. 

On the question of the political offense, I think there are two 
reasons why we believe at Justice that there has been a tendency 
for a breakdown in the ability of our courts to process extradition 
questions. One has to do with the nature of a political offense and 
whether it is subject to a justiciable standard. The other has to do 
with whether or not the courts and the Department of Justice are 
even equipped to litigate issues involving internal affairs of foreign 
countries. 

A recent editorial in the New York Times on December 29 point- 
ed out the lack of consistency between court decisions involving ex- 
tradition requests for what were otherwise deemed acts of terror- 
ism. In the one case, the Abu Eain case, the extradition request 
from Israel for acts involving placing of a bomb in a marketplace 
which subsequently exploded, killing two minor children and injur- 
ing many others, the end result of that extradition proceeding was 
that the requested person was extradited to Israel. The other case, 
the Mackin case, involved an extradition request from Great Brit- 
adn for the shooting of an off-duty plainclothesman. A Federal 
court deemed that the offense there was in the nature of a political 
offense and extradition was denied. There are other cases that we 
see more and more of involving acts of violence that are somehow 
linked to acts of political behavior and motive. 

The courts, we find because of our participation in the proceed- 
ings, tend to beg the question by looking into questions involving 
the totality of violence or civil disruption existing in a foreign 
country, as well as the acts of violence of the individual perpetra- 
tor. In Abu Eain the court heard testimony for a week on—and I 
quote from the Seventh Circuit Court of Appeals—the nature of 
the conflict in the Middle East before, during, and after the 1948 
Proclamation of the State of Israel. In Mackin testimony was heard 
involving the conflict between the English and the Irish since the 
17th century. In McMullen, the same type of evidence was intro- 
duced. 

In all those cases the Government responded by the use of expert 
testimony, if you will, from the State Department presenting to the 
court the fact that in the view of the State Department these were 
acts of terrorism and not in the nature of political offenses. It is 
our view that there is no justiciable standard to the political of- 
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fense issue and that the courts have been struggling to find a 
stand£ird. The inability of the courts to resolve it has resulted in a 
search, if you will, for some criteria for standards upon which to 
make the decision. I think it is clear that the Justice Department 
is simply not equipped nor are the courts to look into the internal 
affairs of a foreign country to make that kind of a determination. 
We simply do not have that capability. 

The question of whether we ought to or not is a question that I 
could address later after the State Department expresses its views. 
But from the standpoint of operation of our judicial machinery, the 
courts and the Justice Department are not familiar with these 
types of issues, whether or not there has been a state of violence 
existing in a foreign country for a certain period of time. 

I might add that on that question, that threshold question of 
whether there has been a state of violence, it has been pointed out 
that if one is to look to some statistic such as the number of shoot- 
ings, the number of robberies, or something like that, there are 
probably more individual acts of that tjrpe of violence within our 
large urban metropolitan areas within the United States than 
there are in many of the foreign countries that we look to on the 
question of whether or not there is a resolvement. 

I submit that on a basis of what historically has happened with 
the courts that the political offense issue is one that we are not 
equipped to handle. I will submit my remarks. 

Mr. HUGHES. Thank you, Mr. Olsen. 
[The prepared statement of Roger M. Olsen follows:] 

PREPARED STATEMENT OF ROGER M. OLSEN 

Mr. Chairman and Members of the subcommittee, thank you for the opportunity 
to appear before this subcommittee today on behalf of the E>epartment of Justice to 
express its views on H.R. 5227—a bill, developed by the staff of this subcommittee in 
consultation with the Department of Justice, to modernize the very outdated United 
States statutes which implement our extradition treaties. 

As you know, the criminal division of the Department of Justice is responsible for 
advising Federal and State prosecutors in preparing extradition requests to foreign 
countries, processing those requests, and serving as liaison with the appropriate for- 
eign and State Department ofTicials in connection with the execution of those re- 
quests. It also is responsible for the representation, or the supervision of the repre- 
sentation, of foreign extradition requests in our Federal courts. 

The Federal laws implementing this country's extradition treaties have changed 
little in the 100 to 140 years since their original enactment. They were designed for 
a world in which the United States was largely protected from international crimi- 
nal activity by its geographical location and the slowness and difficulty of interna- 
tional travel and communications. Until 1970, it was rare for the United States to 
make or receive more than ten extradition requests in any one year. By 1980, extra- 
dition requests had climbed to well over 200 per year. 

The increase in extradition requests made or received is attributable to the great 
growth of international travel and high speed telecommunications, this country's 
growing awareness of its responsibility to the international community and to itself 
in effectively combatting transnational criminal activity. These factors also support 
the proposition that extradition requests shall continue to increase even further 
into the foreseeable future. As the table appended to my statement indicates, the 
number of extradition requests made by and to the United States, as well as the 
number of actual extraditions, has nearly tripled in the past four years, and is 
roughly ten to twenty times as great as the average annual number of requests and 
extraditions during the 1960's. 

The volume of extradition requests we are presently making and receiving, and 
the expected continued rapid growth in this volume, plainly requires effective Fed- 
ertd laws to implement our treaty responsibilities. Present Federal laws simply do 
not fulfill these needs. Moreover, because of the substantial translation and trans- 
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portation costs frequently attendant to international extraditions, the cases in 
which the United States and foreign countries seek extradition are generally among 
the more important cases being prosecuted by the respective authorities. Approxi- 
mately one-third of these cases relate to serious crimes of violence, another one- 
third to serious narcotics offenses, and the remaining one-third to serious white 
collar crimes. 

H.R. 5227 generally will enable the United States to much more efficiently and 
effectively meet its extradition responsibilities in the 1980's and subsequent decades. 
By permitting us to more effectively respond to foreign requests and to remove for- 
eign criminals from our midst, H.R. 5227 should enable us to improve our success in 
securing our own requests for extradition from foreign countries. 

Like S. 1940, which was developed by representatives of the Department of Justice 
and State and the staff of the Senate Judiciary Committee, H.R. 5227 will make the 
following signiflcant improvements in United States extradition laws: 

(1) It will permit the United States to obtain a warrant for the arrest of a foreign 
fugitive although his location or even his presence in the United States is not actu- 
ally known. The entry of such warrants in the National Crime Information Center 
(NCIC) and the Treasury Enforcement Communications Systems (TECS) should 
greatly facilitate the arrest of such fugitives. 

(2) It will provide a statutory procedure for waiver of extradition for foreign fugi- 
tives apprehended in the United States. This procedure will greatly facilitate the 
expedited return of such fugitives if they do not wish to contest their extradition. 

(3) It will permit the direct appeal of court orders granting or denying extradition 
rather than forcing fugitives to use the more cumbersome habeas corpus review 
process and denying any review to countries requesting extradition, except through 
the extremely circuitous and undesirable route of filing a new extradition complaint 
before a different judge. 

(4) It will establish clear statutory procedures and standards for the handling and 
litigation of all critical phases of the extradition process. 

(5) It will limit access to our courts in extradition cases to those cases filed by the 
United States Attorney General ("Attorney General"). 

(6) It will permit the Attorney General to ask for the issuance of a summons 
rather than a warrant of arrest where he believes there is no risk that the person 
sought will flee prior to the court's decision. 

(7) It will codify the rights of foreign fugitives to legal representation in extradi- 
tion cases and to the speedy resolution of those cases. 

(8) It will stop the United States from being a haven for Americans who commit 
crimes abroad and who cannot be extradited under many of our older treaties which 
preclude U.S. citizens from being extradited to foreign countries. 

(9) It will facilitate the temporary extradition of fugitives to the United States 
who are serving sentences or being tried in foreign countries. 

While we believe there should be some relatively minor clarifications in H.R. 5227 
with respect to some of the above matters, and while we have a definite preference 
for the a. 1940 waiver of extradition and app>eal sections, we believe that H.R. 5227 
is otherwise acceptable, except in its treatment of the political offense exception to 
extradition and in its handling of the release of fugitives pending extradition (bail). 
The technical changes the Departments of Justice and State recommend are identi- 
fied and discussed in a joint memorandum. We ask the subcommittee's permission 
to place this memorandum in the record of these hearings. Let me discuss briefly, 
the political offense exception and the bail provision, respectively. 

H.R. 5227 would give the courts the responsibility for detemuning whether a for- 
eign country is seeking the extradition of a person for a political offense. We strong- 
ly believe that this determination is one that should be made by the Secretary of 
State and not by the courts. The United States could be perceived as a haven for 
terrorists if every extradition proceeding could result in protracted public hearings 
on whether or not the requested person committed a political offense. 

Exactly what is a |x>litical offense, the courts have never, to date, been able to 
adequately postulate and with good reason. There is no justiciable standard. A polit- 
ical offense may apparently be either "pure" or "relative," terms which are now 
used by our courts. A "pure ' political offense is supposed an act directed against the 
State but which contains none of the elements of an ordinary crime. Examples of 
such a "pure" political offense usually cited are: treason, sedition, and espionage. 
An example which provides a vehicle for examining the weakness of this approach 
ia one in which two British spies stole highly confidential State secrets from Great 
Britain and sold them to an Eastern Bloc country. Had their treachery been discov- 
ered at a time they were in the United States, rather than after they had fled to the 
Soviet Union, and had the "pure" political offense rule been applieid, their extradi- 
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tion from the United States probably would have been barred. Such an anomalous 
result is obviously not in the best interests of this country. 

A "relative" political offense is apparently one in which a common crime is so 
connected with a political act that the entire offense is regarded as political. A 
recent example of this exception was an extradition proceeding where the criminal 
offense involved the setting of a bomb in an Israeli marketplace killing two minor 
children and injuring more than thirty other people. The requested person claimed 
first he did not do it. But if he did do it, the charges constituted a "relative political 
offense" on the grounds that there was and is conflict in Israel that involves vio- 
lence and the organization to which he belonged was a party to that violence. The 
Federal court in this proceeding heard testimony for one week on "the nature of the 
conflict in the Middle East before, during, and after the 1948 proclamation of a 
State of Israel ... as well as the 1967 occupation by Israel of the West Bank of the 
country of Jordan." This example points out, I submit, the nature of the problem 
facing the Justice Department in its efforts to honor, on behalf of the U.S., its treaty 
obligations. That problem is two-fold: (1) the opportunity for a public forum to raise 
these sensitive matters, and (2) the inability of the Justice Department to examine 
and controvert evidence. 

The second significant exception the Department of Justice takes to H.R. .5227 is 
on the bail provision. The present United States extradition laws do not expressly 
provide for the release of the person sought pending the courts decision on his ex- 
traditability. The only mention of a matter relating to the incarceration or release 
of a foreign fugitive under the present law is in 18 U.S.C. 3184 which provides for 
mandatory incarceration after the court fmds the person sought extraditable, but is 
silent on the subject beforehand. Despite the lack of bail release provisions under 
the present law, the courts have released alleged fugitives on bail pending the extra- 
dition hearing where the latter demonstrate to the court's satisfaction that "special 
circumstances" require such release. Courts which have released a person sought on 
bail prior to the extradition hearing frequently have continued such release after 
fmding him extraditable, despite the plain language of section 3184 to the contrary, 
where the fugitive notifies the court that he intends to seek habeas corpus review of 
the court's finding. In the great majority of cases, however, courts applying the spe- 
cial circumstances test, have declined to release adleged fugitives. 

The Justice Department has found, based upon our actual court experience, that 
the following factors are determinative of "special circumstances." No significance 
should be attributed to the order of factors listed below. 

(1) The status in the United States of the requested person (U.S. citizen, nonresi- 
dent alien, etc.). 

(2) Nature of offense involved (hijacking, drug trafficking, white collar crime, etc.) 
and potential danger/harm to U.S. community if requested person is released. 

(3) Continuing flight by use of concealed whereabouts and/or use of alias as op- 
posed to living openly; also, was original entry in the U.S. legal or was it secured by 
fraudulent or other illegal means? 

(4) Status of offense—Conviction of offense versus charged, but untried, offense. 
(5) Circumstances about requested person's departure from foreign country 

making the request (escape from prison; bond jumping; departure after charged 
and/or arrested, etc.). 

(6) Family and/or Tinancial ties of the requested person within the United States 
(large personal investment in U.S. business), presence and status (citizenship, per- 
manent residents, etc.) of immediate family. 

S. 1940 would continue to apply this court developed special circumstances test to 
the release on bail of persons sought for extradition by foreign countries. It specifi- 
cally provides for release on bail under this standard during the prehearing and 
appeal stages. It also provides for a much more liberal standard for the release on 
bail pending appeal of persons found not extraditable. 

Based on our experience in operating over the years with the special circum- 
stances test as it has been developed by the courts, the fact that persons sought for 
extradition by foreign countries are by definition fugitives from justice, and the 
great damage to our foreign relations if we are not able to meet our treaty obliga- 
tions to surrender foreign fugitives apprehended and found extraditable in the 
United States, we strongly support the approach to the release on bail Question 
taken by the Senate bill rather than the modiried Bail Reform Act approach taken 
by H.R. 522^. Additionally, it should be noted that both the House and Senate bills 
for the first time, provide for the use of summons rather than a warrant of arrest in 
those cases in which the Attorney General believes there is no risk that the person 
sought will flee pending the extradition hearing. It is contemplated that in those 
cases in which a summons is used, the United States would not oppose release on 
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bait at least until such time em the person is found extraditable or reliable informa- 
tion of probable flight is received 

U R. 0227, with the modifications recommended by the Departments of Justice 
and State, particularly in the areas of the political offense exception and release on 
bail, will result in a major improvement in this country's ability to meet its interna- 
tional extradition respjjnsibilitlps in an era in which criminals, including terrorists, 
increasinglv attempt to use international boundaries to frustrate law enforcement 
efforts. Ir H.R. r)227 in modified in accordance with our recommendations, the De- 
partment of Justice strongly Hupports its enactment. 

U.S. DEPARTMENT OF JUSTICE, CRIMINAL DIVISION 
(Ufnttioiil 

1971 1979 19M 1981 
(Ktimite) 

Numlier ol lusHives raqunttd per ulendir year: 
Foreiin „  55 76            86            100 
U.S. federal  46 51             81             90 
US. Slate „  (•)            (•) 57 K| 

Total tugitivn requested  101 127 224 270 

Number ol lugilives surrendered each year: • 
Foreiin   20 36             35             45 
U.S. Federal „,-      19 25             34             45 
U.S. Slate „  C)            (') 15 20 

Tolalluillives surrendered „ __  39 61             84            110 

> HwdM By ktii KMW ncfuilnwil ol Suit No stMstn MI tap) by il 8<st eslnute n Mil Stale reounls newr ooMed 20 in any 
yw tnl wn pfoMbr) murfi Ins 

•Sjnrndti iqwb cilrMl:M. <niv«l ulndilnn. ik|»rM, ntimKd wlonlinly. 

JOINT STATKMBNT or CHANGES IN H.R. 5227 

(Recommended by the Department of State, in supplementation of their testimony 
before ihe Subcommittee on Crime of the House Committee on the Judiciary) 

In addition to the problems about which the Departments of Justice and State 
haN-e teBtilled, with respect to the political offense exception and the bail release 
prox'isions of H.R. 5227, there are a number of less fundamental and more technical 
changes which both E)epartment« believe need to be made in the bill if it is to better 
achieve the jjiuils of the Subcommittee on Crime and the Departments of Justice 
and State. This statement sets forth these changes and the reasons that we recom- 
mend that they be made. 

Section 8192(0).—This subsection provides that whenever a person is provisionally 
arrested for extradition and the documents required by the applicable treaty are not 
filed with the court or received by the Department of State within sixty days, the 
person arrested shall be released from custody. Section 3192id>i2i of S. 1940 provides 
that in such circumstances the arrested person may be released. In the majority of 
cases, the threat that the arrested person will be released, if the requesting country 
does not provide the necessary documents in a timely manner, seri^es the salutary 
purtxwe of encouraging the requesting country to act quickly in order to minimize 
the prt>-he«ring period of incarceration of the arrested person. However, there are 
instancvw in which the requesting country cannot provide the documents within the 
sixty d«y period because of such factors as airline strikes, inclement weather, etc. 
There are also cases in which the extradition documents are voluminous and. while 
the requettling country provides a set of the documents in its own language in a 
timely manner, it cannot get them translated within that period. In such cases, we 
believe the court should have the discretion to continue the incarceration of the ap- 
rvsted perwn for a reasonable period of time. For these reasons, we recommend that 
the word 'shall'  in the second line of this subeection be changed to "may." 

Section 3l*< —This section sets forth the procedures governing the waiver of ex- 
treKlitton under the applicable treaty where the fugitive wishes to return to the re- 
uu«8ting cvHxntry without contesting his extradition It is similar to Section 3193 of 
S.  1940. tiowet-«r. we believe the language of the Senate bill is more clear and. 
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therefore, preferable. The reasons of our preference for the language of the Senate 
bill are: 

(1) It makes it clearer that the fugitive is waiving not only hia right to on extradi- 
tion hearing, but also his right to have the order of extraditability reviewed by the 
Secretary of State before his surrender is ordered. 

(2) The transcript of the waiver proceeding is an official record of the court before 
which the waiver is taken. Since the Secretary of State plays no further role in the 
removal of a fugitive who waives extradition, no purpose is served by requiring that 
the transcript of the waiver proceeding be sent to him. 

(3) Since the requesting country is in effect the client of the Attorney General, 
there is no need to statutoriiy require him to notify that country of the wtiiver—it 
will be done automatically. 

(4) Since the fugitive will always be in the custody of the Attorney General—i.e., 
the United States Marshal—the Attorney General always will be the official who 
surrenders the fugitive. 

Therefore, if the last sentence of Section 3193<c) is necessary, there should be a 
similar sentence added to Section 3196(b). 

Section 3194(bXlXB).—This subsection provides that the person sought has the 
right to confront and cross examine witnesses. This language could be read to imply 
that the person sought has the right to confront 'and cross examine all of the wit- 
nesses whose statements and affidavits constitute, in whole or in part, the evidence 
and documents required by the applicable treaty. It is clear that the drafters of this 
bUl had no intention of requiring the requestiiig country to send witnesses to the 
United States to make out tbp necessary case under the applicable treaty. See Sec- 
tion 3194(gK3). The costliness and impracticability of such a practice would effective- 
ly preclude extradition to the Unitea States, and, within a very short period, extra- 
dition by the United States from foreign countries. Consequently, in orxler to clarify 
this subsection, the words "who testify against him" should be inserted after the 
word "witnesses." A similar qualification of the right of confrontation is contained 
in Section 3194(bK2) of S. 1940. 

Section 3194(eXl) (A) and (B).—Since not all United States extradition treaties 
provide for the defenses to extradition enumerated by these subsections, the phrase 
"under the applicable treaty concerning extradition ' should be inserted after the 
word "issue" in the first line of each of these subsections. 

Section 3194(gXlXA).—On October 15, 1981, the Hague Convention Abolishing the 
Requirement of Legalisation for Foreign Public Documents entered into force for 
the United States. This Convention was intended to provide a streamlined system 
for the legalization (authentication) of documents in civil matters. There is no 
reason why it should not also be used with respect to the legalization of documents 
in connection with extradition proceedings. Consequently, we believe the language 
of this subsection should be chiinged to read "(A) in an applicable treaty" rather 
than "(A) in the applicable treaty concerning extradition." Section 3194(cXlXA) of S. 
1940 uses similar phraseology. 

Section 3194(gX3).—It is clear in the context of the legislation that this subsection 
was intended to carry forward the present judicially developed rule that an extradi- 
tion court, like a federal court conducting a preliminary hearing under the Federal 
Rules of Criminal Procedure, may base its decision in whole or in part on hearsay 
and/or documentary evidence. However, as this subsection is presently drafted, it 
only provides that the extradition court may consider such evidence. Therefore, we 
recommend that the phrase "and may base its decision in whole or in part on such 
evidence" be inserted at the end of this subsection. Section 3194(dX4) of S. 1940 uses 
the recommended terminology. 

Section 3194(i).—This subsection was intended to provide that the Secretary of 
State should have forty-five days from his receipt of the certified transcript of the 
court proceedings, as a result of which the fugitive was found extraditable, to order 
the fugitive's surrender. The drafters then intended to give the requesting country 
an additional thirty days to remove the fugitive from the United States. See Sec- 
tions 3193(c) and 3196(b) and the comments below on Section 3198. The use of the 
phrase "if that person has not been extradited to the requesting state," however, 
would appear to require both that the Secretary order the surrender, and that the 
fugitive be removed from the United States within the forty-five day period. Such a 
time limit is too short, F>articularly where the fugitive asks the Secretary to consider 
special factors which are within his sole discretion (see Section 3194(eXl)), or where 
he asks the Secretary to impose conditions on his surrender in order to afford him 
protection against some real or imagined problem after his return to the requesting 
country. For the above reasons, the phrase in question should be amended to read 
"if the Secretary has not ordered that person surrendered. 

is-«n o- 
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We also recommend that the word "reasonable" be inserted after the word 
"after'" in the first line of this subsection in order to make it clear that the Secre- 
tary must be given the opportunity to have the Attorney General intervene to show 
"good cause" why the fugitive's petition should not be granted. As the subsection 
reads now, the court could grant the petition five minutes after the Secretary is no- 
tified. This result was plainly not the intention of the drafters. 

Section 3195.—H.R. 5227 makes two improvements over the Senate bill's appeal 
section by citing the Federal Rules of Appellate procedure generally, rather than 
citing a specific rule whose number may be changed, and by staying the dismissal of 
the complaint as well as the fugitive's extradition pending appeal. Nevertheless, we 
believe that the appeal section of the Senate bill with the incorporation of the two 
improvements in the House bill discussed above, is more clearly drafted and is pref- 
erable for the following additional reasons: 

(1) The House bill keys the availability of bail pending appeal to which party 
brings the appeal rather than to the result in the extradition court. Thus, under the 
House bill the Government has the burden of proving the fugitive should remain 
incarcerated during the pendency of the appeal even if he has been found extradit- 
able on one or more of several charges for which his extradition is being requested 
and the Government is only appealing the rulings on the charge or charges for 
which he was not found extraditable 

(2) The requirement that the fugitive exhaust his remedies in the appeal can be 
circumvented under the House bill if "good cause" is shown. In S. 1940, the fufntive 
must show that the grounds invoked in the habeas corpus challenge "could not have 
been presented" earlier. 

(3) Paragraph (bXl) speaks of the court's "authority" whereas paragraph (bX2) 
speaks of the court's "jurisdiction.' It would be preferable to consistently use the 
term "jurisdiction" as in the Senate bill. 

Section 3198.—As mentioned above, it is obvious that the drafters of the House 
bill inadvertently left out a subsection or paragraph setting the period within which 
the requesting country must remove the fugitive after the Secretary of State has 
ordered his surrender. See Sections 3193(c) and 3196(b). Such a provision was con- 
tained in earlier drafts of the bill and, through clerical error, was evidently not in- 
cluded in the bill as introduced. This provision couid either be a new paragraph i2) 
in Section 3198(b) or a new subsection (e). In either case, we recommend that it be 
worded as follows: 

'The court shall, upon petition after rea-sonable notice to the 5?ecretary of State 
by the person ordered extraditable under Section 3193 or Section 3194, dismiss the 
complaint against that person and dissolve the order of extraditability if that person 
has not b*>en removed from the United States within thirty days after surrender has 
been ordered unless the Attorney General shows good cause why such petition 
should not he granted. 

Mr. HUGHES. Mr. McGovem. 
Mr. McGovERN. Thank you, Mr. Chairman, members of the com- 

mittee. Once again, please accept my apologies for the fact that ap- 
parently through some slip-up of our congressional relations office, 
the prepared statement which I submitted last week, Thursday, I 
believe it was, somehow failed to appear in your offices. I would 
ask that the statement be submitted for your record. I have one 
copy with me which I wUl submit at the conclusion of my testimo- 
ny, and I will furnish other copies as soon as I return to my office. 

Mr. HUGHES. Without objection your statement will be received 
in full for the record. 

Mr. McGovERN. Thank you. I will briefly highlight the position 
taken in that statement which is consistent with the testimony I 
gave before the Senate Judiciary Committee on S. 1940, the Senate 
version of this legislation. 

Regarding the three aspects of H.R. 5227 which are of greatest 
interest to the Department of State, the Department supports the 
bill insofar as it provides that only the Attorney Greneral has au- 
thority to initiate extradition proceedings. The Department sup- 
ports the bill insofar as it provides that the parties have a right of 
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direct appeal from court orders granting or denying extradition. 
However, the Department urges that the bill be changed to pro- 
vide, as does S. 1940, that the Secretary of State has exclusive juris- 
diction to determine whether the crime for which extradition is re- 
quested is a political offense or an offense of a political character. 

Thank you, Mr. Chairman. I would be available to answer any 
questions you might have. 

[The prepared statement of Daniel W. McGovern follows:] 

SUMMARY OF STATEMENT OF DANIEL W. MCGOVERN 

Regarding the three aspects of H.R. 5227 which are of greatest interest to the De- 
partment of State, the Department 

Supports the bill insofar as it provides that only the Attorney General has author- 
ity to initiate extradition proceedings; 

Supports the bill insofar as it provides that the parties have a right of direct 
appeal from court orders granting or denying extradition; and 

Urges the bill be changed to provide, as does S. 1940, that the Secretary of State 
has exclusive jurisdiction to determine whether the crime for which extradition is 
requested is a political offense or an offense of a political character. 

STATEMENT OF DANIEL W. MCGOVERN 

Mr. Chairman and Members of the Committee, I appreciate this opportunity to 
appear before you to express the Department of State s position on H.R. 5227—the 
proposed "Extradition Act of 1981." In my prepared testimony todav I will confine 
my comments to the three questions that are of greatest interest to the Department. 
First, who should have the authority to initiate an extradition proceeding? Second, 
what right of review should the parties have? Third, who should decide the question 
whether a foreign state is seeking extradition for a political offense or an offense of 
a political character or for the purpose of punishing a person for his political opin- 
ions? 

I will first address section 3192, which specifies that extradition proceedings must 
be initiated by the Attorney General, rather than by a foreign government or one 
acting on behalf of a foreign government. The present statutory scheme does not 
specify who may file complaints in extradition matters. The rule developed by the 
courts appears to be that anyone acting under the authority of the demanding gov- 
ernment may file a complaint for extradition. Thus, extradition cases have been in- 
stituted by diplomatic or consular representatives, foreign police officers, and even 
private citizens who claim to be acting on behalf of a foreign government. This situ- 
ation has required the courts to determine, in each case, whether the person filing 
the complaint is "authorized" to act on behalf of the foreign government. However, 
in recent years, the Department of Justice has become the complainant in the over- 
whelming majority of extradition cases. The Department of Justice takes this action 
either pursuant to provisions in the applicable extradition treaty requiring the gov- 
ernment of the requested state to provide assistance to the government seeking ex- 
tradition, or pursuant to an informal international agreement for reciprocal legal 
representation. 

Section 3192 completes and codifies this desirable trend in the law by permitting 
only the Attorney General to file an extradition complaint. This restriction reflects 
the fact that the decision to initiate extradition proceedings, like other criminal pro- 
ceedings in the federal courts, properly lies within the prosecutorial discretion of 
the chief federal law enforcement official, the Attorney General. The restriction will 
free the courts from any need to determine whether a private person is "author- 
ized" to act on behalf of a foreign government to institute extradition proceedings. 
It will also significantly reduce the likelihood of extradition proceedings being used 
by private individuals as a tool for harassment, debt collection, or other improper 
purposes. 

I will turn now very briefly to section 3195. Under present law there is no direct 
appeal from a judicial officer s finding in an extradition proceeding. A person found 
extraditable may only seek collateral review of the finding, usually through an ap- 
plication for a writ of habeas corpus. The foreign government that is dissatisfied 
with the results of the hearing must institute a new request for extradition. The 
lack of direct appeal in extradition matters adds undesirable delay, expense and 
complication to a process which should be simple and expeditious. S^ion 3195 rem- 
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this defect in current procedure by permitting either party in an extradition 
caw to appeal directly to the appropriate United States court of appeals from a 
judge or magistrate's decision. 

Finally, I will disciise the question whether the courts cr the Secretary of State 
should determine whether a foreign state is seeking extradition for a political of- 
fense or an offense of a political character or for the purpose of punishing a person 
for his political opinions. 

Under present case law the responsibility for making this determination is divid- 
ed between the Judicial and Executive branches. The courts decide whether the 
crime for which extradition is requested is a political offense or an offense of a polit- 
ical character, but they traditionally defer to the Secretary of State the question 
whether the requesting country's motives in seeking extradition are politicai. Since 
these issues are usually intertwined, the result under current case law has been 
that the applicability of the political offense exception is decided by the courts in 
some cases and by the Executive branch in other, substantially similar, cases. The 
likelihood of inconsistent results is obvious. 

H.R. 5227 essentially codifies the case law. Section 3194<eKl) provides that the Sec- 
retary of State shall determine any issue as to whether the foreign state is seeking 
extradition of a person for the purpose of prosecuting him for his political opinions, 
race, religion, or nationality or whether extradition would be incompatible with hu- 
manitarian considerations. Section ,3194<e)(2) provides that the courts shall deter- 
mine any issue as to whether the foreign state is seeking extradition of a person for 
a political offense. As you know. S. 1940 takes a different approach; it confers upon 
the Secretary of State exclusive jurisdiction to determine all aspects of the political 
offense issue For the following reasons, the Department of State continues to sup- 
port the approach taken in S. 1940. 

Rrst, the most modem United States extradition treaties specify that the Ebcecu- 
tive branch of the requested country shall decide the applicability of the political 
offense exception. Moreover, as previously stated, under present case law the courts 
generally defer to the Executive branch the question whether the foreign govern- 
ment's extradition request is politically motivated. Thus, the approach adopt^ in S. 
1940 is not a radical departure from present law. It should be noted that the politi- 
cal offense decisions are made exclusively by the Executive branch of government in 
several foreign countries, including Canada and Mexico. 

Second, the decision to shield a criminal from extradition on the ground that his 
offense was "political" is not the kind of issue which lends itself to resolutions 
through the judicial process. There are few truly objective criteria on which a com- 
prehensive definition of the term "political offense" can be based, and a public court 
proceeding is not an appropriate or desirable forum for careful analysis of a foreign 
state's intentions or political sjrstem. Rather, a decision on the "political offense" 
exception is (as the name suggests) inescapably political in nature, and inextricably 
intertwined with the conduct of foreign relations. It is an issue best left to the Ex- 
ecutive branch to decide—much as the decision to offer political asylum is an execu- 
tive decision. 

Third, a decision on the political offense exception can have a devastating impact 
on United States relations with the requesting country. The potentially crippling 
effect of such decisions on foreign affairs is partictilarly great where it could com- 
promise United States efforts to combat international terrorism. The present law 
exacerbates this situation, because frequently the United States Government, 
through the Departments of State and Justice, must take a position on the applica- 
bility of the political offense exception while the case is before the court. Moreover, 
the government must take this position publicly before all the evidence and argu- 
ments are in, and despite the fact that the court or the Secretary of State may sub- 
sequently decide against extradition on other grounds. By contrast, the approach 
taken by S. 1940 permits a more informed decision on extradition to be made in a 
manner less likely to be offensive to the foreign government in the case. 

As I have explained, the Department continues to believe the Secretary of State 
should be given exclusive jurisdiction over the political offense issue. However, if 
the Congress ultimately determines that the courts should retain their present juris- 
diction in this area, then the discretion of the courts should be limited, much in the 
way that section 3194(eX2XB) would limit it, by providing that certain classes of of- 
fenses are not to be considered political offenses. If this is the approach ultimately 
adopted, the qualifier "normally" should be stricken from the stem of section 
3194(eX2)(B), leaving the resolution of the unusual case to the Secretary of State 
Furthermore, this section should be amended to make clear, what I assume is in- 
tended, that the Secretary retains his present authority to reconsider the question if 
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offense. 

I would be pleased to respond to any questions the Committee may have. 

Mr. HUGHES. Thank you, Mr. McGrovern. 
Mr. Olsen, under H.R. 5227, I would submit that neither Mackin 

or Abu Eain would have been decided as it was, because the legisla- 
tion defines what is and what is not a political offense. And under 
the definition of what is not a political offense and the acts of vio- 
lence, it would render it not a political offense by definition, is that 
not so? 

Mr. OLSEN. I believe that Abu Eain would have been decided in 
that fashion, but not with Mackin. 

Mr. HUGHES. Mr. McGovern. 
Mr. MCGOVERN. Mr. Chairman, if I may address that question. I 

think that the effort that the drafters of H.R. 5227 have made to 
define what is a political offense is an admirable effort. I think 
that we should not consider  

Mr. HUGHES. We get an A for effort. 
Mr. MCGOVERN. If I may go on to point out the one reservation I 

have with regard to that. The legislation provides that a political 
offense normally does not include offenses specified therein. I think 
we all know that any lawyer worth his salt who was representing a 
defendant who felt that his offense was a political offense would 
claim that although his offense was murder, for example, that it 
should not be one of those which is normally not considered to be a 
political offense, that there were extraordinary circumstances in 
his case that should take his offense out of ambit of this legislation. 
So that the issue would then have to be litigated, I should imagine, 
in almost every case in which that it is litigated now. And the pos- 
sibility would remain that different courts would reach different 
results in essentially the same circumstances. So whereas I think 
you certainly do deserve an A for effort, that the legislation would 
not resolve this very troubling issue of what should be considered a 
political offense. 

Mr. HUGHES. What you are saying then is that you do not feel 
that it was properly drawn, and we should be trying to make cer- 
tain that the criteria set forth in the legislation does not permit 
that type of interpretation? As I understand it, what your testimo- 
ny is, however, you feel that the Department of State should make 
the decision, period. And it is not precisely drawn. You have 
latched on to the word normally, which we can change. In fact we 
have too much flexibility that can be changed very easily during 
the hearing process. This legislation is just to invite testimony and 
comments and just to try to elicit from witnesses on all sides of the 
issue a vehicle in order to develop the very best legislation. 

Mr. MCGOVERN. I appreciate that, Mr. Chairman. 
Mr. HUGHES. The issue, as you well know, is what rule if any 

should a court apply in deciding what is a political offense. Tradi- 
tionally the courts have in domestic cases had a very prominent 
role to play in protecting the rights of citizens in extradition cases. 
Without some mechanism such as a judicial review of each aspect 
of the extradition case, what protections do you afford civilians of 
other countries when in fact it is desirous to extradite them to 
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their country? Are you suggesting that they are entitled to no 
rights in this country? 

Mr. McGovERN. Mr. Chairman, I most certainly am not suggest- 
ing that they are not entitled to any rights. We do appreciate the 
fact that the legislation is in a posture now that is inviting com- 
ments, and it is in that spirit that we prepared our comments. And 
in my prepared statement I indicated that if it is the decision of 
the Congress that the approach taken in H.R. 5227 should be fol- 
lowed through, then we would recommend that the term normally 
should be deleted from the definition of a political offense, which 
would leave the decision on unusual cases to the discretion of the 
Secretary of State. 

I would point out that under the Senate version of this bill every 
other issue which has traditionally been resolved by the courts—for 
example, whether or not the proof is sufficient to establish prob- 
able cause, whether the individual sought is in fact the individual 
before the court—all of these issues would continue to be addressed 
by the courts as they properly should be. 

As one who spent the last 8 years of my life on the staff of an 
appellate court, I feel that there are some issues that do not lend 
themselves to judicial resolution, and one such issue is the question 
of whether or not there is a political uprising in another nation of 
a sufficient character to establish a political offense. I do not think 
that this is an issue that is justiciable, and therefore I believe that 
it should be confided to the Secretary of State, who is, I believe, the 
executive officer most qualified to address such an issue. 

Mr. HUGHES. Mr. McGovern, historically it has been the Secre- 
tary of State that has decided the motive, whatever that be, of the 
requesting jurisdiction. This legislation, you recognize, does not 
change that, so the Secretary of State has to make the ultimate de- 
cision as to the motive for extradition. That is on a government-to- 
government basis. We reserved, however, in the legislation the 
right of the judicial system, we vested it with that ultimate right, 
to decide political ofTenses, what is a political offense, giving some 
criteria to the courts which we feel is important, because some of 
the decisions obviously raise some problems. 

I think the Mackin decision is a prime example of the embarrass- 
ment that that caused to our Government in our relationship with 
Great Britain. Ultimately the State Department has the right to 
grant political asylum to that individual if in fact it is determined 
that that individual otherwise qualifies for asylum. So it seems to 
me that the regime that we have tried to structure is a fair one, a 
balanced one, one that would enable the Secretary of State to make 
essentially political decisions on a government-to-government basis 
and have the courts protect the rights of individuals that find 
themselves before the courts. 

Mr. Olsen. 
Mr. OLSEN. Mr. Chairman, the problem is not with the political 

offense motive of the Government issue, but with the definitional 
standard used by the courts in trying to determine whether some- 
thing is or is not a political offense is that we somehow link up the 
individual act that the requested person is accused of with a gener- 
al state of disruption and violence. There is a tendency as a result 
of that for the courts to be encouraged and literally to receive evi- 
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dence as if there is a greater state of violence in a country, then it 
is more likely that that individual committed a political offense. 
And if you can show that the individual committed an ofFense in a 
successful fashion, that is, perpetrated his act of violence against a 
representative of the government as opposed to an innocent by- 
stander or a child, then that person is much more likely to be 
deemed to have committed a political offense. 

It seems from the standpoint of where we ought to be going in 
our courts that is not, it seems to me, the type of issue that we 
ought to be litigating in open court to the world, showing that if 
the individual can come in and show that there has been a tremen- 
dous state of violence existing or conflict and there is no standard 
or threshold, and can show that he or she is a member of an orga- 
nization that advocates the use of violence, and then that the indi- 
vidual act itself is a violent one, that that is going to be a basis for 
refusing extradition. 

Together with that I point out one of the problems that hap- 
pened in the Abu Eain case where Abu Eain denied that he was 
involved in the act at all. Defense said I did not do it, but the act 
itself is in the nature of a political offense. He did not say later 
that I did it and that was a political offense. He said that the act 
that has been charged against me is in the nature of a political act. 
So he is taking the court to a position where he is saying pleeise 
adopt my construction of those alleged facts for which I deny culpa- 
bility, construct them the way I ask you to, and have a hearing on 
the state of strife and conflict within that foreign country. 

From the standpoint of whether this issue ought to be left with 
the courts or the State Department, I would not want the United 
States, it seems to me, to go on record as encouraging this type of 
an issue in our courts. It does not—the perception that other coun- 
tries would have when—if this bill gets enacted with the Attorney 
General being the party, we then are a party to a proceeding 
where we are litigating the quantum or the quality of violence that 
exists in other countries. If the individual comes in and shows that 
there may be violence, but more importantly he was an active par- 
ticipant in it, he is rewarded. 

In Abu Eain the case was easier because the victims were two 
children that were killed. But that is a direction of that type of a 
definition. And by striking out the words normally from H.R. 5227, 
I happen to share Mr. McGovern's view that a competent defense 
counsel would find a way to get around that to get into the defini- 
tional part of it. 

Mr. HUGHES. Well, our job is to see that that does not happen, 
and a good lawyer's job is to try to see that it does happen. Law- 
yers are forever saying we did not do it, but if we did, here are the 
reasons why you should convict or otherwise. 

Mr. OLSEN. But the difference is that we are not deciding the 
guilt or innocence. 

Mr. HUGHES. I understand. 
Mr. Sawj'er. 
Mr. SAWYER. AS a practical matter, how many U.S. citizens are 

extradited to foreign countries? Do you have any idea whether that 
is highly infrequent or frequent? 
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Mr. OLSEN. The vast majority of persons who are extradited to 
foreign countries are foreign nationals. However, a number of our 
newer treaties do permit the extradition of U.S. nationals, and 
indeed I would estimate probably about 10 to 20 percent of the per- 
sons extradited to foreign countries are U.S. nationals. 

Mr. SAWYER. I am somewhat interested in the bail provision. In 
cases involving extradition from one State to another, they general- 
ly do not permit bail, at least to my knowledge. In other words, 
when a fugitive from Texas is arrested in Michigan, he is held 
without bail until the Texas authorities do whatever they have to 
do to get him to Texas. We do not release him on bail. I am not 
aware that any other States do. Do they? 

Mr. ABBELL. I believe that is correct. I am not as familiar with 
the State laws in this regard. But certainly we have to keep in 
mind that the person by definition is a fugitive from a foreign 
countiy, and that he is absent from that country which is accusing 
him of a crime. I think it therefore is incumbent on him to show 
that there are special circumstances that warrant his release, 
something extraordinary, such as he is in such bad health that to 
incarcerate him would possibly lead to his death, or he is responsi- 
ble for someone who is incapacitated, and to keep him in prison 
would cause some great harm to that person. 

And also, of course, we have to keep in mind that the legislation 
both in S. 1940, the Senate bill, and in H.R. 5227, the House bill, 
would permit the Attorney General for the first time to proceed by 
route of summons if the Attorney General thinks that the person 
whose extradition is sought is not likely to be a flight risk. Most 
often that would be applied to situations involving requests for 
American citizens who have substantial ties to the community who 
did not flee from the foreign country, but simply were accused say 
of committing a fraud there, but they have always conducted their 
business in a particular location in the United States. This bill per- 
mits the Attorney General in such cases to make a decision that 
this person is not likely to flee, and therefore we are confident we 
will be able to deliver that person up if he is found extraditable. 

Mr. OLSEN. Congressman, I am not sure that you should be led 
into believing that there is no basis for bail in the case of extradi- 
tion. That is a situation where the individual could be, as in the 
case of a foreign extradition, could be an escapee from prison, 
having been convicted and having committed another offense by 
fleeing, or could be simply a never arrested and indicted defendant 
in a case, which at the time of his or her arrest in the other juris- 
diction was never aware of the proceedings, and that therefore that 
the constitutional definition of entitlement to bail would be viewed 
differently. 

There are, however, very different considerations, and it is in the 
case of foreign extraditions than in the case of the domestic extra- 
ditions. Probably one of the most important, the one we get with 
these acts of "terrorism," whether the individual has entered the 
country legally, lawfully, and whether he or she has come into the 
United States by some fraudulent means, false identification, false 
purpose, something to that extent. And that it seems to us is a 
threshold issue that we do look at, because if the individual is a 
noncitizen, is an alien, then we do otherwise lack jurisdiction. 
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Mr. SAWYER. Mr. McGrovem, do you not think that a proper way 
of proceeding would be for the State Department to make its rec- 
ommendations to the court as to the status of the political upheav- 
al or whatever in the other country, and then let the judiciary 
decide whether or not there is a politiced offense? Would you feel 
more comfortable with the court making that decision? 

Mr. McGovERN. I would not, Mr. Congressman. The current pro- 
cedure is, as you know, for the courts to consider this issue, and in 
a number of recent cases, the Abu Eain extradition case and 
Mackin case the State Department did provide a witness who testi- 
fied on the issue of the political offense exception. I would note par- 
enthetically that this puts the Department of State in an awkward 
position, because on the one hand if the courts find, as they did in 
the Abu Eain case, that it was not a political offense, that issue 
must be decided de novo by the Secretary of State, so that he has 
on the one hand stated his position on the record in the trial court, 
and on the other hand is expected to reconsider that issue when it 
reaches him if the fugitive is found extraditable by the courts. 

The State Department was subject to considerable criticism from 
those people who felt that Abu Eain was not justly treated by the 
courts because the State Department was in the position of on the 
one hand of having taken a position, and on the other hand of 
having to reconsider the matter. 

The other disadvantage as I pointed out to the chairman is that I 
simply do not believe that all issues are justiciable issues. Not all 
issues lend themselves to judicial resolution. I think the classic ex- 
ample of whether or not something is a justiciable issue is a ques- 
tion of fact, did this individual commit this crime on a given date. 
The court can decide that. But is there a political upheaval in a 
foreign nation, that is not a question the court is competent to 
decide, I submit. 

Mr. SAWYER. Under the present situation, if the court decides 
that this person is extraditable, and that there is no political of- 
fense, does the Secretary of State have the last word? Can the Sec- 
retary of State overrule that? 

Mr. McGovERN. If the court finds that the politiceil offense excep- 
tion is not applicable and that the person is extraditable, the Secre- 
tary of State has the final word. If the court finds that the political 
offense exception is applicable and that the person is therefore not 
extraditable, the Secretary of State has no role to play, and it is 
that situation that provides the most discomfort to foreign nations 
who are seeking extradition. They find that extradition has been 
denied on the political offense ground by the courts, and the State 
Department has had no role to play in making that decision. 

Mr. SAWYER. Wouldn't the State Department have had the right 
to be heard on that before the decision was made by the court? 

Mr. MCGOVERN. That is correct. They have the right to present 
evidence on that. 

Mr. SAWYER. DO you feel more comfortable with the State De- 
partment making the decision? 

Mr. MCGOVERN. I do. I have negotiated such a provision in trea- 
ties approved, not treaties that I have personally negotiated, but 
treaties that have been approved by the Senate recently, Colombia 
and the Netherlands, ratified by the advice and consent given by 
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the Senate, and ratified by the President. Our most recent tr'-aty 
with Mexico, which came into force in 1980, also confers to the ex- 
clusive jurisdiction of the Executive authority the political offense 
issue. I do feel comfortable with that. 

Mr. SAWYER. I would like to acknowledge the assistance of Mr. 
Abbell when I was trying to get a prisoner transfer treaty a couple 
of years ago. 

Thank you, Mr. Chairman. That is all I have. 
Mr. HUGHES. Thank you. 
Mr. Hall. 
Mr. HALL. When you have an extradition proceeding, what are 

the factors you must prove before the court will assume jurisdic- 
tion? 

Mr. McGovERN. We first review the papers to make sure that 
they are in proper form, that there Ls no clear evidence of any ex- 
ception to the extradition or treaty, if it covers the situation, and 
then we forward those documents to the Department of Justice, 
which represents the foreign government in court on the matter. 

Mr. HALL. Does the Department of Justice make the determina- 
tion after you have reviewed the papers? 

Mr. OLSEN. The Department of Justice will provide a review by 
its staff of lawyers in addition to the work done by the State De- 
partment. The basic process starts by looking at the extraditiou 
treaty, comparing that to the documentation we have received. The 
first or threshold issue is whether or not there has been with suffi- 
cient particularity evidence of a crime that fits within the extradi- 
tion treaty. If there is evidence of the identity of the perpetrator 
linking that crime to the individual or individuals and that other 
l^al technical requirements are met and satisfied—if there is 
something wrong with the documentation, we will get back with 
the State Department on a working relationship and get the 
matter corrected. Sometimes a foreign government may have not 
had sufficient evidence or may have left something out. We will get 
that corrected prior to the time we come into court. 

Mr. HALL. Eluring this period of time of course the alleged de- 
fendant has his freedom in the United States somewhere? Assum- 
ing that generally would be the fact situation. 

Mr. OLSEN. Yes. 
Mr. HALL. HOW long does it take from the time that you are noti- 

fied about this extradition to the time that the State Department 
has it and it goes to the Attorney Gteneral and back and forth, how 
long a period of time does that take? 

Mr. ABBELI.. The situation could vary over a great range. There 
are two situations that can occur. The first is where the country 
knows where the person is located. They think he is not goirg to 
leave before the United States receives the documents, and so they 
provide us with a full set of documents. We take those documents, 
we screen them, we make sure they establish a probable-cause case 
and establish the identify of the person sought. We have the U.S. 
attorney in the relevant district file a complaint and obtain a war- 
rant for arrest. We then are ready to proceed immediately with the 
extradition. Generally the person would be incarcerated upon the 
execution of the arrest warrant pending the hearing. 
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Another situation can occur when we have a fugitive who is 
likely to continue to flee and we expect that if he is aware that we 
are looking for him he will escape and either leave the country or 
leave where we know he is located. In that case, we proceed by pro- 
visional arrest. Provisional arrest, we have to have sufficient infor- 
mation from the foreign country to establish identity of the person 
sought and also sufficient information to show that they have in- 
formation that he has been charged with a crime, and also that 
there is sufficient information to—a brief statement of facts that 
describes the probable cause that they wUl present in the docu- 
ments which they will refer later. Then this person would be ar- 
rested, and they would have a specific period depending on the 
treaty, varying from generally 40 to 60 days under our treaties, to 
provide us with the documents that we would introduce in court. 
We would introduce them and then have the extradition hearing. 

Mr. HALL. Up to this point the only thing that the Government 
has done is to try to see if there is a probable cause to arrest the 
defendant? 

Mr. ABBELL. That is basically correct. We screen the documents, 
make sure they are proper. 

Mr. HALL. NOW at that point has the court assumed jurisdiction 
of this case? 

Mr. ABBELL. The court does not assume jurisdiction until we go 
to the court with the complaint and ask the court to issue a war- 
rant of arrest. 

Mr. HALL. If it calls for the court to enter any orders, if you have 
some understanding that this defendant has knowledge that this 
proceeding is pending and may be leaving the United States to go 
to Mexico, does the court have any authority under present law or 
under the new bill that we are discussing, 5227, to immediately 
attach the person and hold that person in custody until other mat- 
tere are determined? 

Mr. ABBELL. That is generally what is done. It is rare that the 
person is released after the complaint is filed and he is arrested 
upon that complaint. 

Mr. HALL. At what point in time, and I believe you stated earli- 
er, one of you gentlemen did, that the court decides the bail, the 
amount of bail, and the burden is on the alleged defendant to pro- 
duce evidence of special circumstances. 

Mr. ABBELL. That is the present law. 
Mr. HALL. Is that the law under proposed H.R. 5227? 
Mr. ABBELL. It is not the proposal under H.R. 5227. 
Mr. HALL. What is the difference? 
Mr. ABBELL. Under H.R. 5227 a bail hearing would be conducted, 

but the burden would be on the Government to establish why this 
person must be incarcerated pending the extradition hearing, and 
given the nature of the situation, it is often difficult for us to get 
all of that information from the foreign country, and we believe 
that the present law, which places the burden on the person sought 
to present to the court the reasons why that person should be re- 
leased, is the proper allocation of the burden of proof. 

Mr. HALL. When is a determination made as to whether this is a 
political offense or something of a political character? 

Mr. ABBELL. Under the present law  
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Mr. HALL. AS I understand it there is a distinction between those 
two. 

Mr. ABBELL. Under the present law the court makes that deci- 
sion as part of its finding of extraditability after taking evidence at 
the extradition hearing. 

Mr. HALL. Would that be eifter the bond hearing or at the same 
time as the bond hearing? 

Mr. ABBELL. Generally the bond hearing is prior to the extradi- 
tion hearing on the merits of the request by the foreign country. 
And then the decision by the court, of course, is generally after it 
conducts the hearing. 

Mr. HALL. Some of you mentioned earlier expert testimony is 
used. What constitutes expert testimony determining whether or 
not it is a bailable offense or special circumstances or whether or 
not it is in the nature of a political offense or of a political charac- 
ter? What is expert testimony in this instance? 

Mr. OLSEN. Congressman, the expert testimony was not used in 
the sense for the bail proceeding, but only in the political-offense 
area. 

Mr. HALL. All right. What is the difference between a political 
offense and an offense of a political character under the existing 
law or under the proposed 5227? 

Mr. OLSEN. If I could answer that properly I would not be able to 
take the position I have. I will leave that for the State Department. 

Mr. McGovERN. As Mr. Olsen's deferral may suggest, this is not 
a matter that is completely free from doubt. Traditionally one has 
two categories, pure political offenses and relative political of- 
fenses. 

Mr. HALL. Give me an example of those. 
Mr. McGovERN. Pure political offenses are crimes against the 

state rather than against individuals, and generally limited to trea- 
son, sedition, and espionage. The cases that we see in litigation and 
the cases that have newspaper attention in the past few years have 
been what we refer to as relative political offenses. 

Mr. HALL. If the people who have kidnaped General Dozier took 
his life and came to the United States, would that be an offense of 
a political offense—let me rephrase that. Would that be a political 
offense or something of a political character? 

Mr. McGovERN. I think that it can almost surely be predicted, 
Mr. Congressman, that they would claim that it was an offense of a 
political character in that it was motivated by political consider- 
ations. 

Mr. HALL. If that be the case, that person would not be extradit- 
able back to Italy, would be? 

Mr. McGovERN. If he prevailed in the courts on that issue, Mr. 
Congressman, he would not be extraditable. I can almost guarantee 
you that he would assert that it was a political offense. 

Mr. HALL. What is an example of an offense of a political charac- 
ter? 

Mr. McGovERN. We have been discussing that: a common crime 
like murder or kidnaping that is said to be motivated by political 
considerations. 

Mr. HALL. Well, is there not a very fine distinction between the 
two? 
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Mr. McGovERN. The distinction that is given is the difference be- 
tween an offense like treason, which is directed entirely against 
the state rather than an individual victim, and an offense like 
murder, where you have an individual victim. It is a very diapha- 
nous distinction, and not one that I can claim to be at all comfort- 
able with. 

Mr. HALL. Does H.R. 5227 go far enough to clear up that minute 
difference to make it more palatable to someone trying to extradite 
back to that original country? 

Mr. McGovERN. It is the position of the State Department that 
H.R. 5227 takes a desirable step in indicating that offenses of the 
sort that you are hypothesizing, a politically motivated kidnaping, 
are not to be considered political offenses. But as I pointed out to 
the chairman, since the term normally is used, the kidnaper of for 
example General Dozier would say this is a kidnaping, but it is not 
a normal kidnaping. It should nevertheless be considered a political 
offense, and I think that he would definitely make the argument in 
the courts, and I cannot say whether or not he would prevail. 

Mr. HALL. What is a normal kidnaping? You used that term. As 
distinguished from General Dozier's position? 

Mr. McGovERN. I must confess, Congressman, ignorance of what 
a normal kidnaping would be. It is not a term that I am espousing. 
It is a term that appears in the legislation. 

Mr. HALL. In the 5227 legislation? 
Mr. McGovERN. Yes, sir. 
Mr. HALL. Does that term normal kidnaping add to the confusion 

or eliminate some of the confusion as making a distinction between 
the two? 

Mr. McGovERN. 5227 says that certain offenses are not normally 
considered to be political offenses. I do not think that it significant- 
ly alleviates the confusion. 

Mr. OLSEN. On a normal kidnaping, whatever that designation 
may be, by way of example, a kidnaping for ransom is one that has 
a connotation to it where the person is appropriated for the pur- 
pose of money or where the person is kidnaped for the purpose of 
completing commission of a crime, such as in the case of a robbery 
of a bank where they take the teller with them, or in the case of a 
stolen car, where they take the owner of the car with them. In the 
case of the example that you raised it does not appear that either 
one of those motives exists for the perpetration of that crime. 
Those crimes. 

Mr. HALL. YOU mentioned earlier, either Mr. Olsen or Mr. Mc- 
Govern, something about the manner in which a person would 
enter this country as having some significance on what type of an 
offense he may have committed or whether or not he or she might 
be entitled to bail. If a person entered this country we will say lo- 
cally, but they had committed a crime in the foreign country that 
was of a political offense nature as distinguished from a political 
character, would that have anything to do with whether or not 
they might be granted bail in this country? 

Mr. OLSEN. Would the question of whether they entered the 
country legally in the first place? 

Mr. HALL. Yes. 



42 

Mr. OLSEN. I do not mean to beg the question, but it may be that 
the individual coming into the country stated an otherwise lawful 
reason for coming into the country, when in fact the reason was for 
purpose of flight, which is an evidence of consciousness of guilt of 
the offense itself Assuming that the person came into the country 
otherwise ignorant of the offense itself that he was subsequently 
charged with, that would only indicate to the court one of many 
circumstances or factors that the court could look to in deciding 
whether or not this person was likely to flee from the extradition 
proceedings if he or she were released on bail. 

Mr. HALL. In other words, that would be a mitigating circum- 
stance if he came here not knowing he had committed a crime in 
the foreign country? 

Mr. OLSEN. He says I did not know it but was not aware of it 
until these proceedings were instituted against me, and the evi- 
dence of my entry into the United States establishes a lawful pur- 
pose. 

Mr. HALL. The judge would make the determination in these in- 
stances? 

Mr. OLSEN. Yes. 
Mr. HALL. But that the Department of State would make a deter- 

mination as to whether it was a political offense or an offense of a 
political character? 

Mr. OLSEN. That is correct. 
Mr. McGovERN. Mr. Congressman, under the present law the 

courts initially consider the question of whether it is a political of- 
fense or an offense of a political character. If the courts determine 
that the claim that it is a political offense or an offense of a politi- 
cal character is valid and they find that the person is therefore not 
extraditable, that ends the matter. It goes no further. If the courts 
find that it is not a valid claim, that it is a political offense or an 
offense of a political character, then the Secretary of State has the 
discretion to reconsider that issue. 

Mr. HALL. Does not the Government have the right to appeal 
those cases where the court might hold it is not an extraditable 
proceeding? 

Mr. McGovERN. That is correct. 
Mr. HALL. That they have not had in the past? 
Mr. McGovERN. That is correct. 
Mr. OLSEN. When the Government is in a sense the loser in an 

extradition proceeding, then that terminates our ability to chal- 
lenge the wisdom of the law as applied by the court of the findings 
of fact. 

Mr. HALL. I thought under 5227 that the Government would 
have the right to appeal if it lost on the State level. 

Mr. OLSEN. That is right. It would change that. 
Mr. HALL. HOW much of a problem do we have in what we have 

been talking about here today? Are we having any big problems 
today in our extradition proceedings of people from foreign coun- 
tries back to those foreign countries? Is this something that needs 
to be fixed, or are we doing all right the way it is? 

Mr. OLSEN. It is something that needs to be fixed. 
Mr. HALL. What is the biggest area of improvement in 5227 over 

existing law? 
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Mr. OLSEN. Ninety-five percent of what is in 5227 represents case 
law as incorporated with some exceptions. Making the Attorney 
General the moving party on the extradition proceeding will sim- 
plify and expedite we believe that process, having the right to 
appeal. And of course that is a right for both sides. That will 
assure that to whatever extent that there is a hearing, either on 
probable cause and/or on the political offense issue, that that will 
be reviewed by other courts in full under common traditional 
standards of review by appellate courts. 

The most serious problem, however, has to do with what has 
historically been a word of art in the definition of use of political 
offense from a time, when what we know today to be acts of terror- 
ism are now bootstrapped up into what we believe are illegal 
claims of puiitical action where we are using our courts as a public 
forum for cases in which the victims are innocent bystanders. They 
ars civilians. Ihey are not part of any particular government. They 
happened to be at the wrong place at the wrong time. Where indi- 
viduals use that forum for the purpose we believe of espousing 
views which are bv their nature very sensitive to the United 
States. 

Mr. HALL. Let me ask one concluding question here. If it is a po- 
litical offense, it is extraditable? If what occurred in the foreign 
country is proven by the evidence here or by determination of the 
Secretary of State that what happened was a political offense, it 
is  

Mr. OLSEN. Not extraditable. 
Mr. HALL. Not extraditable if it is a political case? 
Mr. OLSEN. Yes. 
Mr. HALL. If it is of a political character it is extraditable? 
Mr. OLSEN. Those are used interchangeably, borrowing in part 

from the different language in different treaties. 
Mr. McGovERN. But neither would be extraditable. 
Mr. HALL. What would be extraditable? 
Mr. OLSEN. Narcotics-related offenses, fraud, not linked to a po- 

litical act of a foreign government. 
Mr. HAIL. If p man killed two people overseas and came to the 

United States, is that an extraditable offense? 
Mr. OLSEN. We would be charging him with bank robbery, per- 

haps murder. That individual could come into court and say that 
the reason for v^hich I committed the robbery was to get money for 
a revolutionary purpose, which by its nature is a political act, and 
therefore what 1 committed was in the nature of a political offense. 

Mr. HALL. Well, I did not say anything about a bank robbery. 
Suppose you had the Walter Williams case in reveroe. That's what 
happened in France. A person who allegedly did that came to this 
country. Would that be an extraditable offense if the facta develop 
as we think they are developing txjday? 

Mr. OLSEN. Yes. 
Mr. HALL. SO anything tinged with a political characteristic in 

any way would exclude a person from being extraditable? 
Mr. OLSEN. NO. It could depend on the way that the court used 

the nature of that claim. 
Mr. MCGOVERN. It would permit a person to raise the issue. 
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Mr. OLSEN. YOU should not be led to believe that simply because 
someone makes the claim that therefore they are not extraditable. 
The problem is that there are in the very sensitive cases which are 
in the papers, that those are cases where the courts have a great 
deal of difficulty, in our view, in resolving the issue, and to the 
extent that we have inconsistent results, we have them in very 
glaring types of cases that stand out and raise the question of why 
do we have difficulty in extraditing people for otherwise acts of vio- 
lence that they claim are political. 

Mr. HALL. Well, now, I understand the Judicial Conference has 
not yet gone on record having an official position on this; is that 
correct? 

Mr. OLSEN. I believe that is right. 
Mr. HALL. What reason have they given for not taking an official 

position? 
Mr. ABBELL. We are not aware of any specific reason. We do not 

know if they have had full opportunity to study it. First of all, this 
bill was only introduced in December, and although the Senate bill 
was originally introduced in 1980 and then reintroduced in 1981, 
we have had actually no contact by the Judicial Conference. 

Mr. HALL. Presently the court makes a decision as to whether it 
is a political offense question under existing law? 

Mr. OLSEN. Yes. 
Mr. HALL. Under the new 5227, that determination will be given 

to the Secretary of State? 
Mr. ABBELL. No. Under S. 1940 it would be given to the Secretary 

of State. Under 5227 it would be given to the courts under specific 
standards. H.R. 5227 says what is normally a political offense and 
then it says what is not normally a political offense. 

Mr. HALL. That would still be under the jurisdiction of the 
courts? 

Mr. ABBELL. Yes. There are two problems, as Mr. McGovern has 
said. The first problem is with what is—with the use of the word 
normally in the classification of what is not normally a political of- 
fense. If that word normally is removed, a lot of the problems 
attendant to H.R. 5227 in that respect are removed. 

The other problem though is the classification of crimes that are 
considered normally to be political offenses, and that category has 
been mentioned, treason, sedition, espionage, these are traditional- 
ly considered to be pure political offenses. But that could cause us 
serious problems as well in that situations can arise. 

Suppose that the British atomic spies, Burgess and Maclean, had 
been discovered when they were in the United States visiting, and 
England asked for their extradition, would our courts and our Gov- 
ernment be telling England they could not obtain the extradition 
of these nuclear spies simply because their offense was espionage 
or treason? 

Mr. HUGHES. Let me just say—I know that Mr. Conyers wants to 
be recognized—we can define what we think are political questions, 
just as we have endeavored to do in the bill, and I like to hear, and 
we will submit additional questions as to why we cannot first of all 
clearly define what we believe the court should take into account 
in hearing political questions and what they should not be taking 
into account as a political question. That to me is I think the issue. 
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I cannot believe that we cannot do a pretty good job, as we have 
endeavored to do initially in drafting the bill, as to what should be 
considered by the court as a political question. 

Mr. ABBELL. I have to say that the job the committee has done is 
far better than the courts have done over the past 100 years. 

Mr. HUGHES. Thank you. I know that another committee is wait- 
ing for your testimony. Does the gentleman from Texas have any- 
thing else? 

Mr. HAIX. No, I have no further questions. 
Mr. HUGHES. Mr. Conyers. 
Mr. CONYERS. Thank you, Mr. Chairman. 
I was somewhat in a conflict as to whether or not to yield Mr. 

Hall any more time, although he started at about 10:30 at least 
before I got in, because he was asking some very important ques- 
tions. I do not think I will need as much time as he has used. 

But the point seems to turn on whether the State Department 
should go into the judging business, and I want to express my 
strong reluctance about any legislation that will give any more ju- 
dicial determination to the State Department than they already 
have. I am sure you presented quite a few arguments about that 
already, so I will not try to go into them again. 

Now, there is a consideration about bail that intrigues me. Why 
should bail standards be different from that of any other person 
that is brought before the Federal courts? 

Mr. OLSEN. In our view. Congressman, there is a distinction be- 
tween extradition proceedings involving requests by foreign coun- 
tries. The circumstances themselves are inherently different. The 
sole basis for an extradition proceeding is predicated upon the ex- 
istence of an extradition treaty, an agreement between two sover- 
eigns that they will respect the requests of one country from an- 
other in the case of certain "fugitives." The cases we are talking 
about are criminal cases. 

Mr. CONYERS. Well, is there proof of the guilt of the defendant at 
the time we set bail? 

Mr. OLSEN. It may be, but in an extradition  
Mr. CONYERS. YOU say there may be? 
Mr. OLSEN. Well, the requested person may have escaped from 

prison after having been convicted of a crime. 
Mr. CONYERS. Does the presumption of innocence follow a non- 

citizen brought before the Federal court for a determination of bail 
in an extradition proceeding? 

Mr. OLSEN. Yes, for the reason that the moving party, that is, 
the foreign country, through whichever vehicle it is, the Justice De- 
partment or their own representative, has the burden of coming 
forth and showing, satisfying the approximate cause requirements. 
If they do not do that, irrespective  

Mr. CONYERS. Then you are proposing that we change it, right? 
Mr. OLSEN. That we change  
Mr. CONYERS. The presumption of innocence that accompanies 

even a noncitizen into the Federal court for purposes of citing bail. 
Mr. OLSEN. No. 
Mr. CONYERS. You presume to continue the presumption of inno- 

cence but to change the bail requirement? 

13-617   0—88- 



46 

Mr. OLSEN. The st-andards used by the courts today are on the 
basis 3t court doctrine cases that have evolved, so that if anyone is 
locking to why i: is that a .')pecial-circumstance test is used by the 
courts today, it is not because the courts have been forced or re- 
quired to take that position. 

Mr. CoNYERS. Then in other words, Mr. Olsen, you are proposing 
then that the Congress break its silence on this court-determined 
question under criminal law? 

Mr. OLSEN. The standard that is used today is the one used by 
the courts, and what we are asking for is a continuation of what 
the courts have already been using in terms of a test or a standard. 
The criteria themselves as to what the court would use  

Mr. CoNYERS. Just a moment, sir. What is the answer to my 
question? 

Mr. OLSEN. I am sorry, Congressman. 
Mr. CoNYERS. The question is, are you proposing that we change 

the court-determined standard for setting bail? 
Mr. OLSEN. NO. 
Mr. CoNYERS. No; well, then, what are you proposing? Are you 

proposing any kind of a change in the bail requirements? 
Mr. OLSEN. The bail provisions of H.R. 5227 are not consistent 

with the court standard that is used today for special circum- 
stances. We are asking that this subcommittee adopt the standard 
that is used by the courts today, not change the standard. The dif- 
ference would be, as you pointed out before, that the criteria, the 
i'actors that are going to be used by the court, basically looking to 
as much in the way of factual informaticn as the court can, who 
has ti^c burden of satisfying those requirements? Under the test 
that is used by the courts today, bail 1;5 not granted. 

Mr. CoNYERS. Are you saying you want to shift the burden of 
proof in a bail hearing? 

Mr OiSKN. No. 
Mr. CwNYERS. You do not want to do that. OK. What are the 

standards you suggest oupht to be changed that would be enacted 
into law? 

Mr. OLSEN. I am not asking  
Mr. CoNYERS. You do not have any standards you want to 

change, either? 
Mr. HUGHES. Would you yield? 
Mr. CONYERS. Yes. 
Mr. HUGHES. AS I understand, Mr. Olsen testified that he would 

k,hange the bu den of going forward for the evidence. 
Mr. CONYERS. You would change the burden of going forward, 

not the burden of proof; is that correct? 
Mr. OLSIN. To the extent that that is a change with H.R. 5227. 
Mr. CONYERS. IS what the chairman said correct or incorrect? 
Mr. OLSEN. It is correct. 
Mr. CONYERS. OK. Thank you. I do not have any further ques- 

tions. 
Mr. HUGHES. I just have a couple of real short ones. 
Most of th'^ jurisdictions have the courts decide political ques- 

tions, do the> not? 
Mr. OLSEN. Yes. 
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Mr. HUGHES. With regard to the question of bail, I think that 
you misinterpreted what the legislation does. The legislation leaves 
it up to the court in equal parts as to whether bail should be sec, 
and we tried to furnish some criteria that the court should consider 
in setting bail. There are factors that should be considered that are 
not being considered such as jurisdiction, whether the individual 
was an illegal alien in the country, whether violence is involved, 
and a host of other things which this type of offense entails. 

My question is, what is wrong with that approach? What is 
wrong with saying to the parties, you show the court why the indi- 
vidual should either be held or released on bail. The courts can 
make the decision. And there is no requirement that the Justice 
Department go forward with the burden of going forward. I think 
you have misread the legislation from that standpoint. 

Mr. OLSEN. Well, in a bail proceeding, the first issue that comes 
before the court is looking at the charges, what is or is not the of- 
fense, and the court would then say, all right, on the question of 
setting bail, can I set bail right now? And before anything else 
occurs, you are going to get two different positions. The requested 
person or his lawyer would say you must set bail now unless the 
Government can show facts and circumstances denying ih.at. The 
Government lawyer would stand up in court and say just the oppo- 
site. 

Mr. HUGHES. I understand that, but that is the adversary process 
that is used. My point is that—all the legislation does is say m es 
sence that the parties, you furnish evidence both for setting bail 
and against setting bail, and the courts can make the decision, and 
there is no presumption. What could be any fairer than that? 

Mr. ABBELL. One thing that the bill does do is apply the pre- 
sumption of release of the Bail Reform Act. Although it modiiies 
the standards greatly. Instead of having  

Mr. HUGHES. I disagree. 
Mr. ABBELL. Instead of imposing conditions that will reasonably 

insure the appearance. That is an improvement. It has factors such 
as safety of the community, the treaty obligations, the fact of the 
person's status in this country. All of those are taken into consider- 
ation, all of which are big improvements in H.R. 5227. 

Mr. HUGHES. Not only big improvements, but it eliminates the 
presumption inherent in the Bail Reform Act. 

Mr. ABBELL. We do not read it that way. 
Mr. HUGHES. Then you have misread the legislation. 
Moving on to the primary issue, I must say that there are argu- 

ments on both sides, and there are issues that are very serious ones 
that we want to take as much testimony as we can and make the 
right decision to balance that. But I do not understand how the 
State Department could make a determination as to what is a po- 
Utical offense without any hearing. Are you suggesting you would 
not have a hearing? And if, in fact, you are going to have a hear- 
ing, that is the province of the court, and you have already said 
that the standards that have been utilized are fairly decent stand- 
ards, and if they can be improved, let us hear how we can improve 
them. If the standards are good enough for the State Department, 
why will they not be good enough for the court? 
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Mr. McGovERN. Mr. Chairman, S. 1940, which the State Depart- 
ment does support, does not contemplate a hearing in the sense of 
a judicial hearing or anything akin to it. 

Mr. HUGHES. Are you saying that you would not have a hearing 
on that issue? You would deny a hearing to an individual on that 
issue? State would not have a hearing? 

Mr. McGovERN. Not in the sense that witnesses would be pre- 
sented or that live testimony would be taken, but instead that the 
person would have an opportunity to present his arguments on this 
issue in written form, affidavits; any testimony that he would seek 
to introduce by means of live witnesses in a court proceeding he 
could introduce by means of affidavits. 

Mr. HUGHES. Mr. Olsen, do you think you can constitutionally 
deny an individual a right to a hearing on that issue? 

Mr. OLSEN. The courts have addressed the question. 
Mr. HUGHES. What do the circuit courts say? 
Mr. OLSEN. That there is no constitutional right to a hearing 

either on the question of a political offense or on the question of 
extradition. I realize that from a perception standpoint that that 
may not be the answer that you wanted, but I think that we are 
not talking about densnng anyone the right to a hearing, because 
we are still talking about preserving and protecting forever all of 
the requirements having to do with establishing proximate cause— 
probable cause, rather. 

Mr. HUGHES. Why can the court not receive testimony on the 
issue of the political question as my colleague from Texas said? It 
has been done in other cases, including the Abu Eaiti case, by State 
on the issue of the political facts of life in that country. Why is 
that not the best process? The court is going to have to resolve all 
the other issues. It will have to resolve the issue of probable cause; 
it has got to resolve the ultimate issue of extraditability. Why 
should the court not be the one that makes the decision insofar as 
the political question with very narrowly defined criteria as to 
what constitutes a political offense? 

Mr. McGovERN. If I may return to the theme that I have sound- 
ed a number of times throughout this hearing, there are some 
issues that are not justiciable, that do not lend themselves to judi- 
cial resolution, and I do not think that it is an efficient or an effec- 
tive way to mete out justice to have magistrates in various parts of 
this Nation constantly investigating the question whether or not 
there is an uprising in Northern Ireland. I think that instead the 
Secretary of State, who has the definitive information on this polit- 
ical issue  

Mr. HUGHES. Would you present that testimony to the court? 
Mr. McGovERN. The State Department would present the testi- 

mony to the court. 
Mr. HUGHES. YOU are saying that the court is not in a position to 

take judicial notice. What about expert testimony on the issue? I 
cannot believe that some court is not going to give very serious 
weight to the testimony of the State Department on that issue. 

Mr. McGovERN. They can take testimony on it. Congressman. 
My point is that there are certain issues that courts are not compe- 
tent to decide, even if they receive a great deal of testimony on. 
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Mr. HUGHES. I understand your testimony. Does the gentleman 

from Michigan have any further questions? 
Mr. SAWYER. I might say that the court is compelled to decide 

every complex issue under the Sun given expert testimony. Judges 
are not experts in medicine, atomic science, aeronautics or many 
other highly complex areas, yet they still are required to decide 
questions in those areas with the aid of expert testimony. I see 
nothing more complex about questions of political stability or insta- 
bility than many of these other things, and I do not know why you 
could not proceed in the same way. I would feel more comfortable 
with the courts making the decision than I would with the State 
Department. 

That is all I have, Mr. Chairman. 
Mr. HUGHES. Mr. Hall. 
Mr. HALL. NO questions. 
Mr. HUGHES. Thank you very much. We have additional ques- 

tions. We would like to hold the record open, without objection, and 
submit the questions for response for the record. Thank you very 
much. 

Mr. HALL [presiding]. Our next witness is Mr. David Carliner. He 
is an attorney in the private practice of law here in the District of 
Columbia. His legal experience includes representation of many 
persons who face problems of immigration and naturalization. Mr. 
Carliner's specialization in matters related to international law has 
enabled him to be involved in a large number of groundbreaking 
legal developments in his field. 

Mr. Carliner is testifying today on his own behalf. I should note 
that he is also a member of the International Human Rights Law 
Group, and is representing them in his testimony also. 

We have received a copy of your statement, and without objec- 
tion, it will be made a part of the record. Please proceed as you see 
fit. 

TESTIMONY OF DAVID CARLINER, ATTORNEY, DISTRICT OF CO- 
LUMBIA, ON BEHALF OF THE INTERNATIONAL HUMAN RIGHTS 
LAW GROUP 
Mr. CARUNER. I appreciate the opportunity to be here and to 

give testimony both individually and as a chairman of the Interna- 
tional Human Rights Law Group. Let me say by way of describing 
the International Human Rights Law Group, that we are a group 
of lawyers, professors, and other persons who have been carrying 
on activities in the field of international human rights law since 
1978. Our organization has appeared in virtually every tribunal 
concerned with the issue of human rights both in courts as well as 
United Nations agencies and in the Inter-American Human Rights 
Commission. 

We are concerned about the provision with regard to extradition. 
I deeply regret that the witnesses from the State Department and 
the Department of Justice were not able to remain to hear the re- 
mainder of the testimony, because I am going to comment in large 
part upon the testimony they have given. 

I must say that I am somewhat incredulous at the testimony of 
the Assistant Attorney General and the Deputy Legal Adviser of 
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the State Department. Their testimony could not have been re- 
viewed by the Office of Management and Budget, which I under- 
stand reviews testimony of Government officials, because one fork 
of the tongue here is not knowing what the other fork of the 
tongue is saying. 

It happens at this moment before this very committee the admin- 
istration, which includes the State Department and the Depart- 
ment of Justice, is proposing on issues that are virtually identical 
to some of the issues here; namely, who shall be able to apply for 
asylum in the United States, that the Immigration and Naturaliza- 
tion Service of the Department of Justice, appoint a person known 
as an asylum officer to make determinations with regard to who 
will be subject to persecution in a foreign country because of politi- 
cal reasons, membership in social groups, race, or religious groups. 

I am even more incredulous that the Deputy Assistant Attorney 
General has said that neither the Department of Justice nor the 
courts have the competence to make these decisions. The Depart- 
ment ot Justice has been making these decisions at least since 
1952, and the courts have been making them even earlier. 

The issue has arisen under section 243(h) of the Immigration and 
Nationality Act which permits a person in deportation proceedings 
to apply for a stay of deportation on the ground that he would be 
subject to persecution in the country to which he is being deported 
upon the ground of political activities and religious and other fac- 
tors. In point of fact, the Immigration Service through officials 
known as immigration judges has been making justiciable decisions 
on this particular question. Those decisions have been reviewed by 
an administrative board within the Department of Justice known 
as the Board of Immigration Appeals, making similar justiciable 
decisions on these questions. In many instances these decisions 
have been reviewed by courts of appeals in the United States re- 
viewing these issues on the basis of the administrative record. 

I would like to call to the committee's attention articles that 
have been written on this question which review what is a rather 
sorry record, a sorry record with regard to the administrative deci- 
sions. One article is written by a late professor of political science 
at Wellesley College, the former president of the American Society 
of International Law, Dr. Alona Evans. She has written several ar- 
ticles. One "Political Refugees, U.S. Immigration Laws," and an 
earlier article published in the International Lawyer, issued by the 
American Bar Association, "Political Refugees in the United 
States, Immigration Law and Practice." Another article was writ- 
ten by a commentator for the Washington University Law Quarter- 
ly in 1976, "Judicial Review of Administrative Stays of Deporta- 
tion." In addition. Dr. Evans wrote a very excellent article which 
appeared in the American Journal of International Law in Janu- 
ary 1963, "Reflections upon the Political Offenses of International 
Practice." 

If I were to be asked which agency should make the decisions as 
to what is a political offense, the court or the State Department, I 
would have to say that the State Department is less qualified than 
the courts of the United States. A review of the behavior of the 
State Department—I say this in a nonpartisan sense—over the 
years, in determining political questions, has been abysmal. One 
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can recall, for example, immediately prior to World War II, tho 
conference to determiiie whether any steps should be takpn by the 
U.S. Government to allow German Jews to come to the United 
States, the negative position taken by the US. Government at that 
time, the return of boats from the United States whim were sent 
back to Germany, witn Jews who were seeking to be free from per- 
secution there. 

This is a historical episode, an indecent page in American hi'^to- 
ry. I wish I could say that it has ended. T cannot. It hn'' continued 
up to December 18, 1981. Under presrnt lav- the State Department 
has a role to play in rendering advisory cpTJons to the immigra- 
tion Service in determining whether ;)ersons ?re subje.:! to politi- 
cal, religious, racial, or other kinds of perse.:uiion. Until fvlay 1981, 
the State Department had been holding in abejance for jlmct 2 
years applications for asylum by persons from Iran. The dei^isions 
were held in abeyance for a period of time, for understandable rea- 
sons, but for political reasons. 

After the fall of the Shah's government and the emergence of 
Khomeini as the ruler of Iran, requests for asylum in the United 
States were filed by many persons in the Iranian Government who 
would have been executed because they were members of the 
Shah's government. The State Department held up those applica- 
tions because it was waiting for the simation to be clarjrjed. The 
true reason was that, initially the United States was attempting to 
cement its relationship with Ij-an. Subsequently, it was to await the 
release of the hostages, since it did not want to take steps that 
would jeopardize their Ijves. The decision was delayed when the 
hostages were seized, certainly for understandable reasons. 

In May 19«1, the State Department began to render decision;; on 
these ',Liestions. From May to September, it dtcided a numtier of 
cases. On September 4, it reached a large number of cases involv- 
ing Iranian Jews, Armenian Christians, and other groups. Almost 
universally it turned down (hose cases. In the decisions rendered 
on Septeml)er 4, the State Department, through the Bureau of 
Human Rights and Hamanitiirian Affairs, said that the Constitu- 
tion of Iran provid(-s religious freedom for all persons in Iran, with 
the exception of Baha'is. Anyone who is a Jew could not be granted 
asylum, except for those who had difficulties because of claims they 
had engaged in activities on behalf of Israel and were Zionists. 
These Jews »vould have the right to show an individualized basis 
for a claim that they would be subject to persecution. 

The test in the statute is whether a person ba.s a reasonable fear 
that the person, himself, would be subject to persecution in a for- 
eign ccjriLry for various reasons. It happens that one of the first 
executions by the Khomeini government was of a leading Jew who 
was a Zionist in Iran, elating that he was an espionage agent f.ir 
the Israeli Government and that his offense included raising 
money to send to Israel His execution sent a chill of ho/ror 
throughout the entire Jewish community in Iran. Since that time, 
an additional 9 or 10 Jews have been executed for trumped-up 
charges. 

The fact of the matter is that the treatment of the Jews in most 
of the Arab and Muslim countries, since the emergence of Israel as 
a state, has been such that the Jews for the most part hav«> fled 



those countries. Those Jews who have remained behind, whatever 
their reasons, have been at risk. The evidence from every organiza- 
tion concerned with the issue indicates that a Jew in Iran today 
has a reasonable fear of persecution because, even though he may 
have the right to go to the synagogue, because he is a Jew he is 
suspected of being a Zionist. 

Khomeini has made statements defending the rights of Jews to 
practice their religion, but his grandson, who is close to him, has 
been an active supporter of the PLO in Iran, and street mobs have 
molested and bothered Jews without any police protection. Thus, 
we see the State Department, in a highly sensitive area, taking a 
negative attitude on this particular issue, even today, I must say, 
for political reasons. 

The treatment has extended, also, to the Armenian Christians. 
The Armenians fled to Iran after the Turks massacred so many of 
them. They see the same kind of person in Iran who threatens 
their existence because of devotion to Islam. Fortunately, the Sec- 
retary of State for Human Rights and Humanitarian Affairs has 
now announced that the decision of the State Department will be 
changed. 

I give this at some length because it shows that the role of the 
State Department is a political one. If one looks at the job descrip- 
tion for the Secretary of State as distinguished from the job de- 
scription for a judge, obviously the Secretary of State has, as his 
primary role, a role to play in promoting our foreign relations and 
conducting our foreign policy. If one examines the role of the State 
Department in asserting the human rights interest which has 
emerged as a relatively recent concern of the State Department, 
one must see that in almost every instance, human rights concern 
has been subordinated to a larger political concern. 

It is impossible for the State Department to be given sole discre- 
tion in this matter. Given the responsibilities of the State Depart- 
ment in conducting foreign affairs, it will inevitably look to the in- 
terests of the United States in our international relations rather 
than to individual rights of the person whose extradition is being 
sought. 

I could give other illustrations of the egregious conduct of the 
State Department in handling these matters. I will give two, if I 
may. When Sukarno was overthrown in Indonesia, one of the un- 
happy consequences in the years following was that 300,000 Chi- 
nese were murdered, massacred by Indonesians. It was not a well- 

Eublicized event in the American press, but it is a fact of history, 
•uring this period, the Indonesian desk at the State Department 

did not believe that the Chinese could claim racial asylum in the 
United States. It downplayed the episode. I do not have any evi- 
dence for it, but quite obviously, the U.S. Government was attempt- 
ing to establish a friendly relationship with the Indonesian Govern- 
ment, and the treatment of the Chinese was a secondary considera- 
tion for us. 

I had a case a number of years ago of a white. Episcopalian theo- 
logian from South Africa who came to the United Stat^ for gradu- 
ate study. He w£is a vigorous opponent of apartheid and after he 
completed his course of studies, he decided it was not safe for him 
to go back to South Africa. 



The deputy commissioner of the Immigration and Naturalization 
Service told me that this man could remain in the United States as 
long as he wanted to, but that the U.S. Government would not find 
that he would be subject to political persecution in South Africa be- 
cause of his opposition to apartheid. 

What we have here today is the spectacle of officials of the State 
Department and the Department of Justice citing two wrong deci- 
sions by the courts on the cases of the two people in the Irish Re- 
publican Army who had been held to have committed a political 
offense, and a near miss, they feel, in the Abu Eain case in Chica- 
go, as justification for a change in the long-established role of the 
courts. 

The history of the determination of this issue is not only in these 
three cases. The courts of every country in the world which has 
courts to decide these issues have been assigned the determination 
of this issue ever since the political offense clause was written into 
extradition treaties and laws. 

It was introduced by Belgium in the 1830's as a result of political 
uprisings and activity then in Europe. The courts for 100 years, for 
the most part, have been defining the nature of a political of- 
fense—the courts of Argentina, Chile, Palestine, before it was 
Israel, and the courts of England, and Australia. 

Almost always, these courts have held that people who commit 
murder as a political act are not immunized from extradition be- 
cause the person they seek to murder has been an ambassador or a 
political figure. 

The fact that two recent cases have created a problem for the 
Government is not a justification for eliminating the role of the 
court merely because the administration doesn't like the court's 
rulings in a particular case. 

Mr. McGovern said that the issue is not justiciable. I don't know 
what he means. To me, it means that a human being who is a 
judge doesn't have the capacity to render the same kind of a deci- 
sion that a human being serving as a legal officer in the State De- 
partment. 

The State Department's role is to conduct foreign relations, but 
more than that, the people at the Department who act on these 
questions usuadly rely upwn country desk officers as the source of 
information. 

In my experience of more than 30 years with these desk officers, 
they tend to regard the country and its interests as their clients. 
They lack an impartial role in making decisions on this issue. 

The chairman put a question earlier with regard to the right of a 
hearing. If there is a hearing on probable cause, if there is a hear- 
ing on the question of whether you have committed the crime, if 
there is a hearing on all the other issues as to which a hearing is 
provided, then least of all should the U.S. Government deprive a 
hearing on what is a political offense. 

The nature of political liberty is the essence of our history as a 
country. To have this issue decided in the confines of an office of 
the State Department without having an open hearing in a court, 
as if to say that there is something wrong about an open hearing, 
and that there is something about the role of a human being who 
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has been appointed to be a judge which renders him incompetent 
to make this decision, is just not proper. 

There is no reason why this decision should not be made by a 
court in an open session. The only arguments are that the U.S. 
Government would be embarrassed in its relation with a foreign 
country if decisions were made publicly, or as in the case of Abu 
Eain, that to allow a terrorist not to be extradited would encourage 
violence in those countries. 

It is hard to believe that preventing a criminal to go back to 
Israel would create violence there. Even so, we have a role to play 
in defending the integrity of our own processes, more than we have 
to play on whether one or more individuals may or may not go 
back to a country. 

The question of what is a political offense has been decided in 
numerous cases over the last 30 or 40 years, and the courts have 
not generally surrendered to false considerations and not generally 
prevented extradition of persons who make false claims for politi- 
cal asylum. 

I would like to address myself to several specific provisions in the 
statute which I would like to suggest changes in for the reasons 
that I have given here. 

Section (eXlXa), in which the  
Mr. HUGHES. What peige? 
Mr. CARUNER. On page 9, Mr. Chairman. 
Any issue as to whether the foreiRii State is seeking extradition of the person for 

the purpose of prosecuting or punishing the person because of such pei-»on s political 
opinions, race, religion, or nationality shall be determined by the Secretary of State 
at the discretion of the Secretary of State. 

That very issue is now being determined in asylum cases by offi- 
cials within the Immigration and Naturalization Service. Persons 
coming to the United States from the Soviet Union, such as balleri- 
nas who receive instant asylum or p)ersons from Haiti, who are 
generally denied asylum, or whatever country, these persons apply 
for asylum before a subordinate of a district director of the Immi- 
gration and Naturalization Service. 

That officer, who is not particularly qualified in foreign affairs, 
makes decisions based largely upon the advisory opinions rendered 
by the State Department. 

If that officer rejects the application, the applicant can renew the 
application before an immigration judge in immigration proceed- 
ings who conducts a due process hearing. 

That judge at an open hearing renders a decision. That decision 
is subject to review to the Board of Immigration Appeals. If the ap- 
plicant doesn't care for that decision, he has the right of review in 
the U.S. Circuit Court of Appeals, or a right of review in a habeas 
corpus proceeding before a U.S. district court. 

If the statute is enacted as proposed in the present language, 
there would be a conflict between the procedures for asylum and 
those involving extradition. 

The courts have found the issues in these hearings to be justicia- 
ble. The hearing is not a de novo hearing. The hearing is one in 
which the court renders a decision based on the administrative 
record. It is an open hearing with fin open record. 
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If there are facts to be held secret, then those facts cannot be 
used to weigh one way or the other in the decision. 

So I would urge, Mr. Chairman, that the definition grant of a po- 
litical offense in extradition proceedings continue to be tested in a 
court. 

Now, the question of defining these issues is truly a difficult one, 
but the standards cited by the witnesses from the State Depart- 
ment and the Department of Justice do not appear to be correct. 

They have testified that the issue arises only where violence and 
a state of war exists between the parties. But political actions often 
arise when there is no state of war. 

One can look at the behavior of Mahatma Ghandi in India. He 
didn't care to have people pay salt taxes to Great Britain. He pro- 
moted civil obedience for political reasons. 

Mr. HUGHES. Are you suggesting that we change existing law, 
which in essence has the Secretary of State reviewing the motives 
of a sovereign in securing extradition, because historically and tra- 
ditionally, that has been the province of the Secretary of State? 

Or are you suggesting that the Secretary's decision should be ap- 
pealable? What are you saying? 

Mr. CARUNER. My understanding of the existing law is that a 
court can look at the issue in the first instance. 

Mr. HUGHES. NO. The law is that the Secretary of State makes a 
decision and that is not appealable. 

Mr. CARUNER. If that is the state of law, I apologize for my lack 
of knowledge about this issue. 

Mr. HUGHES. I believe that is the state of the law. 
Mr. CARUNER. If that is the standard, then I believe that it 

should be an issue which should be reviewed in a court. I don't 
think there is an3rthing particularly unique in the Secretary of 
State for him to make this kind of decision. These decisions are 
being made now all the time by the administrative officers within 
the Department of Justice and are subject to judicial review. 

They do not involve sensitive information, for the most part. 
Almost always the information is public. If not public, I suppose 
there are procedures available to have the information taken in 
camera if it may create a problem in relationships between our two 
countries. 

But I do not see why there should be a distinction as to whether 
to extradite a person to the United States if he is being extradited 
for political reasons as distinguished from extraditing him because 
he has committed a definable political offense. 

Mr. HUGHES. I understand. 
Mr. CARUNER. In the notorious case, involving the Reichstag fire, 

the people charged with arson weren't in the United States, but 
history has established the Reichstag fire was committed by Nazis 
although Hitler charged others with the crime. 

If the accused persons were in the United States, should they 
have been returned to Germany and prosecuted for arson? If so, 
should the decision have been made by the State Department? As 
you have stated, a judge can make this decision just as well, if not 
better than, the State Department. 
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Similarly, on the second issue, although it may be more difficult, 
is a question of whether the extradition is incompatible with hu- 
manitarian considerations. 

Courts grant suspended sentences, parole, probation, and pass on 
parole determinations based on humanitarian considerations. So it 
seems to me there is no particular reason to vest this question also 
exclusively in the State Department. 

Since the primary function of the Secretary of State is to pro- 
mote the foreign relations of our country, humanitarian consider- 
ations may be perceived to be what is in the best interest of foreign 
policy. 

The court may be more neutral. It is the price we pay to support 
humanity, even though against what we perceive to be our foreign 
policy. 

With regard to the definition of political offense, I do not see the 
difficulties that the other witnesses have seen. The courts have de- 
fined what is political in specific situations, even more slippery 
words the courts interpret every day. 

The phrase "of good moral character," for example, is one which 
courts have dealt with in determining who is eligible for citizenship 
in the United States, and who is eligible to be a member of the bar. 
What is moral in one community is not in another, what is moral 
today may not have been yesterday. 

Another term is "crime involving moral turpitude." The Su- 
preme Court in Jordan v. de George was confronted with the argu- 
ment that it is too vague for deporting an alien from the United 
States. 

It would seem somewhat easier to define a "political offense" be- 
cause it h£is a certain standard of reference, since it involves activi- 
ties relating to governmental matters. 

This seems an easier issue to define than the other two terms. As 
Mr. Sawyer indicates, the courts pass every day, all the time, on 
complex issues, issues far more complex than whether there is a 
civil war going on in El Salvador. 

So I would think that the term political offense is a justiciable 
question that is subject to determination by the courts. 

Mr. Justice Brennan wrote a leading opinion discussing the ques- 
tion of reviewability of political matters. The fact that a decision 
may be "political," the Department of Justice and the State De- 
partment have often urged, makes it unreviewable by a court. 

But it is clear from a line of decisions flowing from Baker v. Carr 
that the courts are competent to render decisions on political mat- 
ters where issues are discrete. 

It is discrete as to whether an act is such that renders a person 
immune from extradition because of political overtones. The provi- 
sions in the bill, set forth in (i), (ii), and (iii) set forth obviously po- 
litical offenses. 

I assume that the language is not intended to be all inclusive be- 
cause of the discussion relating to what other offenses should not 
be included. 

In (iii), "Unlawful political advocacy, but only if the advocacy is 
not  to engEige  imminently  in  violence  under circumstances  in 
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which it is likely that such advocacy wrill imminently incite such 
violence." 

I find an inconsistency between that phrase and the one which 
calls sedition a political offense. Sedition, if it means anything, is to 
urge some kind of activity, not always peaceful, to get rid of a gov- 
ernment in power and to replace it with another kind of govern- 
ment. 

It is usually a violent activity. I would think that qualification of 
(iii), although it renders hard decisions for courts, is better left out 
than put in. There are other kinds of political offenses not men- 
tioned here. 

Violations of espionage laws. The fact that a spy in England— 
gives secrets to the Soviet Union—could not be a basis for extradi- 
tion from the United States. It is axiomatic that espionage is a 
question of giving secrets belonging to one government to another 
not entitled to get them. 

That is a political act. Although we don't care for espionage for a 
country we are not too friendly with. The United States doesn't en- 
force the espionage laws of other countries. There is no occasion for 
the United States to extradite a person for that kind of political 
offense committed eigainst another government. 

There are other offenses which create problems and a court 
should decide them. There are decisions regarding people who 
leave Eastern European countries that have laws forbidding people 
to leave without permission. 

Czechoslovakia has such a law. Its citizens are subject to prosecu- 
tion because of the narrow offense of leaving the country without 
getting permission from the government. 

Originally the Board of Immigration appeals held that was not 
being persecuted for political reasons. Later, it held if someone was 
leaving Czechoslovakia for political reasons, because they didn't 
like the government, it is a political offense. 

So I think that the definition of a political offense is best left to 
the courts on a case-by-case basis because it is impossible to write 
in a statute every kind of situation that would arise. 

Although I could address many other issues here, I am going to 
submit a statement which will develop more fully and perhaps 
more succinctly some of the issues that I have raised. I request per- 
mission to file the additional material with the committee. 

Mr. HUGHES. The record will be left open and you can do that. 
Let me ask you a question on the subject of espionage. Suppose 

the United States and Great Britain decided they wanted to make 
that offense extraditable, how would you handle that? 

Mr. CARUNER. It could be done in a statute, I believe because if 
espionage is regarded by the Congress of the U.S. Government as 
an offense that should be extraditable, that is a political decision. 

Mr. HUGHES. Suppose the act of espionage was just a property 
crime, not directed at the government itself, but just an opportuni- 
ty to make $50,000? Would you make  

Mr. CARLINER. I would not regard that as a political offense. I un- 
derstand from the Wall Street Journal that there is espionage 
going on between various kinds of business in the United States 
who want to know another company's secrets. 
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If a foreign corporation is engaged in espionage involving an 
American corporation to gain information, I don't perceive that as 
a political act. It becomes complies' ed if the foreign business is in a 
country where all the business is ovned by the government. 

Take South Africa, where most of the businesses are owned by 
the government. Espionage would become a political act. I suppose 
that one might make a distinction between what used to be called 
in municipal corporations law, proprietary and governmental activ- 
ities. It becomes muddled, because if you are manufacturing nucle- 
ar energy, which is related to national defense issues, then it could 
become political. 

Mr. HUGHES. Aside from the three areas that you have singled 
out with some recommendations, I assume that you otherwise sup- 
port the legislation? 

Mr. CARUNER. Generally. There is one issue I have touched on in 
my draft testimony having to do with the procedures with regard 
to the arrest on the basis of probable cause. 

As we know, it is standard doctrine in the United States that a 
person should not be arrested except on the basis of probable cause. 
As the statute is drafted, it permits a person to be arrested upon a 
warrant and held in custody for 60 days merely upon the filing of a 
complaint, of an action by the Attorney General, as I recall, which 
doesn't have in it a standard for probable cause. 

We have proposed language which we sunend the bill in order to 
limit the ability of a magistrate to issue a warrant of arrest only 
where probable cause has been established. I assume that is intend- 
ed, and if it is not intended, I would think that most courts would 
write that into the statute. 

Mr. HUGHES. The Constitution requires that  
Mr. CARUNER. And the Constitution requires it. 
Mr. HUGHES. Probable cause. 
Mr. CARUNER. I think it could be read into the statute, I believe, 

but is not explicitly stated. 
Mr. HUGHES. SO other than those particular areas that you have 

expressed concern about, overall you support the thrust  
Mr. CARUNER. Overall we support the thrust of the statute. 

There is a need for more uniform procedures. I think it is better to 
have a centralized person issuing it, but we are most concerned 
with the issue of political offense. 

Mr. HUGHES. And particularly who decides that issue? 
Mr. CARUNER. And particularly who decides it. 
Mr. HUGHES. Mr. Carliner, thank you very much. You have been 

most helpful to the subcommittee. The record will remain open for 
you to submit such additional comments as you would like. 

Thank you very much. 
[The statement follows:] 

STATEMENT OF DAVID CARUNER 

I. The Determination as to whether the foreign state is seeking extradition of a 
person for a political offense should remain in the hands of the judiciary: 

A. The judiciary is competent to render decisions on the political offense question: 
The competence of the judicial branch to render decisions on whether an individu- 

al is being extradited for a political offense is evidenced by similar justiciable deci- 
sions made in deportation proceedings. Under § 243(h) of the Immigration and Na- 
tionality Act of 1952, the Attorney General is authorized to withhold deportation of 
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any alien witliin the United States to any country in which his opinion the alien 
would be subject to persecution on account of race, religion, or political opinion. The 
Immigration and Naturalization Service, of the Department of Justice, through offi- 
cers known as immigration judges, decides this issue through a due process hearing. 
The decision of the immigration judge is subject to review by an administrative 
board within the Department of Justice, known as tic Board of Immigration Ap- 
peals. The Circuit Courts of Appeal, then have jurisdiction to review these decisions 
on the basis of the administrative record. The justiciable decisions rendered in each 
level of the deportation proceeding clearly indicate the competence of the judiciary 
to approach similar issues in extradition proceedings. 

The objection that the term "political offense" is too difficult a concept for the 
courts to work with seems unfounded. Courts continually have to apply general con- 
cepts. The phrase, "of good moral character", for example, is one which courts have 
dealt with in determining who is eligible for citizenship in the United States and 
who is eligible to be a member of the bar. The continually changing definition of 
"good moral character" has not impeded the courts from applying it as a standard 
in a given case. In Jordan v. de George. 341 U.S. 223 (1951) the Supreme Court was 
confronted with the argument that another terra, i.e., "crime involving moral turpi- 
tude", was too vague to support deporting an alien from the UnittS States. The 
term, "political offense" appears even easier to define than the preceeding terms, 
given the standard of reference to activities relating to governmental matters. 

Finally the political question doctrine does not require the courts to abstain from 
deciding the political offense question. In Baker v. Carr, 869 U.S. 186 fl962), Mr. Jus- 
tice Brennan reviewed the common elements of c.^^^^s raising a political question: 

"Prominent on the surface of any case held to involve a political question is found 
a textually demonstrable constitutional commitment of the issue to a lack of judi- 
cially diftcoverable and manageable standards for resolvinj: it: or the impossibility of 
deciding without an initial policy determination of a kind clearly for nonjudicial dis- 
cretion; or the imp)ossibility of a court's undertaking independent resolution without 
expressing lack of the respect due coordinate branches of government; or an unusu- 
al need for unquestioning adherence to a political decision already made: or the po- 
tcritiality of embarrassment from mutifarioux pronouncements by various depart- 
ments on one question." 

The political offense determination, is not marred by the abserjco of judicially 
manageable standards. Furthermore, the line of decisions flowing from Baker v. 
Carr indicate that courts are competent to render decisions on political matters 
where th»- issues are discrete. The Hptermination as to whether the activity in ques- 
tion constitutes offense is certainiy bucli a discrt'te decision. 

B. The independence of the judicial branch maKes it best suited to protect individ- 
ual rights in extradition proceedings: 

The role to date played by the State Department and the Immigration and Natu- 
ralization Service in asylum proceedings suggests that the protection afforded to in- 
dividual liberties by these bodies has been less than adequate. In "The Political Ref- 
ugee in United States Immigration Low and Practice," 3 International Lawyer 205 
(1969) Dr. Alona Evans, an expert un immigration law, concluded that: 

"Where deportation proceedings are instituted againut a refugee who then seeks 
to have deportation withheld by invoking section 243(h), the prospects for relief are 
very limited". . . the conclusion cannot be avoided that the coiitinued rigorous in- 
terpretation of Section 242(h) does not seem to be consonant with the objectives of 
Congress in modifying this section of the law in 1965 nor entirely compatible with 
the broadly humanitarian policies of the United States designed to alleviate the con- 
dition of political oppressed persons which have been followed since the second 
World War" Id. at 263. 

Similarly, with respect to extradition proceedings, Dr. Evans concluded that there 
must be a provision for impartial adjudication of both the charges and defenses in 
order". . . to protect the interests of the fugitive as well as those of the state con- 
cerned . . ."Evans, "Reflections Upon the Political Offense in International Prac- 
tice," 57 Am. J. Int' 1 L. 1, 23 (1965). 

Numerous examples exist of the failure of the State Department to afford ade- 
quate protection to individual liberties in determining political questions. One can 
recall, immediately prior to World War 11, the negative position taken by the U.S. 
government to determine whether to allow German Jews to oome to the United 
States and the subsequent return to Germany of boats filled with Jews who sought 
freedom from Hitler's persecution. 

•The behavior of the State Department with respect to applications for asylum by 
persons from Iran EQSO suggest that courts are better suited to decide the political 
offense question. Under present law, the State Department renders advisory opin- 
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ions to the Immigration Service in determining whether persons are subject to polit- 
ical, religious, or other kinds of persecution. The test in the statute is whether a 
person has a reasonable fear that he would be subject to persecution for these rea- 
sons. 

Until May 1981, the State Department had been holding for almost two years ap- 
plications for asylum by persons from Iran. Many persons who feared execution be- 
cause they had been members of the Shah's government filed applications. The 
State Department held back on deciding these cases because it was attempting to 
solidify its relationship with Iran to secure the release of the hostages. The political 
pressure on the State Department to hold back on these applications suggests that 
the courts, independent from such pressures, are better suited to make such deci- 
sions. Starting in May 1981, the State Department began to render decisions on 
these questions. On September 4th. it turned down a large number of applications 
by Iranian Jews and Armenian Christians. Explaining its decision, the State Depart- 
ment, through the Bureau of Human Rights and Humanitarian Affairs, said that 
the Constitution of Iran provides religious freedom for all persons in Iran with the 
exception of Bahai'is. Anyone who is a Jew could not be granted asylum except for 
those who had difTiculties because of claims they had engaged in activities on behalf 
of Israel and were Zionists. These Jews would have the right to show an individual- 
ized basis for a claim that they would be subject to persecution. 

This abusive treatment has extend also to Armenian Christians. The Armenians, 
who fled to Iran after the Turks massacred so many of them, fear persecution be- 
cause of the Iranian devotion to Islam which threatens their existence as a religious 
minority. Fortunately, the Assistant Secretary of State for Human Rights and Hu- 
manitarian Affairs has now announced that the decision of the State Department 
on the propriety of granting asylum to these groups will be changed. 

The egregious conduct of the State Department is also exemplified by events fol- 
lowing the overthrow of Sukarno in Indonesia. The Indonesians massacred 300,000 
Chinese in the years subsequent to the overthrow. During this period, the Indone- 
sian desk at the State Department did not believe that the Chinese could claim 
racial asylum in the United States and downplayed the entire episode. The obvious, 
but unsubstantiated basis, for the belief of the Indonesian desk was that the United 
States was attempting to establish a friendly relation with the Indonesian govern- 
ment and that the treatment of the Chinese was a secondary consideration. 

Similarly, a number of years ago a white. Episcopalian theologian came to the 
United States from South Africa for graduate studies. He was a vigorous opponent 
of apartheid. After he completed his studies, he decided it was not safe for him to go 
back to South Africa. The deputy commissioner of the Immigration and Naturaliza- 
tion Service took the position that this man could remain in the U.S. as long as he 
wanted to, but that the U.S. Government would not find that he would be subject to 
political persecution in South Africa because of his opposition to apartheid. The fail- 
ure of the State Department to reco^ize political persecution in this case again in- 
dicates the political factors involved in their decision making. 

These events show that the role of the State Department is a political one. The 
job of the Secretary of State, as distinguished from that of a judge, is to play a pri- 
mary role in promoting and conducting foreign policy. The political role mandated 
by the nature of the State Department makes it impossible for the State Depart- 
ment to be given sole discretion in extradition proceedings. Given its responsibility 
to conduct foreign affairs, the State Department will inevitably look to the interests 
of the United States in international relations rather than to individual rights of 
the persons whose extradition is being sought. The persons at the State Department 
who act on these questions, usually rely upon country desk officers as their source 
of information. These desk officers tend to regard the country as their client which 
makes their decisions biased. The independence of the judicial branch, makes it 
better suited to safeguard individual rights in extradition proceeding. 

The right to a judicial determination of the political offense question is also guar- 
anteed by the American Declaration of the Rights and Duties of Man. Article XVIII 
provides: 

"Every person may resort to the courts to ensure resjject for his legal rights. 
There should likewise be available to him a simple brief procedure whereby the 
courts will protect him from acts of authority that to his prejudice, violate any fun- 
damental constitutional rights." 

C. The unpopularity of two recent decisions in the long history of the courts in 
determining extradition cases does not justify removing the political offense deter- 
mination from the judiciary: 

The State Department and Department of Justice iustify the change in the long 
established role of the courts in determining the political ofTense on the "wrong 
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results of two recent cases. In the Peter McMullen case, no. 3-78-1094 M.T. 
(N.D.Cal., filed May 11, 1979), McMullen, a member of the Irish Republican army 
had been charged with the bombing of a British army installation in England. In 
the Desmond Mackin case, no. 80 Cr. Misc., (S.D.N.Y., filed Aug. 13, 1981), Mackin 
was charged with attempting to murder a British soldier dressed in civilian clothes. 
The courts in both these cases, to the dismay of the executive branch, denied extra- 
dition on the grounds that the offenses charged were "political offenses". In addi- 
tion, the cases of Abu Eain, Eain v. Wilkes, 641 F.2d 504 (7th Cir. 1981), is cited as a 
"near miss" Abu E^in was charged with the bombing of several children in an Is- 
raeli resort town. The court, however, was tenuously able to distinguish Mackin and 
McMullen and held the political offense exception inapplicable. 

The history of the determination of this issue is not in these three cases. The 
courts of every country in which the courts decide the extradition question have 
been assigned the determination of the political offense question ever since its inclu- 
sion in extradition treaties and laws. 

The political offense exception originated in Belgium and France in the 1930's. 
Liberal statesmen devised the exception as a means to protect revolutionaries like 
Kossuth, Massini, and Garibaldi from being subject to extradition to reactionary re- 
gimes. Since its inception, the courts for the most part have been defining the 
nature of the political offense—including the courts of Argentina, Chile, Palestine 
(before it was Israel), England, and Australia. 

Moreover, in interpreting the political offense clause, these courts have almost 
always held that people who commit murder as a political act are not automatically 
immunized from extradition because the person they seek to murder has been an 
ambassador or political figure. The adoption of American courts of the "political mo- 
tives in-an-uprising" test, In re Ezetg, 62 Fed.972 (N.D. Cal. 1894) requires the exist- 
ence of an uprising before murder will be considered a political offense. 

The important role of the courts in protecting individual liberties in extradition 
proceedings cannot be taken away simply because the government is uncomfortable 
with two decisions. Individual liberties should not be jeopardized because of expedi- 
ency or potential embarrassment. The traditional stance of the court to protect indi- 
vidual liberties in spite of political pressure, in contrast with the tendency of the 
State Department to subordinate these concerns to political factors, mandates that 
these decisions remain in the judiciary's hands. 

D. American concepts of liberty and due process require an open hearing before a 
court: 

To require a hearing before a court on the political offense question is consistent 
with the provisions of the bill for a hearing on probable cause, and on whether the 
person committed the crime. Moreover, the importance of the political offense deci- 
sion in extradition proceeding provides the least justification for the United States 
to deprive the individual of a hearing on this issue. 

The nature of political liberty is the essence of our history as a country. To have 
this issue decided in the confines of an office in the State Department without 
having an open hearing in a court intimates that there is something wrong about 
an open hearing on this question or something incompetent about the role of the 
judge in these types of proceedings. This intimation clearly contradicts the tradition- 
al and respected role of the courts in protecting political liberties. No reason exists 
why the decision should be made by a court in an open session. The proposed closed 
door procedure is reminiscent of the Spanish Inquisition and star chamber courts in 
England which were scorned by the framers of the Constitution. The suggestion that 
the United States might be embarrassed in its foreign relations with a country if 
these decisions were made publicly is not adequate justification for imperiling an 
individual's rights. Similarly, the argument that a judicial decision not to allow a 
terrorist to be extradited would encourage violence in those countries is an inad- 
equate justification. Little support exists for the proposition that preventing extradi- 
tion encourages violence. ISven so, the United States has a more important role in 
maintaining the integrity of its procedures. 

E. The Etetermination of Political Motive for Extradition should be placed in the 
hemds of the judiciary, or at a minimum, be subject to judicied review: 

Under § 3194(eXlXA) of the proposed bill: 
"Any issue as to whether the foreign state is seeking extradition of a person for 

the purpose of prosecuting or punishing the person because of such person s political 
opinions, race, religion, or nationality shall be determined by the Secretary of State 
in the discretion of the Secretary of State." 

This very issue is currently being determined in asylum cases by officials within 
the Immigration and Naturalization Service. Persons coming to the United States, 
whether ballerinas from the Soviet Union who receive instant asylum or persons 
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from Haiti, who are generally denied asylum, all apply for asylum before a subordi- 
nate of a district director of the Immigration and Naturalization Service. That offi- 
cer, who is not particularly qualified in foreign affairs, renders a decision largely 
based on advisory opinions from the State Department. If the officer rejects the ap- 
plication, the applicant can renew the application before an immigration judge in 
immigration proceedings. The immigration judge, through an open due process 
hearing, renders a decision. This decision is subject to review by the Board of Immi- 
gration Appeals. If the applicant doesn't care for that decision, he has the right of 
review in the U.S. Circuit Courts of Appeal or a right of review in a habeas corpus 
proceeding before a U.S. district court. 

If the Statute is enacted as proposed, there would be an inexplicable and unjusti- 
fiable difference between the procedures for asylum and those involving extradition. 
To reconcile the provisions requires that the initial decision be made by the judici- 
ary or if made by the Secretary of State, at least be subject to judicial review. To 
leave such a decision up to the unbridled discretion of the Secretary of State, again 
opens the door to the abuse suggested above. 

F. The Determination of whether humanitarian considerations would be incom- 
patible with extradition should be made by the judiciary or subject to judicial 
review: 

Under § 3194(eXlXB) of the proposed bill: 
"Any issue as to whether the extradition of a person to a foreign state would be 

incompatible with humanitarian considerations shall be determined by the Secre- 
tanr of State in the discretion of the Secretary of State." 

The traditional approach of the American courts to questions of humanitarian 
considerations in extradition proceedings has been to follow the rule of non-inquiry. 
Mr. Justice Holmes expressed the rule in 1910: 

"We are bound by the existence of an extradition treaty to assume that the trial 
will be fair," Gluckman v. Henkel, 221 U.S. 508 (1910). 

The application of this rule, however, may be on the decline. In Nicosia v. Wall, 
422 F. 2d 1005, 1006 (5th Cir. 1971), the court stated: "the United States intends to 
. . . deny extradition in those cases in which it is demonstrated that a fugitive's life 
or freedom would be threatened on account of his political opinion," Similary, in In 
re Mylonas, 187 F. Supp. 716 (N.D. Ala. 1960) the court denied extradition for embez- 
zlement because the conviction in abstentia in Greece may have been unjustly influ- 
enced by hostile attitudes engendered by the recent civil war. 

The competence of the courts to consider this question is evidenced by their abili- 
ty to suspend sentences, parole, and probation based on humanitarian consider- 
ations. The danger of leaving this determination solely to the Secretary of State 
once again threatens an individual's liberty. These decisions should be made by the 
judiciary at the first instance, or at a minimum be subject to judicial review. 

II. The definition of a political offense is best left to the courts to decide on a case- 
by-case basis: 

The guidelines provided in § 3194(eXlXBX2) of the proposed bill as to what consti- 
tutes a political offense are both under inclusive and over inclusive, thus indicating 
that the definition should be left to the courts to decide on a case-by-case basis. 

Section 3194(eXlXBX2XAXiii) defines as a political offense "unlawful political advo- 
cacy but only if the advocacy will imminently incite such violence." 'This definition 
is inconsistent with the inclusion of sedition as a political offense under 
§ 3194(eXlXBX2XAXi). Sedition, if it means anything, is to urge some kind of activity, 
not always peaceful, to get rid of a government in power and to replace it with an- 
other kind of government. That qualification of (iii), although it renders hard deci- 
sions for courts, is better left out than put in. 

Left out from the proposed definitions of political offenses is espionage. Espionage 
is essentially a political act. Although the United States does not care for espionage 
on behalf of a country we are not too friendly with, it does not enforce the espionage 
laws of other countries. Thus, there is no occasion on which the United States would 
extradite an individual for espionage committed against another country. 

Another situation left uncovered by the proposed definitions is illegal emigration 
from Extern European countries. Under Czechoslovakian law, an individual is sub- 
ject to prosecution for leaving the country without governmental permission. Origi- 
nally, tne Board of Immigration Appeals held that such prosecution was not perse- 
cution for political reasons. Later it held that if someone was leaving the country 
because they did not like the government, the prosecution was political. The impos- 
sibility of writing in every type of situation that might arise makes it necessary for 
the courts to be able to determine what constitutes a political offense on a case-by- 
case basis. 
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m. A determination of probable cause is required before the issuance of an arrest 

warrant: 
The proposed procedure for issuing an arrest warrant requires the judge to issue a 

warrant simply upon the filing of the complaint by the Attorney General. This pro- 
cedure, which is duplicated in the Senate version of the bill (§ 1639), infringes upon 
the fourth amendment rights of the arrestee by failing to provide for a determina- 
tion of probable cause by a neutral and detached magistrate prior to the issuance of 
the warrant. 

The fourth amendment, in relevant part, states that "That rights of the people to 
be secure, in their persons, houses, papers, emd effects, against unreasonable search- 
es and seizures, shall not be violated, and no warrants shall issue, but upon probable 
cause . . ." (emphasis added). In order to secure this freedom from unreasonable 
searches, the Supreme Court has required that the determination of probable cause 
be made by a "neutral and detached magistrate" instead of by the officer seeking 
the warrant Johnson v. United States, 333 U.S. 10, 14. The Supreme Court recog- 
nized that valid determinations of probable cause would probably not be made by 
the officer seeking the warrant due to the "often competitive enterprise of ferreting 
out crime." Id. Thus, only by allowing the neutral and detached magistrate to draw 
the inference of probable cause from the complaint before him would the right guar- 
anteed by the fourth amendment be secure. 

By omitting the role of the judiciary in determining probable cause in extradition 
proceedings, the guarantees of the fourth amendment are once again jeopardized. 
The Executive branch in seeking extraditions, is subject to pressures similar to 
those of an ordinary officer engaged in ferreting out crime. Threats of economic re- 
taliation, competition, or other threats to the harmonious conduct of foreign affairs 
may lie behind the decision of the State Department to initiate extradition proceed- 
ings. The potential impact of the current proposal should not be underestimated. 
While the protection afforded by the fourth amendment extends to aliens in the 
United States, U.S. citizens are also subject to extradition. Such extradition proceed- 
ings could be brought against U.S. citizens who have committed crimes abroad as 
well as those who have conspired in the United States to violate foreign laws. Fur- 
thermore, the procedure allows the arrestee to be held for up to sixty days upon no 
more than a statement of the essential factual allegations of the conduct constitut- 
ing the alleged offense. These factors magnify the threat to civil liberties inherent 
in the present procedure. 

In order to rectify the deficiency in the current procedure, the following amend- 
ment is proposed. 

"§ 3192(d). If it appears from the complaint, or from the evidence or documents 
filed with the complaint, that there is probable cause to believe that an offense has 
been committed and that the person sought has committed it, the court shall issue a 
warrant for the arrest of the person sought, or, if the Attorney General so requests, 
a summons to such person to appear at an extradition hearing under this chapter." 

This amendment essentially incorporates the procedure adopted in the Federal 
Rules of Criminal Procedure, deviating only to accommodate the diiTerent materials 
submitted with the complaint in extradition proceedings. Only by providing for a 
judicial determination of probable cause will the guarantees of the fourth amend- 
ment be secure, guarantees which are no less applicable in extradition proceedings 
than in ordinary criminal cases. 

The proposed procedure for issuing an arrest warrant also violates the American 
Declaration of the Rights and Duties of Man. Article XXV(3), in relevant part, pro- 
vides: 

"Every individual who has been deprived of his liberty has the right to the legal- 
ity of his detention ascertained without delay, by a court, and the rights to be tried 
without delay or, otherwise to be released. . ." 

Mr. HUGHES. Our next witness is Prof. Richard Falk. Professor 
Falk is the Milbank professor of international law and practice at 
Princeton University and has had a long and distinguished career 
in the field of international law. 

Professor Falk has written numerous articles, treatises, and 
books on international law. 

Professor, we have received a copy of your written statement, 
and without objection, it will be made a part of the hearing record. 

Please proceed as you see fit. 
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TESTIMONY OF RICHARD FALK, MILBANK PROFESSOR OF 
INTERNATIONAL LAW AND PRACTICE, PRINCETON UNIVERSITY 
Mr. FAIJ{. Thank you very much, Mr. Chairman. I must apolo- 

gize for the fact that you don't have my written statement, but I 
will try to be as brief as possible. 

Mr. HUGHES. I was very optimistic about that. 
Mr. FALK. I am very grateful for this opportunity to present my 

views here today, and I do so not only in my capacity as someone 
who has long been interested in the international law of human 
rights in general, and recently published a book entitled "Human 
Rights in State Sovereignty," but also as someone affiliated with 
the National Committee To Oppose the United States-Philippines 
Extradition Treaty, which is presently pending. 

Let me begin by putting this whole set of hearings on the pro- 
posed extradition legislation in a broader context. I would contend 
that H.R. 5227 is a great improvement over what the executive 
branch would like to do with this subject matter, and that it is 
clearly superior to the Senate version, but I still feel that it falls 
rather seriously short of the requirements needed to satisfy inter- 
ests of constitutional due process and to offer the realistic protec- 
tion of the rights of those who claim they are being accused of po- 
litical offenses. 

And I think that this can best be seen in the context of under- 
standing that the whole notion of extradition treaties presupposes 
that one is dealing with foreign governments that administer the 
law in a generally fair and reasonable manner and that, indeed, ex- 

, tradition is inappropriate, in my judgment, altogether, in relation 
' to a government that represses its nonviolent political opposition. 

And in that context, one has to view with a certain alarm the 
negotiations of treaties such as the pending United States-Philip- 
pines extradition treaty, because here we have a situation where a 
foreign government has consistently manipulated its domestic law 
to create—to fabricate criminal charges against its political en- 
emies, charges of involvement with terrorism. Since the showing of 
probable cause in our own courts is quite formalistic, it is nearly 
impossible to establish a claim of political offense exception under 
these circumstances. Furthermore the absence of an independent 
judiciary in an authoritarian political system such as exists in the 
Philippines makes it unreasonable to rely on the prospect than an 
accuseid political opponent will receive a fair trial. 

In other words, it is inappropriate as a matter of constitutional 
and human rights policy to establish an extradition relationship 
with a government that can't be expected to uphold the right of 
the accused, as well as being inconsistent with our own veilues and 
traditions. 

Now, I believe that in light of that inappropriateness, the courts 
and the Congress have to try to act in a manner that takes actual 
account of the basic rights of those who are accused of crime by a 
foreign government against whom they are acting as a participant 
in an opposition movement. 

The recent Abu Eain case, which has been invoked for many pur- 
poses, seems to me to suggest that even in relation to a government 
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with a certain degree of strong constitutional tradition, that of 
Israel, the basic problems of the sort I have in mind can arise. 

In that case, the evidence of probable cause rested, in my judg- 
ment, on a dubious foundation, and yet the American court consid- 
ering Israel's extradition request saw fit not to allow that dubious 
foundation to be eroded. The evidence available to Abu Eain 
strongly suggested that he was not present at the scene of the al- 
leged terrorist incident of which he was accused of carrying out 
and that he was the victim of a coerced confession by an accom- 
plice who didn't entirely understand the meaning of his own testi- 
mony. It was in Hebrew, he didn't speak Hebrew, and he later re- 
canted that confession under rather convincing circumstances. 

Subsequent to Abu Eain's return to Israel, there is also some in- 
dication that his rights had been abused, that he has not been 
fairly treated by the Israeli courts, and therefore, and that the ex- 
tradition framework as it is supposed to operate—and I think as 
this American court assumed it would operate—was not adequate 
for the protection of minimal rights to avoid prosecution for his po- 
litical affiliation and activities. I would suggest that the same thing 
would be quite likely to happen in the event that H.R. 5227's con- 
ception of judicial determination is upheld and becomes U.S. law— 
that it will certainly not be able to protect potential opponents, 
even nonviolent opponents of a government such as the Marcos 
government in the Philippines. 

And therefore, one needs, it seems to me, to empower the courts 
to some degree to examine the probable-cause contentions and also 
to make some assessment of whether a fair trial is possible for the 
person who is to be extradited. 

I think that it is also worth taking very careful note of the fact 
that entrusting discretion in these circumstances to the Secretary 
of State could be virtually tantamount to making the rights of indi- 
viduals an incident of foreign policy. 

Such a procedure doesn't even protect the United States against 
foreign policy embarrassment. In fact, it could have the opposite 
tendency. It tends to reinforce a more general foreign policy that 
the United States has been pursuing recently, which is to help re- 
pressive regimes who are allied to us to stabilize their political en- 
vironment in relation to their opponents. 

Extradition enables governments to reach out into our territory 
and put forward charges of alleged complicity in terrorism or non- 
excludable activities as the basis for extending their repressive 
reach extraterritorially. There are strong indications, that, for ex- 
ample, the Philippines Government has already prepared the 
papers to extradite figures such as Aquino, who is presently here in 
the United States, is a democratic opponent of President Marcos, 
and who, in every reasonable sense of the term, should be consid- 
ered, it seems to me, fully entitled to the protection of our society 
and not subject to any kind of extradition claim formalized in 
terms of criminal charges. 

It is not at all clear what his status would be even under the pre- 
ferred H.R. 5227 framework should the Philippines Government 
prepare a sophisticated allegation of probable cause. 

Now let me try to say just a few more things of a general charac- 
ter before making a few specific suggestions. I think in the back- 
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ground of this whole inquiry is the historic effort to overcome the 
process that was characteristic of monarchies and predemocratic 
governments to exchange political refugees as a matter of State 
policy. 

The whole idea, the whole historic idea of extradition, was to re- 
strain that discretion of the State, the discretion of the executive, 
by making it subject to legally ascertainable standards which, in 
effect, means to judicial determination. 

In the Mackin appellate decision, there is very good language, I 
think, that is taken from the 1852 decision of In re Kane that is 
even more applicable today than at the time it was enunciated, and 
I quote: 

"Extradition without an unbiased hearing before an independent 
judiciary is highly dangerous to liberty and ought never to be al- 
lowed." 

The Mackin decision goes on to say that this unbiased hearing 
before an independent judiciary is particularly necessary in cases 
where the political-offense exception is at issue. 

Of course, it is conceivable that that political-offense exception 
will be granted in a manner that the executive branch disapproves. 
Indeed, the whole idea of judicial protection is to create that poten- 
tial dissatisfaction by the executive branch because one wants to 
administer claims on the basis of standards that are not subject to 
the vagaries of foreign policy. 

And, therefore, the price of protecting human rights and consti- 
tutional rights in any context is always the risk of a certain 
amount of tension between the judiciary and executive. 

But to lack faith in the overall commitment to judicial process in 
this kind of setting is tantamount to lacking faith in democracy 
itself, because what we are really doing is no more th£m trying to 
protect realistically the rights of individuals who are engaged in 
political activity of a sort that underlies the history of many consti- 
tutional societies, including our own. 

Struggles for new governing processes are a sacred part of the 
sovereign rights of every country, and I believe that it is a grave 
denial of our own best traditions to impair that right to any 
degree, and I feel that that right has been impaired to a significant 
degree by the recent tendency of extradition treaties to vest in our 
executive branch the power to determine the occasions on which 
the political-offense exception will be allowed. 

It is, of course, a tendency that is reinforced by many of the gov- 
ernments which are negotiating these extradition treaties with, be- 
cause they have themselves centralized all their authority in the 
executive branch and regard entrusting such matters to judicial in- 
stitutions as an inconvenience and a conceivable burden on their 
policy. 

But for us to go along with that kind of centralization of execu- 
tive authority taking place overseas seems very unfortunate to me. 

Furthermore, I think one has to look to the failure of the execu- 
tive branch in other areas to uphold individual rights when they 
conflict with foreign policy expediency. 

The application of the neutrality laws is one spectacular in- 
stance, where at the very time that we are providing military 
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training for anti-Sandanista exiles, we are trying to enforce rigor- 
ously the neutrality laws against Haitian exiles. 

And, of course, the same double standards are relied upon with 
respect to grants of eisylum and immigration and naturalization 
discretion. In other words, there is a clear political climate present 
in this country that suggests that it would be extraordinarily 
naive, if not cynical, to entrust the political offense exception to 
the executive branch; that it has not recently demonstrated, as one 
might otherwise argue, that it has sensitivity to the fair applica- 
tion of law when it comes to issues of this sort. 

And therefore, I think it is exceedingly important that that part 
to the extent that H.R. 5227 reinforces the minimum conception of 
the judicial role that it be enacted and become law and to the 
extent possible, reshape our treaty practice. 

Now, it must be faced that there is a legal problem posed by the 
inconsistency between recent treaties and this proposed legislation. 
And since both congressional legislation and treaties enjoy the 
status under the Constitution of being the supreme law of the land, 
there is a question as to the extent to which this legislation could 
really constrain the executive branch in negotiating future extradi- 
tion treaties. 

And if they were unconstrained, considerable confusions would 
result as to the content of prevailing internal law. 

Mr. HUGHES. Let me just interrupt you, if I may, because you 
have touched on this point about three times. Let me see if I under- 
stand what you are suggesting. 

You have made some arguments today that might be compelling 
to individuals in the Congress to reject a treaty. You have made 
some arguments that might compel the administration to not nego- 
tiate a treaty, but you are not suggesting that we try to rewrite the 
Constitution and to have this committee undercut, in effect, what 
is a negotiated treaty? Frankly, the judiciary cannot be put in a 
position to rewrite a treaty obligation. 

Mr. FALK. NO, Mr. Chairman, I am not suggesting that. What I 
am suggesting is that in view of these kinds of treaties with these 
kinds of governments, the statutory protection should be more sen- 
sitive to a situation in which the characteristic protection for an 
accused is being further eroded. 

So what I am really saying is that these sorts of treaties being 
negotiated suggest the need to encourage courts a greater scope for 
inquiry than had been thought necessary in the past  

Mr. HUGHES. But the difficulty with that argument is that the 
Constitution grants to the President and to the Senate the treaty- 
making responsibilities of the country, and if, in fact, you delegate 
it to the judicial branch of the Government, the authority to under- 
cut what they knowingly and purposely have done, then it seems to 
me that you are treading on a balance and a separation of powers 
that is essential. 

You have cited the Philippine treaty, which has generated a 
great deal of controversy, and the administration is pursuing the 
treaty obligations and that is going to be debated on the basis of 
facts that exist in that country. Now, I don't think that we can 
write this statute that would in essence in any way undercut what 
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the administration and the Senate concurring in extradition treaty 
obligations knowingly and purposely have set as a national policy. 

We can set some standards that will insure that in every in- 
stance treaties that perhaps might be negotiated with countries 
that are not as sensitive to human rights to other countries, we can 
write the statute so that rights are protected, but you know, I 
think that—maybe I misunderstood you  

Mr. FAUC. I may have not been clear. I chose the Abu Eain case 
in part because Israel is a country which is usually thought to have 
a reasonably high level of constitutional order, yet even in such a 
context, with the present kind of statutory framework, the extra- 
dited individual was not provided with the minimum protection re- 
quired to test fairly whether a proper basis for extradition existed. 

It has nothing to do, in my judgment, with challenging the ex- 
ecutive treatymaking power. What it has to do with is saying, 
given the way the world is constituted, and given the kinds of 
rights we are trying to protect, what is the appropriate statutory 
form in which to implement that protection? 

And I am saying that if one adopts too formalistic an attitude 
toward probable cause or toward the inability to assure a fair trial 
once the individual returns to his country, then the political of- 
fense exception can be undermined even if the courts retain their 
authority over it. 

Mr. HUGHES. SO you are talking about basically the rule of non- 
inquiry, among other things. 

Mr. FALK. Yes. 
Mr. HUGHES. How would you propose that we change the law to 

give the courts the authority to go beyond the allegation, often 
very sophisticated, of probable cause, so a court could make that 
type of a decision? How would we do that? 

Mr. FALK. I have given some thought to that, and I believe, Mr. 
Chairman, that the best way to do it would be to say that normally 
one presumes the validity of the probable cause presentation and 
the adequacy of the legal system in the foreign society. The person 
whose extradition is sought would have the burden of showing ex- 
ceptional circumstances to undermine that presumption. 

In other words, it would not require a court routinely to make 
these kinds of underassessments, but it would allow judicial notice 
to be taken of special circumstances that exist in foreign societies. 

I think we would have little difficulty realizing why we wouldn't 
want to return a leader of Solidarity to Poland if we had an extra- 
dition treaty at this time and our attitude would not shift even if 
such a person was charged with participating in activities that en- 
danger the commission of violent acts within Poland at this time. 

Mr. HUGHES. Let me just, if I may, play the role of the devil's 
advocate. If, in fact, on a government-to-government basis, we have 
negotiated an extradition treaty, then I think it is fair to assume 
that we have determined that we expect the sovereignty and the 
word of that nation. 

Now, if, in fact, we were to reject an offer of probable cause on 
the part of a nation with whom we have a treaty, aren't we under- 
cutting really our treaty obligations? 

Mr. FALK. I don't believe so, because I think the treaty obligation 
incorporates this political-offense exception. All I am suggesting is 



how do you make that realistic and effective under the conditions 
that exist? 

I am not suggesting that if there is a genuine showing of prob- 
able cause that it shouldn't be honored. I am mainly pointing out 
that a sophisticated government can easily frame a showing of 
probable cause, as was done in the Abu Eain case, if it wishes to be 
unscrupulous about circumventing the political exception. 

Mr. HUGHES. Isn't the answer for the executive branch of the 
Government, then, is to go back and renegotiate or abrogate the 
treaty or to take whatever steps are essential, because inherent in 
any treaty obligation is an extension of good will and respect for a 
sovereign? 

K, in fact, we were to begin questioning for political or other rea- 
sons the words of the sovereign, then it seems to me we have to do 
that through the constitutional channel. 

Mr. FALK. Isn't that what we in essence do every time we apply 
the political-offense exception? Because presumably the foreign sov- 
ereign would have to be pretty naive if it didn't formulate its 
charges against a foreign national, a national living abroad, in 
such a way as to avoid the literal language of the political-offense 
exception. 

Given the types of governments with whom we are negotiating 
extradition treaties, it becomes important to extend the judicial in- 
quiry into the context of the alleged offense to include its procedur- 
al surrounding as well as its substantive character. 

And I believe that if this isn't done, the effect will undermine 
the whole fundamental intention of extradition as a means of es- 
tablishing a balance between cooperative international law enforce- 
ment and the protection of individual human rights. 

This concern would be much less intense if I didn't feel that the 
recent judicial practice of foreign governments reveals abuses of 
the extradition approach that have been more or less acquiesced in 
by our own executive branch. 

Let me try to bring these remarks to a close by sajdng that it 
seems to me that the present political climate makes these issues 
very sensitive and important. TTie widespread anxiety about terror- 
ism and hijacking among the public is allowing a preigmatically ori- 
ented executive branch, which has been pragmatically oriented 
long before the present administration took office. In this respect, 
my remarks are not directed primarily toward the present occu- 
pants of the White House. I think bipartisan issues are before this 
subcommittee. Under these very pragmatic pressures of dealing 
with genuine anxieties with terrorism, I believe that serious ero- 
sions of some of the proudest traditions of American society are 
being threatened. Congress can play a very important role in draw- 
ing a distinction, which I think is the essence of what your legisla- 
tion tries to do, between legitimate protection of political figures 
and legitimate cooperation with foreign governments in the sup- 
pression of terrorism, while continuing to protect those who engage 
in political opposition to the government of their own country. 

"The only other specific comment that I would make refers to the 
effort by the subcommittee in trying to specify affirmatively in the 
legislation what constitutes the nature of political offenses. 
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I think that this is, on bsilance, not a constructive contribution. I 
understand its motivation to be an effort to standardize the appli- 
cation of law by the judiciary and as an effort to reassure the 
American people that we are not in some sense creating a vague 
open-sesame condition by offering a political-offense exception to 
an extradition request. 

What I think happens as a consequence of this kind of formula- 
tion is that a foreign government can frame its charges against its 
overseas political enemies in such a way as to connect with the lan- 
guage of the statute. This enumeration of extraditable offenses will 
encourage formalistic treatments of the questions of the political 
offense issue. I would prefer to entrust a court with greater lati- 
tude and assume that it would be sensitive to the overall situation 
at stake. The circumstances vary so greatly from country to coun- 
try, that courts require broad discretion to assess whether a politi- 
cal offense has been charged and that, therefore, the extradition re- 
quest should be deemed in conformity with treaty obligations. 

In other words, I do not have problems with legislative guidelines 
for the judiciary that deny political offense status to a list of enu- 
merated activities covered by other treaties, for example, coopera- 
tion re hijackers. It is the attempt to supplement these positive 
guidelines that interferes with allowing courts to play their proper 
part effectively. 

Let me stop there. 
Mr. HUGHES. I gather from what you have said that by eliminat- 

ing the positive criteria set forth in the legislation, you essentially 
agree that the approach taken is far preferable to that advanced by 
the administration and inherent in the Senate bill? 

Mr. FALK. Oh, definitely. I think there is no comparison in that 
sense. 

Mr. HUGHES. I want to tell you I have some concerns myself 
about the delineation of the specific items that are covered as polit- 
ical offenses, some for the reasons you have advanced and some for 
other reasons. 

I appreciate your testimony. It has been most helpful. You have 
helped us put it all in a broader context, and we are indebted to 
you for that. It is a highly sensitive issue. It is probably going to be 
one of the more important issues that this subcommittee will take 
up. 

I won't say it will be the most controversial, because if we do 
anything on handgun abuse, that will rate No. 1. But it certainly is 
one of the most sensitive issues and you have made a very positive 
contribution. 

The record will remadn open for 5 days. You may submit a 
formal statement and any other remarks that you want to make 
bearing on these issues. 

Mr. FALK. Thank you, Mr. Hughes. 
Mr. HUGHES. Thank you, Mr. Falk. 
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TESTIMONY OF WADE HENDERSON, LEGISLATIVE COUNSEL, 
WASHINGTON OFFICE, AMERICAN CIVIL LIBERTIES UNION 

Mr. HUGHES. Our next witness is Wade Henderson. Mr. Hender- 
son appears before us today £i8 legislative counsel representing the 
American Civil Liberties Union. 

The ACLU is a membership organization that has long been 
active in articulating constitutional issues in congressional testimo- 
ny. 

Mr. Henderson, we have received a copy of your written states 
ment and, without objection, it will be made a part of the record. 

Please proceed as you see fit. 
Mr. HENDERSON. Thank you, Mr. Chairman. I am pleased to 

appear before you to offer the comments of the American Civil Lib- 
erties Union on H.R. 5227, the Extradition Reform Act of 1981. 

Congressional effort to revise Federal criminal laws will be 
worth while only so long as it achieves a balance between the com- 
plementary public interests in individual rights and crime control. 

In that regard, we have reviewed the pending extradition bills in 
both the House and Senate. S. 1639 and S. 1940, the extradition leg- 
islation introduced in the Senate, pose grave threats to constitu- 
tional rights, £ind we strongly oppose these bills. 

On the other hand, H.R. 5227 strikes a more acceptable balance 
among the interests to be served in reform of our extradition laws. 

The Senate bills are problematic for several fundamental rea- 
sons. S. 1639 and S. 1940 would make major adjustments in current 
law in a manner substantially at odds with principles of due proc- 
ess of law. 

These changes would result in the elimination of protections of 
individual rights which have evolved through over a century of ju- 
dicial interpretation, executive treaty commitments and Senate 
ratification. 

In their place, S. 1639 and S. 1940 would establish an extradition 
process undoubtedly subject to political manipulation. 

While several elements of the Senate bills are troubling, perhaps 
their most serious flaw can be found in those provisions which 
would strip the Federal courts of jurisdiction to review individual 
claims that extradition should be denied on the grounds that the 
offense charged is one of a political character. 

These provisions are a radical change in current law; they repre- 
sent an unwarranted shift in Government authority to the exclu- 
sive control of the executive and, thereby, pose an inherent danger 
to civil liberties. 

The ACLU opposes the extradition of any person within the 
United States to a foreign country, without first affording that 
person a judicial determination in this country of the issues in- 
volved in the extradition. 

The ACLU is particularly opposed to any extradition policy 
which would permit extradition of persons, to any country, who are 
charged with conduct that is the exercise of a civil liberty, such as 
freedom of speech or assembly, or the expression of political opposi- 
tion to a foreign government. 

The ACLU also opposes extradition of persons which would 
result in trials in foreign countries which do not afford rights of 
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due process, sufficient to assure a fundamentally fair hearing, or 
for which the penalty of death may be imposed. 

These principles are the bedrock of an extradition policy which is 
responsive to the demands of crime control as well as diplomacy, 
but which is mindful of critical concerns for individual liberties, 
due process and human rights. 

H.R. 5227 is only partially attuned to these concerns; however in 
fairness to the bill, current law provides even less protection. 

Although the bill would codify much of current law by preserv- 
ing the jurisdiction of the Federal courts to make decisions about 
political offenses and would make additional reforms such as the 
enumeration of the offenses to be excluded from consideration, 
H.R. 5227 would nonetheless leave several critical gaps in our ex- 
tradition policy which could be appropriately addressed in the 
spirit of genuine law reform. 

An analysis from our prepared statement serves to illuminate 
the civil liberties and due process problems which are left unre- 
solved. 

Section 3194 of H.R. 5227 establishes the basis of the extradition 
hearing and court order. As noted, we support H.R. 5227's reten- 
tion of court jurisdiction in this sensitive area of our criminal law. 

The exclusion of the Federal courts, as is proposed under the 
Senate bills, is a direct assault on the constitutional protections of 
American citizens and foreign nationals alike. Because the United 
States is one of a minority of governments that surrender its own 
citizens to face trial for alleged crimes committed abroad, adequate 
judicial protection of first amendment and other fundamental con- 
stitutional rights must be preserved. 

Provisions which purport to transfer such protection into the ex- 
clusive jurisdiction of the executive, where it will be subject to the 
often volatile political arena of international diplomacy, should be 
rejected. 

It is in this regard that H.R. 5227 poses certain problems. Sec- 
tions 3194(eXl) (a) and (b) would vest the Secretary of State with 
exclusive authority to review claims of the violation of freedoms of 
speech, assembly and religion, due process and equal protection of 
law and other human rights. 

These provisions give rise to significant concerns. First, given the 
applicability of bilateral extradition provisions to citizens and for- 
eign nationals alike, should the courts be barred from reviewing 
constitutional questions regarding the sufficiency of first amend- 
ment, due process and equal protection standards to be provided in 
a foreign trial? 

The fact that a "rule of noninquiry" is currently embodied in 
American law on extradition, is itself no justification for a codifica- 
tion of the principle under exclusive jurisdiction of the Secretary of 
State. 

Second, what standards will govern the discretion exercised by 
either the courts or the Secretary in determining when constitu- 
tional or humanitarian concerns require the denial of extradition? 

Surely, as in the case of defenses to extradition, the Congress 
should resolve ambiguity and inconsistent application of standards 
through an explicit statement of legislative intent. 
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The ACLU recognizes that the exigencies of diplomatic relations 
can sometimes require consideration of factors unrelated to civil 
liberties in weighing extradition requests. 

But that does not mean that basic liberties can be overridden by 
diplomatic considerations. The exigencies of diplomacy render 
claims that constitutional rights have been violated particularly 
unsuitable to discretionary review by the executive branch; con- 
flicting interests would undoubtedly result in an inconsistent and 
unfair application of standards. 

The integrity of constitutional standards would be difficult, if not 
impossible to preserve under such a system. 

The development of appropriate standards for determining 
whether a foreign State is seeking extradition for the purpose of 
prosecuting a person because of that person's political opinions, 
race, religion, or nationality, requires careful consideration. 

The review of State Department or other official reports on 
human rights conditions and the state of the judiciary of any coun- 
try seeking extradition would seem a minimal requirement for the 
development of workable standards. 

Such reports could be drawn from a variety of recognized 
sources, and in the statement we list several that we believe would 
be appropriate. Whether the resolution of these questions be placed 
in either the courts or the Secretary, some enumeration of factors 
to be considered should be required. 

We note with favor H.R. 5227's effort to resolve the anomaly of 
the political crimes exception under present law. Merely because 
the offense charged was committed with political motive in the 
course of an uprising should be no basis alone for the denial of ex- 
tradition. 

The enumeration of the offense excluded from the definition of a 
political offense and the listing of so-called pure political crimes, 
may be helpful in objectifying the court's decision. 

However, some assessment of the requesting State's capacity for 
justice, pursuant to concerns for due process, should govern the de- 
termination of any final order. 

There are additional provisions in H.R. 5227 which codify cur- 
rent law curtailment of the rights of American citizens. These 
threats arise from the general applicability of foreign extradition 
law to American citizens and the failure to incorporate our own 
constitutional standards in determining probable cause for extradi- 
tion. 

I must emphasize that the fact that these provisions extend to 
American citizens, as well as to foreign nationals, does give rise to 
a particular source of concern for us. 

Under sections 3192 and 3194 governing the arrest and evidence 
required to authorize extradition, it appears that a citizen may ex- 
perience the irony of having his government enforce a lesser stand- 
ard of constitutional protection against him on behalf of a foreign 
government than could otherwise be done if the charges originated 
in this country. 

Such an anomaly could occur if treatymakers, under provisions 
of the bill, were permitted to set standards of proof inconsistent 
with the constitutional standards of the United States. 
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An equally dangerous paradox can be found in those provisions 
which would authorize detention of persons sought to be extradited 
for up to 60 days without demonstration of probable cause, and in a 
manner wholly incompatible with the principles of American con- 
stitutional law. 

Section 3192(e) would implicitly suspend the right of bail of per- 
sons sought to be extradited. The only way in which such a person 
could be released following arrest would be if the evidence and doc- 
uments required by the applicable treaty have not been filed with 
the court within 60 days. 

Again, differential constitutional standards would pose a setback 
to citizen's rights. 

Assuming other provisions of the bill may allow certain stand- 
ards to be established to determine the appropriate time, if there is 
an appropriate time, for the use of detention, that certainly would 
minimize the damage that might be done under 3192, but from a 
policy standpoint, we oppose preventive detention at any time. 

Standards for determining bail should be the same for those 
awaiting extradition £is for all other criminal defendants. Provi- 
sions of the Bail Reform Act should be uniformly applied. 

As a matter of established constitutional principle, the accused is 
presumed innocent until proven guilty at trial, and freedom may 
not be lawfully restricted except by the minimum condition neces- 
sary to assure appearance at trial, and for no other purpose. 

Clearly, no justification has been aisserted in the bill which war- 
rants setting aside these principles. 

Under section 3198(cX2), the court is provided with broad discre- 
tion to determine standards for release on bail, including considera- 
tion of applicable treaty obligations and general concern for com- 
munity safety. 

While the presumption of innocence does not prohibit all restric- 
tion on an accused person, there is a sharp constitutional distinc- 
tion between restrictions necessitated by the criminal justice proc- 
ess itself and restrictions which purport to protect the community. 

Vague community safety standards are unacceptable, even in the 
context of extradition, because they erode the constitutional pre- 
sumption of innocence. 

We are enclosing for consideration by the subcommittee, as an 
attachment to this testimony, a statement of the ACLU position on 
pretrial detention. 

Last, the bill provides that either party may take an appeal from 
the determination of an extradition hearing. Section 3195 would 
permit the Attorney General to appeal an adverse extradition deci- 
sion on behalf of a foreign government without specifying the 
standards to govern the decision to appeal. 

Such a provision is particularly threatening to the right of citi- 
zens since an extradition hearing is essentially designed to deter- 
mine probable cause for prosecution. 

Since under our constitutional system, the Government cannot 
appeal the refusal of a grand jury to indict, it should not be permit- 
ted to appeal a denial of extradition. Without further justification, 
we believe this provision should be deleted from the bill. 

H.R. 5227 would make several laudable improvements in the cur- 
rent law of extradition. However, the bill would also carry forward 



75 

several areas of current law which impinge on due process and 
civil liberties protections of citizens and aliens alike, thereby erect- 
ing a practical barrier to further reform. 

It is highly unlikely that the C!ongress would be prepared to take 
a new look at these provisions, given the nature of the issue. 

Resolution of these concerns is appropriate in the development of 
a fair extradition policy. We urge the subcommittee to make the 
changes we have recommended. 

Thank you for this opportunity to present our views. 
[The testimony of Ira Glasser follows:] 

TESTIMONY OF IRA GLASSER, EIXECUTIVE DIRECTOR, AMERICAN CIVIL LIBERTIES UNION 
AND MARTIN MICHAELSON, Esq., ON H.R. 3006; H.R. 4264, BAIL REFORM ACT 
AMENDMENTS 

Mr. Chairman and Members of the Subcommittee, the American Civil Liberties 
Union appreciates the opportunity to present its views on H.R. 3006 and H.R. 4264, 
which would amend the Bail Reform Act to provide for pre-trial detention of defend- 
ants who have been found dangerous to the community. The ACLU is a nationwide, 
nonpartisan organization which is dedicated to the preservation and enhancement 
of rights guaranteed by the Constitution. 

In recent months, the issue of violent crime committed by persons awaiting trial 
has risen once again to the forefront of the debate on crime control. A number of 
bail reform proposals have been made in Congress, and the Attorney General's Task 
Force on Violent Crime has made recommendations in this area. Insofar as these 
proposals would authorize imprisonment of defendants believed likely to flee before 
trisj, the ACLU does not object to the proposals because they are consistent with 
the Constitution and necessary to the administration of justice. Insofar as these pro- 
posals would curtail the abuses of the existing money-bail system, under which bail 
is sometimes set so high that only the wealthiest defendants can make it, the ACLU 
supports the proposals as a major advance for civil liberties.' Insofar as legislative 
proposals provide for speedy trials, the ACLU enthusiastically agrees that this is an 
efficient, effective and constitutionally appropriate method of dealing with the prob- 
lem of crime committed by defendants on bail. 

However, the proposals before this Subcommittee, H.R. 3006 and H.R. 4264, go 
beyond these desirable objectives. These bills would authorize judges to imprison un- 
tried persons not to ensure their appearance at trial, but to keep them off the 
streets. Proponents refer to this as "preventive detention." 

For many years, the American Civil Liberties Union has opposed pre-trial impris- 
onment except where that sanction is required to ensure the defendant's appear- 
ance at trial. The ACLU policy is consistent with long-standing United States prac- 
tice, and has roots in the presumption of innocence and the rights to due process of 
law, trial by juiy and bail guaranteed by the Fifth, Sixth and Eighth Amendments 
to the Constitution. The ACLU believes that "preventive detention" is a misnomer. 
Instead of eliminating crime, "preventive detention" would add to it, by making 
hardened criminals of persons needlessly imprisoned before trial, as we show below. 
"Preventive detention' would also and necessarily deprive many innocent persons 
of freedom, the most cherished civil liberty. 

The constitutionality of pre-trial detention has been debated among legal scholars 
for many years. In our judgment, H.R. 3006 and H.R. 4264 violate the well-estab- 
lished constitutional principles that the accused is presumed innocent until proven 
guilty at trial, and that freedom may not be lawfully restricted except by the least 
restrictive means required to assure appearance at trial. Jackson v. Indiana, 406 
U.S. 715 (1972); Stack v. BoyU, 342 U.S. 1 (1951). As the Supreme Court has said, 
"This traditional right to freedom before conviction permits the unhampered prepa- 

' The Bail Reform Act of 1%6 attempted to come to terras witli the practice of imposing 
money bail for purposes beyond those permitted by the institution, i.e., for purposes other 
than ensuring appearance at trial. See generally, Foote, The Coming Constitutional Crisis in 
Bail. 113 U.PA.L.Rev. 959 (1965). D. Freed and P. Wald, Bail in the United States (1964). There 
is a substantial body of evidence that the Bail Reform Act has not resulted in a decline in abuse 
of the money bail system. See P. Wald, The Right to Bail Revisited: A Decade of Promise With- 
out Fulfillment, in S. Nagel, The Rights of the Accused (1972); P. Weiss. Freedom for Sale (1974). 
Thus, defendants who present no risk of flight are still detained for long periods of time prior to 
trial because of an inability to meet excessively high money bail. 
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ration of a defense, and serves to prevent the infliction of punishment prior to 
conviction . . . [U]nle8s this right to bail before trial is preserved, the presumption 
of innocence, secured only after centuries of struggle, would lose its meaning." 
Stack V. Boyle, 342 U.S. 1, 4 (1951).* Giving government the power to imprison 
people without a trial and merely upon a judge s guess about future dangerousness 
stands these fundamental principles on their head. Imprisoning many of the inno- 
cent in the hope of imprisoning a few of the guilty is not in the American tradition. 

The pending "preventive detention" proposals would sharply curtail individual 
liberties without having any positive effect on crime. Studies have shown that only 
a small percentage of defendants commit crimes while on bail. A Harvard Universi- 
ty study, for example, involved a random sample of 427 defendants in Boston who 
were released on bail. Of the 427, only 4 committed serious crimes during the first 
60 days after they were released.' 

Another study, not yet public, conducted by the Lazar Institute for the United 
States Department of Justice, has found that, at best, "preventive detention" would 
cause a very slight decrease in the arrest rate of defendants awaiting trial.* "The 
Lazar Institute, Pre-trial Release: An Evaluation of Defendant Outcomes and Pro- 
gram Impact," Summary and Pohcy Analysis, U.S. Department of Justice, March, 
1981 p. IX, (hereinafter Lazar Institute). According to that study, only 1.9 percent of 
all defendants released before trial are convicted of and imprisoned for serious 
crimes while on release.' This strongly suggests that pre-trial release is not an im- 
portant cause of serious crime, and that even if all defendants were detained while 
awaiting trial, no substantial reduction in the overall rate of serious crime would 
result. What would result from such a policy would be the needless and wasteful 
imprisonment without trial of massive numbers of people. 

Of course, no one proposes to imprison all defendants awaiting trial. Everyone 
agrees that would be clearly unconstitutional. It would also be impossible, given the 
physical capacity of the existing prison system. For those reasons, "preventive de- 
tention" advocates endorse the detention of only those defendants who if released 
would be dangerous. 

Is it possible to predict who among a given group of criminal defendants would, if 
released, commit a serious crime? If only 1.9 percent of released defendants are con- 
victed of and imprisoned for a serious crime committed while awaiting trial, is it 
possible to tell in advance which individueds will constitute that 1.9 percent? The 
clear answer is no. EVery study of this question demonstrates that neither psychia- 
trists nor judges can make such predictions with any reliability, and that in order to 
imprison a significant portion of that 1.9 percent, a dramatically large percentage of 
persons who will not commit crime if released would have to be imprsioned as well.° 

'See Foote. supra; Meyer, Conatilutionality of Pre-trial Detention, 60 GE.L.J. 1139 (1962); 
Tribe, An Ounce of Detention: Preventive Justice in The World of John Mitchell, 56 VA.L.Rey. 
371 (1970). 

' A. Angel, et aL, Preventive Detention: An Empirical Analysis, 6 Harvard Civ.Lib.- 
Civ.Rts.L.Rev. 317, 360 (1971). Seven empirical studies cited at footnote 276 of the Angel article 
(pages 347-48) corroborate these findings. 

* Convictions for pre-trial crime must be distinguished from pre-trial arrests. The pre-trial 
rearrest is not a reliable indicator of pre-trial crime. It is a commonly accepted police practice to 
consult lists of defendants who had been released on bail when mvestigating a crime. This 
method necessarily leads to a greater probability of false arrests for defendants who are await- 
ing trial than for other members of the community. The conviction rate, therefore, is a more 
reliable indicator of pre-trial crime. 

' The pre-trial arrest rate is somewhat higher. Of the 3,488 defendants in the eight-site 
sample of local jurisdictions studied by the Lazar Institute. S.") percent secured pre-trial release. 
Lazar Institute, p. 6, Of those individuals released, 84 percent were not subsequently arrested 
while awaiting trial. Id. p. 6. Therefore, only 16 percent of the total number of individuals re- 
leased were arrested agam while awaiting trial. Id. Moreover, what counts in law enforcement 
is not the number of arrests but the number of good arrests, that is. arrests that result in con- 
victions. Measured by this standard, the Lazar Institute study is more significant. L^ than half 
of those arrested—7.8 percent of all those released—were convicted of crimes for which they 
were arrested while awaiting trial on the original charges. Id., p. 227. Of those who were 
convicted, only 3.8 percent of all released defendants were ultimately imprisoned for crimes 
committed while awaiting trial on another charge. The study also found that one-half of those 
jail sentences were for less serious crimes such as prostitution, drunkenness, disorderly conduct 
and driving while intoxicated. Id These are hardly the serious crimes involving personal vio- 
lence that most people have in mind when they evaluate preventive detention as a possible 
remedy. 

• See American Psychiatric Association, Task Force Report on the Clinical Aspects of Violent 
Individuals. 28 (9174); Cumminss and Monohan, Social Pi>licy Implications of the Inability to 
Predict Violence, 31, Journal of Social Issues 153, 156 (1975); Kozol, Bourcher and Garofolo, 77i« 

Continued 



77 

Many innocent persons would have to be locked up in order to deter very few guilty 
ones. 

The Lazar Institute study has confirmed Tindings of these studies that dangerous- 
ness is almost impossible to predict. Lazar Institute p. 247-53. To achieve even a 
slight reduction in the rearrest rate, and a negligible reduction in the re-conviction 
and-imprisonment rate, would require the wholesale imprisonment of innocent per- 
sons and an unprecedented increase in pre-trial detention. As the Lazar Institute 
found, even the best state-of-the-art indicator of future criminality, applied to a con- 
trol group by scientists with the benefit of hindsight, was wrong half of the time. Id. 
at p. 254. 

The conclusion of Wenk and his colleagues (1972) that "there has been no success- 
ful attempt to identify, within . . . offender groups, a subclass whose members have 
a greater than even chance of engaging again in an assaultive act" is true for both 
juveniles and for adults. It holds regardless of how well-trained the person making 
the prediction is—or how well programmed the computer—and how much informa- 
tion on the individual is provided. More money or more resources will not help. Our 
crystal balls are simply very murky, and no one knows how they can be polished. 
Monahan, Ethical Issues In The Prediction of Criminal Violence, supra, at 10. 

Similarly, studies of psychiatrists' predictions of dangerousness show that they 
are wrong about 95 percent of the time. Bnnis and Litwack, supra. Even when such 
predictions are based on a proven history of anti-social acts in the recent past they 
are still wrong two-thirds of the time. Id. There is thus no way to imprison people 
based on behavioral predictions except at the price of liberty of many who would 
not be dangerous and would not commit crime if released. We have attached as an 
appendix to this statement an article that explains this phenomenon in detail. 

Furthermore, the defendant jailed before trial may suffer loss of employment, dis- 
solution of ties to the community and disruption of family life. In addition, the 
jailed defendant is less able to prepare an adequate defense—detention reduces 
access to potential witnesses and lawyers. Defendants jailed before trial are substan- 
tially more likely to be convicted and receive longer sentences than defendants re- 
leased on bail.' 

The cost of pre-trial imprisonment is enormous. "The wastage of millions of dol- 
lars yearly in Duilding and maintaining jails for persons needlessly detained before 
trial loses significance when measured against the vast wastage of human resources 
represented by defendants and their families and the resulting costs to the commu- 
nity in social values as well as dollars.* 

The proposed l^islation, in our view, would increase crime. It is well known that 
pre-trial imprisonment contributes substantially to the creation of a class of hard- 
ened criminals. Prisoners who have not been found guilty are placed in institutions 
such as jails and detention centers which are "overcrowded, understaffed, poorly 
funded, oppressively regimented, [and] openly abusive of the fundamental human 
rights of prisoners. . . ."• 

In many respects, persons detained in jail prior to trial are subjected to even 
worse conditions with less chance for rehabilitation. In a recent sampling of convict- 
ed prisoners, twelve of thirteen preferred the penitentiary to the jail in which they 
were held before trial. The indelible impact of this incarceration, the exposure to 
those whose way of life is crime and to persons who have lost all hope and are re- 
signed to failure, leave many defendants hardened, embittered, and more likely to 
recidivate once released, than they were before incarceration. 

While this human toll is great by any measure, the effect of preventive detention 
is doubly tragic. Because many of the defendants are young, possibly balanced on a 

Diagnoaia and Treatment of Dangerousness. 18 Crime and Delinquency 371 (197'2); Wenk, Robin- 
son and Smith, Can Violence Be Predicted. 18 Crime and Delinquency 393 (9172); J. W. Locke, et 
aL, Compilation and Use of Criminal Court Data in Relation to Pre-Trial Release of Defendants: 
Pilot Study, Washington, DC, National Bureau of Standards, U.S. Department of Commerce 
(1970); John Monohan, University of California, Irvine, Ethical Issues in the Prediction of Crimi- 
nal Violence, a paper delivered at the Conference on Solutions to Ethical and Legal Dilemmas in 
Social Research, Washington. D.C., February 25, 1980, at 10; Rubin, Predictions of Dangerousness 
in Mentally IV r ..„..„, k:i Ar-h General Psychiatry, 392 (1972); Diamond, The Psyvhiatric 
Prediction of Dangerousness, 127 Uni'«>rsity of Pennsylvania Law Review, 439 (1974); Bruce J. 
Bnnis and Thomas R Litwack, Psychiatry and the Presumption of Expertise: Flipping Coins in 
the Courtroom, 62 California Law Review, 693 (1974). 

' See, Arthur R. Angel, et al., Preventive Detention: An Empirical Analysis, 6 Harvard Civil 
Rights—Civil Liberties Law Review 300, 347 (1971). Seven empirical studies, cited at footnote 276 
of the Angel article (pages 347-48) corroborate these findings. 

* Botein, Shifting the Center of Gravity of Probation quoted in Angel, et aL, supra, at 351. 
* Angel, et at., supra, at 3S1 (footnotes omitted). 
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thin line between a life of crime and productive citizenship, the impact of incarcer- 
ation on their subsequent criminality may be acute. Those found not guilty after 60 
days of confinement are nonetheless inflicted with psychological harm and social 
stigma that many never be erased.'" 

"Preventive detention" is therefore a highly misleading term. It will not prevent 
crime. To the contrary, it is more likely to contribute to crime by making hardened 
criminals out of prisoners who may have been guilty of nothing when sent to jail. In 
the words of Sam Ervin, "preventive detention legislation ... is an illustration of 
what happens when politics, public fear, and creative hysteria join together to find 
a simple solution to a complex problem."" 

What, then, can be done about crime committed by people awaiting trial? Certain- 
ly the ACLU does not advocate that such crime be ignored. We believe that speed 
trials are an effective and constitutional alternative to "preventive detention." 
Speedy trials will reduce pre-trial crime while preserving individual rights. The 
ACLU strongly supported the Speedy Trial Act of 1975. This Act will not be fully 
implemented until 1983. It is therefore premature to consider the Draconian and 
ineffective device of preventive detention before other, less drastic remedies have 
been tried. 

Many studies show that authorizing speedy trials would dramatically reduce the 
incidence of crimes committed by persons awaiting trial. For example. District of 
Columbia data show that "crime on pre-trial release in D.C. appears to be directly 
related to the number of man dajrs [the defendant is] released.' " As the Harvard 
study cited above showed, only 4 of 427 defendants released on bail committed seri- 
ous crimes during the first 60 days after they were released." Another study based 
on comparable data, prepared by the Commerce Department, showed that "Persona 
classified as dangerous appear to exhibit a greater propensity to be rearrested the 
longer they are on release."'* Available evidence also suggests that the least likely 
times of rearrest are shortly after arrest and just prior to trial;'' thus, speedy trials 
are likely to be highly effective in reducing pre-trial crime. Indeed, one commenta- 
tor has recently concluded that if the Speedy Trial Act of 1975, which will require 
trial within 70 days of indictment, is ever fully implemented, that change alone 
would cut pre-trial crime in half." 

The empirical evidence that speedy trials reduce crime is consistent with the 
practical experience of federal judges. For example. Judge George L. Hart testified 
in Congress as follows: 

"Eh^ei? criminal trial, except for extraordinary circumstances, should be tried 
within 6 weeks to 2 months, and if this were done, I would seriously doubt that you 
would need to amend the Bail Reform Act to provide for preventive detention."'^ 

Judge Harold Greene testified to the same effect: 
"If we could have trials in 6 weeks to 2 months, the entire problem of crimes 

while on bail would disappear, because not that many crimes are committed in the 
first 45 to 60 days. Also the mere fact that a speedy trial is available would be a 
much greater deterrent to crime than what we have now, when it takes a year to a 
vear and a half to have a criminal case tried in the district court. The delay exacer- 
bates also all the constitutional problems."'" 

In summary, it is both intolerable Emd unconstitutional to lock up the innocent 
with the guilty in the vain hope of preventing pre-trial crime. The power to impris- 
on a person who has not been proven gui'ty, based on a "prediction" that he may 
commit a crime in the future, carries enormous dangers for civil liberties. Once es- 
tablished, such a power would lend itself to frequent abuse and would begin to un- 
dermine the presumption of innocence on which our criminal justice system is 
based. 

Congress must also consider whether a pre-trial imprisonment policy, even if it 
withstood constitutional attack, would reduce crime. Because considerable violent 
crime may be the fruit of pre-trial imprisonment, "preventive detention" is more 

"Id. at 352-53 (footnotes omitted). 
'' Sam J. Ervin, Jr., Foreword: Preventive Detention—A Step Backward for Criminal Juttice. 

Harvard Civil RighU—Civil Liberties Uw Review. 291, 292 (1971). 
••Locke, supra, at 189. 
"Angel, et aL, supra, at 317, 360. 
•* Locke, et aL, supra, at 166. 
"/d 
"Steven Duke, Bail Reform for the Eighties: A Reply to Senator Kennedy, 49 Fordham Law 

Review, 40, 46 n. 40 (1980). 
"Amendments to the Bail Reform Act of 1966, Hearings before the Subcomm. on Constitu- 

tional Rights of the Senate Comm. on the Judiciary, 91st Cong., 1st Seas. (1969) at 10-11. 
'•/<iat41. 
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likely to exacerbate than to reduce the crime problem. Both in its sweeping applica- 
tion to the innocent as well as the guilty, and in its likely negative impact on the 
violent crime problem, a "preventive detention" policy would potentially victimize 
all Americans. Such a policy should be rejected as both unconstitutional and 
unwise. Examining ways to implement more effectively the constitutional require- 
ment of a speedy trial would be a far better course to taJie. 

Thank you for the opportunity to present our views.'' 

Mr. HUGHES. Thank you, Mr. Henderson. I would ask you the 
same question I asked Professor Falk. 

In several places throughout your testimony, you refer to an as- 
sessment of the capacity for justice in the requesting jurisdiction, 
and my question is, Aren't we really overstepping our constitution- 
al bounds? 

Where a sovereign has negotiated a treaty with another sover- 
eign, isn't that one of the factors that is considered by the Presi- 
dent and by the Senate in deciding whether to approve treaty obli- 
gations? 

Mr. HENDERSON. You may be right. I eim not certain I could 
attest to what factors are taken into account by the sovereign, but 
I believe that those would be some factors taken into account. 

Our concern stems from the fact that these treaty provisions 
would extend full coverage to American citizens as well as foreign 
nationals. 

The constitutional standards and protections that have been set 
for American citizens, the consideration of due process, protection 
of first amendment and other fundamental civil liberty freedoms, 
as well as other equitable judgments that may impact on our deci- 
sion to extradite, we feel should not be undercut by the U.S. Gov- 
ernment. 

We prefer to believe that our own Constitution protections can 
be established or elevated to embrace foreign nationals and citizens 
£is well. 

We think some assessment of the ultimate circumstances of the 
decision would have to be taken into account before we could au- 
thorize, as a government, the sending of one of our own citizens 
abroad. 

Mr. HUGHES. It seems the difficulty with that is it oversteps what 
I conceive to be the constitutional delineation of authority among 
the branches of government. I don't know that this country should 
be engaged in treaty obligations looking toward extradition with 
countries that are not going to protect the rights of those that we 
extradite. 

Maybe we ought to be abrogating treaties or negotiating them 
again or taking other steps on a nation-to-nation basis. It was 
never intended by the framers of the Constitution to permit a back- 
door type of interference with what is, in effect, the province of the 
President to carry out foreign policy and negotiate treaties. 

Mr. HENDERSON. What we are suggesting is that perhaps through 
the development of standards of information to be considered, 
whether it be by the court, as we believe it should be, or whether it 
be by the Secretary of State, as is currently provided under the 

'•David Landau, ACLU Legialative Counsel, and Ann McCambridge, Le^lative Associate, 
ACLU Washington Office, participated with us in the research and preparation of this testimo- 
ny- 
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bill, the articulation of standards and information to be considered 
in helping to reach that decision, we think is appropriate; nor do 
we believe it essentially violates the separation of powers as you 
have outlined. 

Mr. HUGHES. If you were to decide between existing law or this 
legislation, which would you rather have? 

Mr. HENDERSON. AS noted, we think the bill makes several im- 
provements over existing law. 

Mr. HUGHES. What is wrong with the Government having the 
right to repeal a decision by a lower court that might be wrong? 

Mr. HENDERSON. Assuming the safeguards of the legislation as 
proposed would be incorporated into our system and that a hearing 
for probable cause could be established, we see no reason to provide 
a second shot at securing an indictment or the equivalent  

Mr. HUGHES. Judges make mistakes, particularly when you have 
nations. We obligate ourselves, commit ourselves to another nation 
to carry out treaty obligations. 

As a matter of policy, we don't permit lower courts generally to 
make basic decisions for us, particularly where it might be an em- 
barrassment to this country. 

What is wrong with the Justice Department appealing what is 
perceived to be an erroneous decision by a lower court? 

Mr. HENDERSON. We believe the standard of probable cause is set 
sufficiently low and can be controlled by the treatjonakers them- 
selves in the establishment of extradition treaties that any poten- 
tial concern that might arise from a failure of a lower court to 
make an appropriate decision  

Mr. HUGHES. What if the appeal is on the subject of the political 
question, whether or not it is a political offender, and the right is 
given both parties to appeal? What could be fairer than that? 

Mr. HENDERSON. If the issue were narrowed in such a manner 
that the question was only on the question of whether the act 
charged falls within the parameters of the political offense, that 
may or may not be objectionable. 

We think that the attempt by your committee to specify the 
kinds of crimes that would be exceptions to that rule make the 
kind of concern that you have articulated somewhat remote. 

We feel that the courts can fairly make an assessment of what 
requirements should be taken into account in the determination of 
probable cause and we feel that the standard is sufficiently low to 
basically cover any potential situation that might arise. 

Mr. HUGHES. Mr. Henderson, you likewise have been very help- 
ful to us, and we are indebted to you for your testimony. You have 
furnished us with some avenues that we should pursue and I would 
invite you to submit for the record some testimony perhaps on how 
we can improve upon the humanitarian sections of the bill. 

I have indicated that some standards should be developed and 
you have indicated standards should be developed in fulfilling the 
responsibilities of determining the motives for seeking extradition 
and we would invite such additional material that you would like 
to submit on those subjects. 

Mr. HENDERSON. Thank you. We will be happy to and we will try 
to do so. 
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Mr. HUGHES. The record will remain open for 5 days so that you 
can do that. I think that concludes the witnesses. 

The hearing stands adjourned. 
[Whereupon, at 12:32 p.m., the subcommittee was adjourned.] 





EXTRADITION REFORM ACT OF 1981 

WEDNESDAY, FEBRUARY 3, 1982 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 2:10 p.m., room 2237, 
Raybum House Office Building, Hon. William J. Hughes (chairman 
of the subcommittee) presiding. 

Present: Representatives Hughes, Kastenmeier, Hall, and 
Sawyer. 

Staff present: Hayden W. Gregory, chief counsel; David Beier, as- 
sistant counsel; and Deborah K. Owen, associate counsel. 

Mr. HUGHES. The Subcommittee on Crime of the House Commit- 
tee on the Judiciary will come to order. 

The Chair has been advised that there is a request to record for 
radio and televison by electronic and photographic means the pro- 
ceedings here this stftemoon. 

Without objection, under rule 5(a), that will be permitted. 
Without objection, so ordered. 
This afternoon, the Subcommittee on Crime continues a series of 

hearings on the reform of the American laws relating to extradi- 
tion. 

As I indicated at the time of introduction, December 15, 1981, 
this bill grew out of a concern that our current extradition laws 
were not sufficient to meet the challenges of transnational crime. 

Through this set of hearings, we hope to receive testimony frorn 
various interested parties about the legal and practical problems 
that exist under our current extradition laws. 

We also hope that various witnesses will make suggestions about 
reforms in the laws that will enable us to more effectively respond 
to the increased level of terrorism and drug trafficking on the in- 
ternational level. 

The bill that is the subject of our hearing today is an attempt to 
improve current Federal law while at the same time retaining the 
basic framework for processing extradition cases. 

I think that many of the changes suggested by the bill are rela- 
tively noncontroversial and acceptable to both the administration 
and persons who represent individuals being sought for extradition. 

In addition to these less controversial improvements, several 
policy questions exist concerning which various commentators and 
experts have already expressed some strong differences of opinion. 

(83) 
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Two major areas of controversy involve the issue of bail and the 
question of who should decide the so-called political offense ques- 
tion. 

Two other areas that emerged during our last hearing concerning 
the rule of noninjury and the role of the courts in looking at the 
initiatives of the country requesting extradition. 

For purposes of clarity, let me explain how the bill deals with 
each of these issues. 

H.R. 5227 preserves current Federal law by permitting the courts 
to make assessments of whether the person who is being sought for 
extradition committed a political offense. 

The bill also retains current law by leaving the question of as- 
sessing the motivation of the requesting State to the executive 
branch. 

With respect to the issue of bail, the bill provides for access to 
release pending the extradition case in manner that is consistent 
with the treaty obligations and the rights of individuals. 

Finally, the bill has the net effect of preserving the existing Fed- 
eral law on the rule of noninquiry. 

In sum, the position taken in H.R. 5227 has been to retain cur- 
rent law where possible, and to reform it to the extent that a case 
for change had been made out. Last week, we heard from the ad- 
ministration concerning their recommendations that the political 
offense question should be left to the Secretary of State. 

With them, as with all of our witnesses, the burden of establish- 
ing the need for a change from the current law is placed on the 
proponents for change. 

It is, therefore, most helpful to the committee if the witnesses 
can address their testimony in such a way as to identify which of 
their suggestions represent departures from current law. 

Also, it will be helpful to have specific suggestions as to how the 
proposed change would operate in practice. 

We are looking forward to hearing from an interesting array of 
witnesses today. Our witnesses include William Goodman, a de- 
fense attorney from San Francisco, and Profs. Steven Lubet and 
Cherif Bassiouni. 

Finally, we have a panel of persons involved in recent extradi- 
tion cases. Through the testimony of these witnesses and the bene- 
fit we have already derived from written statements received from 
other interested parties, we will be in a better position to assess the 
correctness of the policy choices made in H.R. 5227. 

Our first witness today is William Goodman, attorney for Topel 
& Goodman in San Francisco, Calif. 

Mr. Goodman, would you come forward. 
Mr. Goodman is a practicing attorney from San Francisco, Calif. 

He is a graduate of the University of California Law School at 
Berkeley. 

After his graduation, he served as a clerk on the California Su- 
preme Court and as a Federal public defender in the northern dis- 
trict of California. 

Mr. Goodman has litigated a large number of extradition cases, 
including several cases where the political offense question was an 
issue. 
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Mr. Goodman, we are pleased to have you with us today. We 
have received a copy of your written statement, and, without objec- 
tion, it will be made a part of the record. 

Please proceed as you see fit. 

TESTIMONY OF WILLIAM GOODMAN, ATTORNEY, TOPEL & 
GOODMAN, SAN FRANCISCO, CALIF. 

Mr. GOODMAN. Thank you very much. Congressman Hughes. 
I appreciate the opportunity to testify this afternoon before the 

subcommittee on what I think is a very important piece of legisla- 
tion. 

It appears to me that apparently my representation of Peter 
McMullen has generated a bit of controversy in the Justice and 
State Departments and apparently, in no small part, has resulted 
in an effort to take away from the courts the jurisdiction to decide 
the political offense exception. 

I think the provisions of H.R. 5227, which retain the jurisdiction 
of the courts to decide that issue, are good in most respects. 

I certainly believe that it would be a grave mistake to allow the 
decision on the issue of the political offense exception to be solely 
within the discretion of the Secretary of State. 

I feel the Secretary of State and the Department of State would 
not be responsive to a number of issues that can very easily be de- 
cided and, indeed, have very clearly been decided by magistrates, 
and Federal district court judges in the distant and more recent 
past. 

I do not agree with the position of the State and Justice Depart- 
ments that these are sensitive issues that are outside the scope of 
and competence of the judiciary to decide. 

I have some reservations about certain language in the bill con- 
cerning the political offense exception. I think there is a degree of 
ambiguity in one subdivision concerning unlawful political advoca- 
cy that could present problems of interpretation for the courts. I 
think to some extent, the limitation on the concept of political ad- 
vocacy to exclude, at least by the phraseology of the statute, acts 
which are likely to incite imminent violence or imminently incite 
violence would perhaps unduly, that blinds a court to the actual 
political realities at the time the allegedly unlawful political advo- 
cacy occurred. 

I likewise have some concern about what appears to be a pre- 
sumptive exclusion of any crime of violence or most crimes of seri- 
ous violence from the scope of the political offense exception. 

I am no advocate of or apologist for acts of violence, but I think 
again that it has to be determined on a more case-by-case basis 
since, in the past, virtually every case in which the political offense 
exception has been litigated in a nonfrivolous way, has involved a 
crime of violence. 

I think it again is blinding a court to certain political realities to 
presumptively exclude that type of crime. I might add, though, that 
I think many of the other presumptive exclusions, such as drug of- 
fenses, crimes against intemationEilly protected persons, aircraft hi- 
jacking and a crime such as rape should be presumptively ex- 



86 

eluded. I wouldn't see any reason why there shouldn't be an irre- 
buttable exclusion of most of those offenses. 

But I do have concerns about what appears to be a presumptive 
exclusion of a crime of violence. 

I also note that the sections which presumptively exclude certain 
offenses does not address the issue which is addressed by the courts 
of the predicate showing of an existence of insurrection or an upris- 
ing or civil war. 

It seems to me that perhaps it is sensible not to include that kind 
of language in the statute because it would be too difficult to frame 
adequate language. 

On the other hand, if in a political offense exception litigation 
situation the defense could show the existence of an insurrection, 
uprising or civil war, as is presently required by the case law, I 
would interpret the legislation, in effect, to render the crime, the 
underlying crime, not' normal", if you want to call it that. 

It would, in effect, be "abnormal' because the crime would have 
occurred at a time when an insurrection or uprising was occurring. 
In my opinion the crime would, therefore, be covered by the ju<fi- 
cial interpretations, as they presently exist, of the political offense 
exception. 

I have also some concerns on the issue of bail, again from my 
practical experience in representing now probably eight or nine de- 
fendants in international extradition cases. 

I agree with the substantial modifications that have been made 
to incorporate the Bail Reform Act standards into the statute, al- 
though as I read the statute, the Bail Reform Act, per se, is not 
incorporated. 

It has, in effect, been modified by adding certain factors and put- 
ting more flexibility into the bail decision, all of which, I think, are 
probably appropriate things to do in international extradition 
cases. 

However, it has been my personal experience that defendants in 
internationsil extradition cases, particularly if they are American 
nationals, probably pose the least flight risk of any defendant you 
will ever find in any kind of criminal case. 

There is just no incentive for people like that to leave because 
only in this country do they have fairly elaborate procedural pro- 
tections. Likewise, travel documents usually have to be surren- 
dered as a condition of bail anyway. , 

As a practical matter none of the defendants I have evter repre- 
sented who are Americans, posed the remotest risk of flight. 

I have found, among foreign nationals I have represented, who 
are here legally, the same de minimis flight risk existed. It is an- 
other question if someone is here illegally. In the day-to-day appli- 
cation of the hadl laws, I don't think people like that ever end up 
getting bailed out. 

They are obvious flight risks and accordingly, either no bail is 
set or bail is set very high. 

I don't have any particular problem with the idea of taking into 
account the seriousness of the offense, even though that is not a 
factor in the Bail Reform Act, because again, the day-to-day appli- 
cation of the bail standards by magistrates virtually always takes 
the seriousness of the offense into account. 
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I think it is naive to assume otherwise. 
I do object to certain features of the bill, particularly section 

3196(cX4), which has a Government right to appeal a magistrate or 
district court judge's bail decision. 

As far as my research discloses, the Government has no such 
right in any other criminal proceeding in Federal court. I feel that 
the appropriate position for the Government to be placed in if they 
are dissatisfied with the magistrate's bail decision is, if they have 
additional information to come back to that decisionmaker at a 
later time, to submit a motion to revoke or increase or otherwise 
modify the bail conditions. 

I think that a Federal appeals court, which would be the court of 
resort for the Government on appeal under the provisions of the 
bill where bail is in question, is not well suited to make such initial 
bail decisions. 

A Federal appeals court is the right place to decide issues of bail 
pending appeal, where a record has been made after trial in an or- 
dinary Federal criminal case. 

But in a pretrial situation, it seems to me from a practical point 
of view, a Federal appeals court is far, far removed from the reali- 
ties of the decisionmaking process in bail. 

I don't think it is appropriate for the Government to have the 
right to go to them to seek relief. If that is going to be included in 
the bill, I certainly think explicitly the bUl should also include 
some right of the defense to pretrial bail review by the Federal ap>- 
peals court. 

Theoretically, the defendant has that right now, but in order to 
include a somewhat more balanced approach, at least by the lan- 
guage of the statute, some recognition of the defense right to 
appeal the district court or magistrate bail decision ought to be in- 
cluded. 

One other concern I have is with respect to bail on section 
3195(aX3), which talks about the discretionary part of the power of 
the appeals court concerning bail when the Government app>eals. 

Now, as I read that section, this is in the situation where the de- 
fense has prevailed and extradition has been denied and the Gov- 
ernment is now appealing under the new bilateral appeal proce- 
dures included in the bill for review of that decision. 

As I read the statute, the appellate court only has the power 
under the statute to hold the defendant at that point without bail. 
I think that would be totally inappropriate. First of all, the defend- 
ant might already have been out on bail at the time of the district 
court hearings. 

Second, the defendant has prevailed so it is the Government 
which is now in the position of seeking review in a higher court. 
The Government ought not have the benefit in the court of appeals 
of holding the defendant without bail. 

It would be more appropriate, if there is going to be such power 
in the appellate court, which I have no inherent disagreement 
with, that the appellate court have authority to set whatever bail 
conditions it considers necessary to continue to assure the presence 
of the defendant at any later time if the case is reversed on appeal. 

I have no particular objection to the bilateral right to appeal. I 
think the present process is totally cumbersome for the defense 
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with the writ of habeas corpus and the unreasonably restricted 
scope of review. 

From my experience, I would prefer to have the Government 
have a right to appeal, rather than risk the possibility of judge- 
shopping with refiling. 

I think that the appearance of justice and the possibility of jus- 
tice, in fact, is much greater if we have an orderly appellate proc- 
ess, than if we have the Government losing in front of one magis- 
trate and proceeding to file before another magistrate who they 
decide may be more inclined to rule in their favor. 

I have never liked the judge-shopping approach that occurs in ex- 
tradition and I find that the bilateral appellate rights are a prefer- 
able approach. 

I have some concern, also, with the statute of limitations lan- 
guage in 3194(dX2Xa), which I think eliminates the statute of limi- 
tations defense where the treaty is silent on the issue. 

I strongly feel that the statute of limitations, being a jurisdiction- 
al element of any Federal crime, is also a provision that ought to 
exist in any international extradition proceeding where there is a 
statute of limitations for the underlying offense under Federal law. 

The statute of limitations protects defendants from the very real 
possibility, particularly in extradition cases, of stale evidence, lost 
witnesses, lost memories of events that have occurred far, far in 
the past. Unless the 5-year Federal statute of limitations with the 
appropriate provisions as interpreted by the courts is included in 
the section 3194(dX2)(a), there otherwise is a risk somebody could 
be extradited for an offense that they could never be tried for in 
this country. 

In 3198(d), there is no language concerning the appointment of 
expert witnesses at Government expense. I realize that title 18, 
United States Code, section 3006(a), which is the Criminal Justice 
Act, covers that. 

The present law, has a section dealing with the appointment of 
witnesses at Government expense. I feel that it is conceivable that 
the statute might be interpreted as not hereafter allowing the pay- 
ment of witness' fees at Government expense where the defendant 
is indigent. 

Since that can be crucial to the defense of the case and since 
there are a fair number of international extradition cases involving 
appointed counsel, I would prefer to see some language in the stat- 
ute dealing with that problem. 

[The statement of Mr. Goodman follows:] 

SUMMARY OF WRITTEN STATEMENT OF WILUAM M. GOODMAN, ESQ. 

I favor most of the provisions of H.R. 5227. I strongly support the retention of the 
jurisdiction of the courts to decide the political offense exception. While I think the 
definitional language in § 3194(eX2) is unnecessary, language defining the political 
offense exception in § 3194(eX2) is a reasonable attempt to establish the scope of the 
defense in a manner consistent with the present case law. The modified Bail Reform 
Act provisions should also be incorporated into any reform of international extradi- 
tion. From substantial practical experience representing defendants in international 
extradition cases, I believe that the "special circumstances" rule in the Senate Bill 
is unfair and wholly unresponsive to the actual risk of flight which the defendant 
poses in an extradition proceeding. I disagree with inclusion of a government right 
to appeal the magistrate s bail decision. 
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I disagree with § 3194(dX2XA) which I read as measuring the statute of limitations 
only by the law of the requesting party where the treaty does not include a statute 
of limitations defense. 

I agree with the bilateral right to appeal (§ 3195(aXl)), the re-filing limitations 
(§ 3192(aX2)), the venue change provision (§ 3192(c)) and the provisional arrest war- 
rant period (§ 3192(e)). I find the provisions of §3194(dXlXc) somewhat mechanical 
and probably unnecessary to achieve the apparent goal of determining trends in the 
law. 

LAW OFFICES OF TOPEL & GOODMAN, 
San Francisco, Calif., November 11. 1981. 

Re international extradition law discussion draft and S. 1639, Extradition Act of 
1981. 

Congressman WILUAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAR (CONGRESSMAN HUGHES: Thank you very much for requesting my comments 

on the proposed changes in international extradition law contained in S. 1639 and 
in the House discussion draft that you sent me. I have enclosed a copy of the letter I 
sent to Senator Thurmond which sets forth my comments on and criticisms of S. 
1639. As you will see from my comments on the discussion draft prepared by your 
Subcommittee staff, I believe your draft is far preferable to S. 1639. However, as I 
stated in my letter to Senator Thurmond and his staff counsel, I believe that statu- 
tory removal of federal court jurisdiction to decide the political offense exception 
defense is misguided and probably unconstitutional. If the House version, with its 
somewhat flexible definition of the political offense exception, is modified to permit 
application of the proposed statutory standards by the courts, then I believe the 
House version would probably provide adequate protections for the accused. Howev- 
er, if the House version removes the issue from the jurisdiction of the courts, the 
effort to define the exception for application by the Secretary of State will be ren- 
dered meaningless in the absence of statutory guarantees that the Secretary's deci- 
sion can be subsequently scrutinized by the courts through use of habeas corpus pro- 
cedures and application of a suitably flexible standard of judicial review. 

The comments below are keyed to the sections of the House discussion draft. I 
have omitted comments on those portions of the House draft which I believe involve 
relatively minor and basically neutral procedural matters. 

§ 3192(aXl): This version is better than Senate version since it may help to pre- 
vent Justice Department forum shopping in the District of (Columbia. I believe that 
some change of venue provisions should be expressly incorporated in the bill as set 
forth in my discussion of § 3192(2) in the Senate bill. 

§ 3192(2XB): Inclusion of what amounts to a double jeopardy prohibition is entirely 
justified. This provision implicitly recognizes that an international extradition pro- 
ceeding is criminal and not sui generis. 

§ 3192(d): I do not agree with limiting the provisional arrest period to thirty days. 
Foreign governments already have difficulty complying with the forty-five day 
period. Shortening that period even more will probably do little to encourage 
prompt submission of the formal extradition request. Furthermore, the accused 
often needs as much time as possible to prepare to defend against the extradition 
request. Shortening the provisional arrest period will put an even greater and un- 
necessary burden on defense counsel to prepare for the formal extradition hearings 
in circumstances where counsel is already ourdened by the serious problem of ob- 
taining documents, witness statements and other information from overseas. 

§ 3194(bX3): The broader language of the House provision (compared with 
§ 3194(bX2) of the Senate bill) is far preferable, and will permit the accused to liti- 
gate all appropriate issues before the magistrate. While the scope of the extradition 
hearing is somewhat limited, the statutory language in the House bill will give the 
magistrate the latitude necessary to assure that the accused has a full and fair op- 
portunity to present his defenses. 

§ 3194(fX2): I strongly believe that the statute (rather than the treaties alone) 
should incorporate all of these defenses. 

§ 3196(b): As stated in my letter to the Senate (Committee, I do not believe that 
jurisdiction over determination of the political offense claim should be removed 
from the federtil courts. I have no difficulty with the House bill's effort to define in 
general terms the political offense exception. I believe inclusion of the word "nor- 
mally" in § 3196(bX2) must reflect (Congressional recognition that under certain lim- 
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ited circumstances a court could decide that acts falling within subdivisions (A) 
through (F) of § 3196<b)(2) could satisfy the political offense exception standards. I 
might add that I can conceive of no case where rape could possibly satisfy the politi- 
cal offense exception. In view of this country's concurrence in conventions concern- 
ing airplane hgacking, I feel it is completely appropriate to exclude those offenses 
from the scope of the political offense exception. In any event, I do not believe air- 
line hijacking can ever satisfy the present judicial standards for the political offense 
exception. For a more detailed discussion on the jurisdictional question, see my 
letter to Senator Thurmond at pages 3-7. 

§ 3198(c): I strongly approve of inclusion of the Bail Reform Act provisions. The 
"special circumstances" rule presently used in international extradition proceedings 
and codified in the Senate version is unfair and places an unreasonable burden on 
the accused. The Bail Reform Act provisions will adequately assure the appearance 
of the accused, particularly where the accused is an American citizen. If the accused 
is truly an international fugitive, strict application of the Bail Reform Act provi- 
sions will undoubtedly result in the setting of a high bail or no bail in certain limit- 
ed circumstances. My comments on §3192(dXl) of S. 1639 explain in more detail 
why rigid adherence to a "special circumstances" bail rule is inappropriate. 

I would be happy to discuss these comments further with you, other members of 
your Subcommittee and members of your staff. As one of the only lawyers in this 
country who has represented a number of persons in international extradition cases, 
I believe I can offer a different and practical perspective on the issues involved in 
this area of criminal law. 

Yours very truly, 
WiLUAM M. GOODMAN. 

LAW OFTICES OF TOPEL & GOODMAN, 
San Francisco, Calif., January 19, 198$. 

Re H.R. 5227, International extradition. 
Congressman WIUJAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAR CONGRESSMAN HUGHES: Thank you for requesting my comments on H.R. 

5227. On the whole, I think H.R. 5227 is an excellent proposal for modernizing inter- 
national extradition procedures. The bill is, in my opinion, superior to S. 1639 in 
virtually every respect in which the two bills differ. H.R. 5227 is much more fairly 
balanced legislation which provides the degree of procedural and substantive fair- 
ness to the accused which is often missing in the Senate bill. 

If there is support in Congress for some modification of the political offense excep- 
tion in international extradition proceedings, the provisions of H.R. 5227 are a rea- 
sonable attempt to define the scope of that defense. While I do not believe there is a 
need to include such definitions in the statute—since the judicial decisions on the 
subject have adequately and fairly defined and interpreted the political ofiense doc- 
trine—I reco^Lze that some statutory definitional language is probably unavoid- 
able. If that is the case, H.R. 5227 provides a structure for the political offense ex- 
ception which seems reasonable and flexible enough to permit the judiciary to dis- 
charge its decision making responsibility in that area. 

The following comments are keyed to the sections of H.R. 5227 which I believe 
deserve further comment or modification. 

3192(aX2): While this provision is not equivalent to a double jeopardy bar, it will 
discourage judge shopping where the first extradition request is denied and no new 
facts can be offered in support of a second extradition request. I think this provision 
is essential to a fair extradition process and is the best method to prevent govern- 
ment forum shopping. 

3192(c): This provision is excellent. It sensibly incorporates mandatory venue 
transfer to the district where the accused is found and eliminates the unfair burden 
of a District of Columbia forum for persons residing or found elsewhere. 

3192(e): As I stated in my previous letter, the 30 day provisional arrest warrant 
period suggested in the House draft and even the 45 day period in the present stat- 
ute are too short. The 60 day provisional arrest period, which is also included in the 
Senate bill is more realistic. 

3194(dXlXC): This provision is somewhat peculiar. There is no question that dual 
criminality is established if the conduct for which the extradition is sought consti- 
tutes an offense under the laws of the United States and the demanding country. 
Incorporation of the reference to the law of the state where the fugitive is found has 



91 

precedential support in numerous early international extradition decisions which 
placed far greater emphasis on state law than does modem extradition law. In light 
of those precedents, inclusion of that provision [(CXiii)] is not objectionable, although 
it seems to reintroduce state law concepts that have been largely abandoned in 
modem federal decisions. I do object to the (CXii) provision concerning "the mtgority 
of the States". Such a provision strikes me as unreasonably mechanical. I doubt 
that many magistrates (or, for that matter, many prosecutors) are going to be will- 
ing to analyze the law of the fifty states to determine if twenty-six or more states 
agree on the criminality of particular conduct. If such scrutiny is needed to deter- 
mine criminality, it strikes me as highly unlikely that the framers of the particular 
treaty in question (at least on the Uniteid States' side) intended that such conduct be 
a basis for extradition. 

If it is the intent of the bill to ftllow extradition where the present trend in state 
or federal law is to criminalize the conduct which is the subject of the extradition 
request, using a mechanical test such as "majority of the States" is unfair to both 
the government and the accused. For example, is it fair to the government if 25 
states (but not 26) criminalize particular conduct? Likewise, is it fair to the accused 
if 26 states have criminalized particular conduct by statute but most of those states 
either have not prosecuted under those statutes because the statutes are archiac, or 
because the statutes have not been interpreted, or have been given conflicting inter- 
pretations? 

I believe that the metgistrates are capable of interpreting the trends in the law to 
determine if the conduct is viewed as criminal in this country. I would therefore 
suggest a more flexible provision than (CXii) which would allow the courts to inter- 
pret trends in the criminal law without being obligated to rule on the basis of nu- 
merical majorities. 

3194(dX2)(A): As I read this section, if the applicable treaty does not specify a stat- 
ute of limitations defense, the § 3194(dX2XA) statute of limitations defense will only 
be measured by the law of the requesting party. In view of the jurisdictional nature 
of the statute of limitations in all federal criminal offenses to which a statute of 
limitations applies, I believe that the five year federal statute of limitations should 
also be incorporated into this section. I find it unfair to eliminate the bilateral stat- 
ute of limitations feature from this section when that bilateral feature has almost 
always been included in the treaties. 

3194(eX2): I am gratified to see that the bill maintains the jurisdiction of the 
courts to decide the politicttl offense exception in the first instance. As I stated in 
my previous comments on the draft version of this bill, I believe that inclusion of 
the word "normally" in (eX2XB) recognizes that there may be extraordinary situa- 
tions in which a court could find that the acts set forth in (eX2XBXi)-<vii) could satis- 
fy the political offense exception. 

3194(gXlXB): This subsection may conflict with the Federal Rules of Evidence to 
the extent that Rule 1101(dX3) states that the Rules do not apply to extradition pro- 
ceedings. 

3195(aXl): The appeal procedures are a needed and sensible modernization in ex- 
tradition law for both the government and the accused. 

3195(aX3): This section appears to give the appellate court the power to hold the 
accused without bail if the Attorney CJeneral makes the requisite showing. While 
inclusion of discretionary language is certainly appropriate, I believe this section 
should be modified to state that the appellate court can impose any additional bail 
conditions which will assure the continued presence of the accused rather than 
simply ordering the accused to be held without bail. 

3196(cXl)-(3): I agree with including some factors in addition to those set forth in 
the Bail Reform Act. I wholeheartedly agree with the bill's rejection of the out- 
moded "special circumstances" bail test which appears in the Senate bill. The spe- 
cial circumstances rule as presently set forth in the case law and as described in the 
legislative history to S. 1639 is unnecessary. The accused in an international extra- 
dition proceeding is often either an American citizen or a foreign national living 
and working openly in this country. Such persons have far less motivation to fail to 
appear for court hearings than defendants in ordinary criminal cases because: (1) 
they are trying to convince a judge not to order them extradited to a foreign coun- 
try. The best way an attorney and his client can convince a judge of the accused's 
basis trustworthiness is to make sure the accused appears in court as ordered; (2) 
bail conditions in extradition cases always entail surrender of passports or other 
travel documents, making unauthorized departure from the country extremely diffi- 
cult; (3) particularly in the case of United States citizens or foreign nationals living 
here legally, there is no motive to flee the country, since those persons will be 
unable to live or work in most other countries without immediate detection and 
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usually with very minimal extradition protections. Under the provisions of the Bail 
Reform Act, and the additional factors set forth in § 3196(cX3), very high bail would 
always be set where the government can adequately establish that the accused was 
actually fleeing from the demanding country or was otherwise what might be called 
an international fugitive. It is clear that if the accused has illegedly entered the 
United States, the risk of flight upon release is potentially greater, and bail will 
undoubtedly be higher. Likewise, if the crime charged is extremely serious and 
would ordinarily result in very high bail under the day-to-day application of the 
Bail Reform Act, a similar bail is going to be set for in an international extradition 
case. 

319C<cX4): I disagree with inclusion of a government right to appeal on the issue of 
bail. As far as I know, the government does not have such a right of appeal in any 
other criminal proceeding. I believe a magistrate or district judge is particularly 
competent to decide the issue of bail. If the government believes that there are addi- 
tional facts which were not considered by the judge, the proper procedure as in any 
criminal case is for the government to present its new evidence to the extradition 
judge in support of a motion to revoke, increase, or otherwise modify the bail previ- 
ously set. 

I would be happy to discuss the comments further with you or other members of 
your Subcommittee and staff. If a mutually convenient date can be arranged, I will 
testify before the Subcommittee in late January or early February. 

Thank you again for requesting my opinions about this important legislation. 
Very truly yours, 

WiLUAM M. GOODIIIAN. 

Mr. HUGHES. Thank you. 
Mr. Kastenmeier. 
Mr. KASTENMEIER. Thank you, Mr. Chairman. 
I am not that familiar with the subject. I appreciate the witness' 

comments. 
I assume you think more equitable or consistent decisions would 

be made by the courts than by judgments emanating from, say, the 
Department of State. You proceed from the notion that we ought to 
clarify the law with respect to the primary jurisdiction remaining 
with the courts to handle these matters rather than being handled 
administratively by the State Department. 

Is that correct? 
Mr. GOODMAN. That is correct. I might say, I can't say there 

would be perfect consistency in the decisions of various Federal 
courts on the political offense exception. But past cases have indi- 
cated a fair degree of consistency in the application of the political 
offense exception. Certainly enough consistency. 

I can live with it. I have had a lot of these cases. 
Mr. KASTENMEIER. I am not familiar with the cases. I notice that 

we have in our folder here some analysis of the McMullen case. 
Mr. GOODMAN. That was my case. 
Mr. KASTENMEIER. YOU felt that was fairly decided. 
Mr. GOODMAN. I must say yes. 
Mr. KASTENMEIER. HOW about the Eain case? 
Mr. GOODMAN. Abu Eain. 
Mr. KASTENMEIER. Yes. 
Mr. GOODMAN. I was not involved in that case. 
Mr. KASTENMEIER. I know you weren't. 
Mr. GOODMAN. I have some question about some of the language 

of the seventh circuit decision but the decision itself, I think, was 
inevitable. The decision to not sustain the political offense excep- 
tion contention in that case was inevitable because there was a 
failure of proof There was no proof that I am aware of, or there 
was insufficient proof that I have seen from the decisions that I 
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have read, establishing the existence of an uprising or insurrection 
in Israel. 

Mr. KASTENMEIER. In other words, if the respondent in that case 
had been more aggressive in presenting his case, he might have 
prevailed? 

Mr. GOODMAN. I don't want to say that because I tend to think 
no matter how aggressive he might have been, he would have lost. 

Mr. KASTENMEIER. DO you think it is distinguishable from the 
McMullen case? 

Mr. GrOODMAN. Yes, I think that particular case is. I think that 
case is because, as I understand, there was not an adequate show- 
ing made connecting this particular act—which was placing a 
bomb in an open area and killing a number of civilians—and either 
the Palestine Liberation Organization or its objectives. 

It appeared to be an act of random violence that was attempted. 
The defense attempted to cloak the act with the protection of the 
political offense exception. But they couldn't prove it. 

If you can't prove it, as far as I am concerned, that is the end of 
the inquiry. 

Mr. KASTENMEIER. The purpose of my pursuing this is to deter- 
mine whether or not the courts are capable of consistency in deal- 
ing with the cases, any more so than perhaps political judgments 
made by the Department of State in connection with the extradi- 
tion situation. 

Mr. GOODMAN. I think that they are. I think they have been and 
I think that they are. Yes. 

Mr. KASTENMEIER. Thank you, Mr. Chairman. 
Mr. HUGHES. Thank you, Mr. Kastenmeier. 
Mr. Sawyer. 
Mr. SAWYER. Thank you, Mr. Chairman. I tend to agree with 

your view on the removal of that political exception from the Fed- 
eral courts. I am a little concerned about your statement—as I un- 
derstand it—that you would superimpose, as one possibility, the 
Federal 5-year statute of limitations. 

I assume then you would not go along with the extradition of 
any of the Nazi war criminals? 

Mr. GOODMAN. That depends. If an argument can be made that 
the statute of limitation has tolled because one was a fugitive from 
justice, then the statute has not run. It also depends if they are 
charged with murder. There is no statute of limitations for murder. 

Mr. SAWYER. I would have to assume in most of the cases that 
they would have left the country where the offense was committed, 
which would have tolled their statute. 

If they had stayed in the United States more than 5 years, would 
it be your opinion that they had effectively tolled our 5-year stat- 
ute? How do you handle that? 

Mr. GrOODMAN. You mean they stopped the running of the statute 
or let it run out? 

Mr. SAWYER. NO, if, for instance, they fled to the United States, 
and were here for 10 years before being apprehended. Would our 5- 
year statute have tolled or would it apply because of their having 
fled Germany? 

I!t-«1T   O—83- 
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Mr. GOODMAN. The case law—I am litigating that now in another 
IRA case—doesn't have to do with quite the same offenses, but I 
think the case law is unclear. 

If it is viewed that they fled the demanding country, in effect 
fleeing from justice, which is the justice of the demanding country, 
since the time they left. Then the statute is tolled. It hasn't run 
out. 

On the other hand, let's say they have lived openly and identifi- 
ably and not under a false name. For example, if Adolph Eichmann 
had lived in the United States under the name Adolph Eichmann 
for years after he left wherever he was and he wasn't charged with 
murder, the statute might run out. 

But if he is charged with murder, there is no statute of limita- 
tions. If somebody is fleeing from justice, the statute has tolled. If 
they are living under an assumed name or m£inner that prevents 
their apprehension, I think the argument can be made that they 
are fugitives and therefore, the statute has not run. 

Mr. SAWYER. If our police forces took the same view the police 
forces took in the South American countries, you wouldn't be wor- 
ried about the extradition situation in the Eichmann case at all. 

Mr. GOODMAN. I understand. I used that only as an example. 
Mr. SAWYER. Under most laws, at least those that I am familiar 

with—and I am not an international lawyer, so in many foreign 
countries this may not be true—but within the United States, toll- 
ing is not coupled with a necessity of having disguised your identi- 
ty or hidden in some other jurisdiction. "The statute is tolled by 
your absenting yourself from the jurisdiction wherein either the 
civil or criminal liability arose. 

Mr. GOODMAN. I think it is both. I think there is case law that 
talks in terms of not only absenting yourself from the jurisdiction, 
but taking and doing other acts which prevent you from being ap- 
prehended, by going underground, changing your name, or avoid- 
ing contact with the police in a way that suggests that you are 
trying to keep them from flnding out who you are. 

It is a strange area and it is even stranger when you apply it to 
international extradition. I agree there are some areas of confusion 
there. For example, the American-British treaty that is still in op- 
eration explicitly includes the statute of limitations of either coun- 
try as a defense. That has been interpreted in the Federal courts 
here to mean the Federal statute of limitations of 5 years for any 
crime for which there is statute of limitations. So the treaties  

Mr. SAWYER. I come back to the thing that confuses me. Assume 
that both England and the United States have a 5-year statute, 
whether they do or not. 

Mr. GOODMAN. OK. 
Mr. SAWYER. Is the statute tolled if he leaves England after 2 

years and if he has been in the United States for 6 years? Has he 
got a statute offense or not? 

Mr. GOODMAN. I don't mean to sound too much like a defense at- 
torney, but it depends why he left or what the circumstances were 
of his leaving. 

Mr. SAWYER. He is a fugitive. He got out because he was afraid 
to be arrested. 
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Mr. GOODMAN. What could he do here? If he came and lived 
openly under his own name and in a manner where he would have 
been apprehended or could have been if anybody had bothered to 
initiate the extradition, the statute of limitation might runr. 

Mr. SAWYER. So he moves to Keokuk, Iowa, and lives on a farm 
under his regular name. He makes no overt effort to conceal his 
name, but not many British would know where Keokuk, Iowa, is. I 
don't either. 

Mr. GOODMAN. It would depend on when the charge was formally 
filed in England. If the offense occurred, say, in 1974, and the 
criminal charge was not filed in England until 1980, it would not 
matter when he left England. 

The statutes of limitations would have run. Forget about wheth- 
er he was living openly or not. 

If the criminal charge was filed within the 5-year statute in Eng- 
land, it would have been filed within the 5-year statute in the 
Unitied States, and would not have run out, irrespective of what he 
is doing here. 

A lot depends on when the charge is filed in the demanding 
country and finding an equivalent event here that tolls the statute 
here. 

Mr. SAWYER. Thank you, Mr. Chairman. 
Mr. HUGHES. Thamk you, Mr. Sawyer. 
Mr. Groodman, you put your finger on one of the central issues. If 

I understand your testimony, you have some concerns over what 
amounts to a total exclusion of acts of violence from the considera- 
tion of political offense. 

Mr. GOODMAN. Yes. 
Mr. HUGHES. YOU go on to suggest that you have no difficulty 

with having drug abuse in that category. 
Mr. GOODMAN. No, I personally don t, because I don't think  
Mr. HUGHES. Let me take it one step further. In many parts, for 

instance, Burma, the insurgency in that country is financed 
through trafficking in heroin. 

Mr. GOODMAN. YOU said what? 
Mr. HUGHES. The insurgency that exists in that coimtry. 
Mr. GOODMAN. Yes. 
Mr. HUGHES. SO if an individual were to flee to this country, for 

instance, in some way connected with the insurgency, you would 
exclude that and yet you have difficulties with our efforts to ex- 
clude acts of violence. 

Do you find anything inconsistent with that? 
Mr. GOODMAN. Maybe there is a certain degree of inconsistency, 

but I don't see a direct-enough nexus between, for example, a Bur- 
mese general or quasi-military official who has his little poppy field 
out somewhere raising money purportedly to finance insurgents 
and what they are doing—I think the essence isn't who is financing 
somebody, it is what the insurgents themselves are doing in their 
efforts to overthrow the government. 

I think there is a point at which you simply have to draw the 
line. I would be prepared to draw it at a point where you deal with 
the acts of the people who are, as it were, on the front lines, rather 
than those who are behind the scenes, because otherwise you £u-e 
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going to get an absurd amount of the use of political offense excep- 
tion. 

Mr. HUGHES. Let me take you to the front lines, then. 
You apparently can understand the exclusion of hijackings. 
Mr. GrOODMAN. Yes, I can. That is right. 
Mr. HUGHES. HOW do you differentiate between that and the 

bombing of a building? 
Mr. GOODMAN. I think, again, it has to be based on a case-by-case 

analysis. I think there may be a view that aircraft hijacking, has 
an international element to it and affects not only those within the 
country where the insurgency may be occurring, but arguably may 
affect people who are passing through or have the misfortune of 
being on the plane. That risk is so great that there has to be an 
absolute prohibition against that kind of conduct. 

Mr. HUGHES. HOW about where the building is at the Olympics, 
and internationals are exposed to that risk? 

Mr. GOODMAN. I see no way that could have qualified for the po- 
litical offense exception, because, as I see it, you must have the in- 
surrection predicate. There was no insurrection in Germany when 
the Israel weightlifting team was killed. 

I find that the predicate showing of insurrection, an uprising, is 
critical and is basic to this exception. 

Mr. HUGHES. If I understand, you think it has more to do with 
the failure to provide in the statute some nexus to a political upris- 
ing or civil strife or insurgency or some other activity. 

Is that what gives you concern over the criteria that we have 
used in the bill defining those acts of violence that are excluded? 

Mr. GOODMAN. That is right. But I recognize those are difficult 
concepts to statutorily define. 

Mr. HUGHES. HOW would you define the type of situation that 
you envision should be part of the bill? 

Mr. GOODMAN. Well, I suppose the best definition I can give is 
from past experience. I would define it as activity of a well-recog- 
nized, organized group whose political objectives is one directed at 
taking control of a government or eliminating the government 
presently in power in order to substitute another government for 
it. That it is not, for example, the Italian Red Brigade situation, a 
group of terrorists who have no clearly defined political program 
other than terrorism for the sake of terrorism and presumably 
some pie-in-the-sky notions about no more oppression from the 
ruling class. 

That is not my idea of what falls within the scope of the political 
offense. 

Mr. HUGHES. I am not sure what you mean by organized. 
Suppose the captors of General Dozier happened to escape and 

came to this country and Italy sought their extradition. How would 
you apply it? 

Mr. GOODMAN. I do not think they could prevail for two reasons. 
First, I think there is no insurrection or uprising occurring in Italy 
that is extensive enough, if one exists at all, to fall within the con- 
cept of the political offense exception. 

Second, I don't think that that organization has enough defini- 
tion to it in terms of either its membership or objectives to fall 
within the political offense exception. 
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Mr. HUGHES. They sure did a good enough job for a long period 
of time interrupting the operation of government. 

There was a time when they were having some difficulty keeping 
people in public office because of the acts of violence directed at 
the government, right? 

Mr. GOODMAN. I agree. There have been acts of violence directed 
at the government that have been disruptive. But there is no de- 
fined objective to that activity beyond just disrupting the present 
governmental structure in Italy. 

I don't think that is what the political exception is designed to 
do. 

Mr. HUGHES. I understand your point. I guess I think the bottom 
line is I just draw the line a little differently than you would. 

You mentioned your concerns over bail. I don't know where you 
get the impression that the defense would not have the right to 
appeal, as with the Government, under the legislation. 

You also question the right to bail after a decision has been ren- 
dered adversely to the Justice Department. Under those circum- 
stances, I think again your concerns are relatively unfounded be- 
cause actually the court can decide either way on that issue, de- 
pending on the circumstances. 

So I think the legislation has sufficient flexibility in it that pro- 
tects the rights of individuals. It is for the court to decide whether 
bail is to be accorded after reviewing all the evidence. And it ac- 
cords both parties the right to appeal that decision. 

Mr. GOODMAN. Well, as I say, as I read through the bill, I had 
the impression that the Government's right to appeal WEIS unilater- 
al and that there was no defense right to appeal. If there is, I 
would think that would suffice. 

I do have some lingering concern about the appellate court's 
power with respect to bail when the Government has lost an 
appeal. 

As I read the statute, I got the impression that the appellate 
court either had to hold the defendant, I think that is the lan- 
guage, and it doesn't talk in terms of with or without bail. 

I was assuming that that might mean it would be a no-bail situa- 
tion while the Government appeals. 

I also assumed that if a person has been out on bail previously, 
that a court would have the discretion to allow that bail status to 
remain in effect. If that is the case, then I have no concern about 
that provision. 

Well, thank you. 
Mr. HUGHES. YOU have been most helpful to us and we are in- 

debted to you for your testimony. 
Mr. GOODMAN. Thank you for the opportunity to appear. 
Mr. HUGHES. Our next witness is Prof. Cherif Bassiouni. Profes- 

sor Bassiouni teaches at the College of Law of DePaul University 
in Chicago. 

He is recognized as one of the leading scholars in the area of in- 
ternational law. He has written a number of definitive treatises on 
international law. 

In addition. Professor Bassiouni has served our Government as a 
legal consultant in several instances. 



Professor Bassiouni, we have received a copy of your written 
statement, and without objection, it will be made a part of the 
record. 

We hope that you can summarize. 

TESTIMONY OF CHERIF BASSIOUNI, COLLEGE OF LAW, DePAUL 
UNIVERSITY, CHICAGO, ILL. 

Mr. BASSIOUNI. I concur in the original remarks the chairman 
made concerning the need to improve and update the extradition 
laws of the United States, but I am not too sure that I share the 
basic premises that have been advanced as the bases for that. 

The need to update the extradition laws of the United States 
exists for a variety of technical and practical reasons. The reason 
we find fault with these laws is essentially that they provide a vari- 
ety of opportunities for, common criminals, to draw out the process 
of extradition over an extensive period of time. It is not because 
extradition contains loopholes that benefit international criminals. 

If one looks empirically over the last 10 years, one finds only a 
few cases involving the political offense exception, to the best of my 
knowledge, there were less than five granted over this period of 
time. 

So to place the emphasis on the political offense exception as the 
premise for the change in the law of extradition is not founded em- 
pirically. 

Among the policy questions that have to be considered is how 
Government-oriented the proposed act ought to be in relationship 
to the type of minimum guarantees of due process that should con- 
tinue to exist in this extradition process. 

Though I share the concerns of others in discussing the problems 
of the political offense exception, I am much more concerned with 
the absence of a definitive standard of probable cause which pre- 
scinds from whether or not the probable cause exists in the treaty. 
It would seem to me that having a statute that does not have a 
standard of probable cause, and under which a person can be ar- 
rested on provisional arrest with nothing more than a telex, then 
sent to a requesting State on nothing more than an arrest warrant 
if the treaty so provides, provided that it is procedural and authen- 
ticated, notarized and translated, would in my judgment seriously 
curtail basic standards of justice in the United States and should 
be considered much more critically than it has. 

I would like to address myself to some of the more technical as- 
pects of the act as opposed to broader policy questions. 

I would like to recommend that in the definition of treaties, the 
definition be enlarged so as to include specific reference to reliance 
on multilateral treaties since it is the intent of the act to allow the 
United States to rely on multilateral treaties for extradition, as 
well as bilateral treaties. 

The United States is a signatory to a number of international 
conventions in the field of international criminal law containing 
such provisions and I think that it should be stated explicitly. 

The provisional arrest provision should be examined more care- 
fully in view of the fact that it is possible that £m individual under 
the terms of the provisional arrest and special bail provisions be 
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placed in the impossible position of having to prove a negative, 
that is to show under what circumstances that person should be re- 
leased on bail, and thus remain detained for a period of 60 days on 
practically no showing on the part of the requesting government. 

The legislation should state certain standards more clearly so as 
to be a general guideline to treaties. 

There is a technical question with respect to the relationship of 
extraditable offenses and double criminality. I agree with the pres- 
ent formulation that extraditable offenses and findings are to be 
determined on three possible alternatives, the laws of the United 
States, the laws of the state where the individual is found, and the 
majority of the laws of the involved states. 

There should however be a link between that requirement and 
evidentiary findings, that is if double criminality is found, not on 
the basis of Federal law, but on the basis of state law, then the 
standard of probable cause and sufficiency of evidence should be es- 
tablished on the basis of that law. 

With respect to the waiver provision it is important that the in- 
dividual be notified of what he is waiving, that he has the benefit 
of all the documentation that is necessary and there be a specific 
link between waiver and the rule of specialty so that somebody 
does not waive extradition for the crime of burglary and finds him- 
self charged with 15 different crimes not included in the waiver 
upon return to the requesting state. 

The rule of specialty should be stated, though it is a customary 
rule of international law, and the United States has relied upon it. 
It is one that benefits not only the relator, but the U.S. Grovern- 
ment in making sure that its processes will not be used improperly 
by a foreign government. 

A formulation could be if the requesting state would like to pros- 
ecute the individual for a crime other than for which he has been 
extradited, that it must make a showing to the U.S. Government of 
probable cause and allow the Government in this case to waive the 
rule of specialty. 

Again, going back to the issue of probable cause, I think it is in- 
dispensable that the legislation provides for probable cause. I real- 
ize that some of the treaties will try to do away with probable 
cause, but I think the legislation ought to be very forthright on the 
matter and require probable cause in all cases. 

I think there is an incongruity here because there is no case in 
which the Supreme Court has said that probable cause is required 
for extradition. The reason for that, in my judgment, is because the 
Supreme Court and other courts have found that probable cause is 
required for purposes of an arrest which is inexorably linked to ex- 
tradition. 

And, therefore, since there has been no cases in which the arrest 
is completely severed from the extradition and probable cause is 
the same standard applicable to both, the Supreme Court probably 
did not see fit to address the issue of probable cause as a constitu- 
tional standard for extradition. This may also be because it is in 
the existing legislation. 

If it is removed from the legislation, or if the legislation makes it 
optional and a treaty removes the standard of probable cause, it 
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seems rather incongruous that an individual could be arrested sub- 
ject to probable cause and then extradited without probable cause. 

I realize that a technical argument could be made to show the 
difference between the two issues, but they are so closely related 
that it really isn't worth the reduction of basic minimum protec- 
tions of human rights of individuals in our crimined justice system 
to remove that guarantee. 

The rule of noninquiry to which the chairman referred presents 
two sets of problems. The first has to do with whether or not the 
U.S. courts will inquire into the treatment that a person will be 
subjected to in the requesting country. For example, a given system 
may provide that a person may be punished in such a way that it 
would constitute in our view cruel and unusual or inhuman or de- 
grading treatment. The question then is whether or not U.S. courts 
will look into the type of treatment and punishment that an indi- 
vidual is likely to receive. This is particularly true of legal systems 
which have corporal punishments which are unconstitutional in 
the United States. 

So far, our jurisprudence has always held against such inquiry. I 
would be in favor of a rule that permits U.S. courts to examine 
whether or not an individual, upon return, will be subjected to 
cruel and unusual punishment. I would suggest that we might con- 
template legislation that would provide for an alternative that 
such individuals would be prosecuted in the United States, using 
traditional conflict of laws—that is, the U.S. procedures—and the 
substantive laws of the states wherein the crime in question was 
committed, and apply U.S. penalities as if the crime would be a 
U.S. crime. 

The other set of problems relating to noninquiry arises with re- 
spect to an individual claiming that he is being requested for pur- 
poses of being persecuted. That is, the individual is not claiming 
that the crime for which he is being requested is of a political 
nature, but that the purpose of the prosecution is for his persecu- 
tion or might lead to his persecution. 

We have under our Immigration and Naturalization Act provi- 
sions for political asylum which embody the 1967 protocol amend- 
ing the 1951 Convention on Refugees, which specify clearly what 
standards to apply in case a person may be subject to persecution 
on the grounds of race, religion, or ethnicity in a particular coun- 
try. 

The act could include the same standards of the Immigration and 
Naturalization Act and allow the magistrate in the extradition pro- 
ceedings to make that determination in the same manner that the 
immigration judge would make that same determination to avoid 
having two different standards that could be applied in two differ- 
ent ways. 

With respect to the political offense exception, I believe that the 
standards set forth by the U.S. judiciary, ever since we have start- 
ed the extradition practice in the late ITOO's, are standards which 
are fairly clear. My predecessor has expressed them and I am sure 
in prior testimony, other people have stated them as well. I think 
the judiciary is perfectly capable and trustworthy in carrying out 
the application of this standard as it is with respect to the adminis- 
tration of criminal justice as a whole. 
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What we need, however, are legislative guidelines which c«in be 
drawn from the precedents that we have and from careful study of 
the problems that the application of these precedents raise. 

We also need a specific addition to that. Namely, what I would 
refer to as the exception to the exception and that is the removal 
from the political offense exception of all international crimes. 

The listing in the present legislation excludes a variety of inter- 
national crimes for which I suggest that there should be presump- 
tive extradition. The listing of such crimes is not advisable since it 
excludes some such as: war crimes, crimes against humanity and 
others, and would exclude others that may come about. 

International crimes being those which an international conven- 
tion states to be £m international crime or those in which there is a 
specific obligation on the part of a state to either prosecute or ex- 
tradite. 

If I may here respond to a question that Mr. Sawyer had asked 
the preceding witness concerning the question of statute of limita- 
tion, there is since 1968 an International Convention on the Nonap- 
plicability of Statutes of Limitation to War Crimes and Crimes 
Against Humanity, and it would be appropriate for the United 
States to ratify that convention and thus avoid all of the problems 
relating to that question in the meemtime a provision on that ques- 
tion could be inserted in this act. 

Mr. SAWYER. DO I understand, you to say that we have not 
signed that? 

Mr. BASSIOUNI. I don't believe so. 
The act should also contain provisions concerning the defense of 

double jeopardy; plea bargaining, and statutes of limitations since 
those are questions that come out recurringly in various decisions. 

They are sometimes treated in the treaties, but I think they are 
better treated in the national legislation. 

Finally, I think we should have a provision here on transit extra- 
dition which involves a situation where somebody may be transit- 
ting over and through the United States and is being sent from one 
country to another, in which the United States is not involved, but 
may land in the United States and upon landing, may file a peti- 
tion for habeas corpus. 

I think, as a whole, I would like to conclude with one observa- 
tion. 

The act should be a truly national legislation. It should not be 
the exception to what the treaties do not cover. It should set the 
basic premises and fundamental rules and guidelines to which 
hopefully treaties will conform to. 

I think it would prove very helpful to the Government in negoti- 
ating international treaties to be able to point to a comprehensive 
legislation that does not at each and every substantive procedural 
rule defer to a treaty. 

By continuously deferring to a treaty, in fact, we are encouraging 
foreign governments negotiating with the United States to try to 
negotiate special rules. 

If we did that, what we would have is not only a single national 
law, but as many national laws on extradition as we would have 
treaties with different countries. 
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We would have a separate jurisprudence for the different treaties 
adding more confusion, and certainly adding a great deal of work 
to the caseload of our already overburdened courts. 

[The statement of Mr. Bassiouni follows:] 

STATEMENT BY M. CHERIF BASSIOUNI 

1. RELATIONSHIP BETWEEN THE LEGISLATION AND TREATIES 

The imf)ortance of having a single national legislation providing uniformity in ap- 
plication cannot be underestimated. The Extradition Act should accomplish this 
purpose by serving as the basis for all substantive and procedural matters, while 
treaties, on the other hand, should include exceptional matters not covered in the 
legislation. 

If the national legislation is not the general rule, then every treaty becomes a 
separate procedural statute, with the result that there could be as many as one hun- 
dred different procedures applied by the courts. The obvious consequence would be 
lack of consistency in the practice of extradition and potential jurisprudential confu- 
sion. Because precedents would only affect the interpretation of the provisions of 
each treaty individually, this would stimulate and increase judicial recourses with 
the result that the judicial case load would be significantly increased, especially at 
the appellate level, for a number of years to come. In addition to the obvious advan- 
tages of uniformity and reduction of litigation, a national legislation would also 
reduce the burden on the United States government of renegotiating with every for- 
eign government basic substantive and procedural matters already contained in the 
Act. 

Furthermore, the existence of national legislation, while it would not preclude the 
government from negotiating treaty provisions that may be contrary to it, would 
nevertheless strengthen the government's position in its negotiations with foreign 
governments in maintaining greater uniformity among treaties and conformity be- 
tween the treaties and the legislation. The more the legislation in its specific lan- 
guage allovra for treaties to regulate certain substantive and procedural matters, the 
more likely it is that forei^ governments will insist on particular clauses which 
ma^ differ from the legislation. Thus a true national legislation is what is suggested 
as It is the trend throughout the world as opposed to our Act which merely supple- 
ments treaties which would put the United States in a rather unique position 
among most countries of the world with a tradition in extradition law and practice. 
The same observation was made by this witness before the Senate Judiciary Com- 
mittee on Bill 1639. See Hearings, Committee on the Judiciary, 97th Congress, 1st 
session, October 4, 1981. 

2. RELIANCE ON MULTILATERAL TREATIES 

Although the definition of "treaties" may be broad enough to encompass multilat- 
eral treaties, it is recommended that the defmition specifically mention multilateral 
treaties. This would permit the United States to comply with those provisions in 
multilateral treaties to which it is a signatory and which allow reliance on the ap- 
plicable extradition provisions in these treaties instead of or in addition to bilateral 
treaties. 

Such provisions exist, for example, in the Single Convention on Narcotic Drugs, 
1961, 18 U.S.T. 1407, T.I.A.S. No. 6298, art. 36, as amended by the Protocol of 25 
March 1972 amending the Single Convention on Narcotic Drugs, 1961, 8 August 
1975, E/Conf. 63/9, 26 U.S.T. 1439, T.I.A.S. No. 8118, art. 36; Convention on Psycho- 
tropic Substances, 21 February 1971, U.N. Doc. E/Conf. 58/6, T.I.A.S. No. 9725, art. 
22; Organization of American States Convention to Prevent and Punish the Acts of 
Terrorism Taking the Form of Crimes Against Persons and Related Extortion that 
are of International Significance, 31 January 1971, OAD/Off. Rec./Serv. P./Doc. 68, 
27 U.S.T. 3949, T.I.A.S. No. 8413, arts. 3, 7; Convention on the Prevention and Pun- 
ishment of Crimes Against Internationally Protected Persons Including Diplomatic 
Agents, 14 December 1973, G.A. Res. A/3166 (XXVIII), 28 U.S.T. 1975, T.I.A.S. No. 
8M2, art. 8; Tokyo Convention of Offenses and Certain Other Acts Committed on 
Board Aircrafl, 14 September 1963, 20 U.S.T. 2941. T.I.A.S. No. 6768, art. 3; Hague 
Convention on the Suppression of Unlawful Seizure of Aircraft, 16 December 1970, 
I.C.A.O. Doc. 8920, 22 U.S.T. 1641, T.I.A.S. No. 7192, art. 8; Montreal Convention for 
the Suppression of Unlawful Acts Against the Safety of Civil Aviation, 25 Septem- 
ber 1971, I.C.A.O. Doc. 8966, 24 U.S.T. 564, T.I.A.S. No. 7570, art. 8. For a listing of 
international instruments on international criminal law and a bibliography of inter- 
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national crimes, aee M. C. Bassiouni, "International Criminal Law: A Draft Interna- 
tional Criminal Code" (1980). 

3. MULTIPLE REQUESTS 

The draft legislation contemplates that in the event a person is held non-extradit- 
able, the Attorney General may not present a second request on the "same factual 
allegations." To conform more closely to the traditional definition of double jeop- 
ardy, it is suggested that the word "substantially" be added to "same factual allega- 
tions." This would give the government additional flexibility. 

4. PROVISIONAL ARREST 

Because provisional arrest subjects a person to detention without the opporttmity 
for either the government or the relator to know much about the charges or the 
evidence available to support it, it is recommended that provisional arrest be struc- 
tured to provide for a very short initial period of detention, (five working days) 
pending the arrival of "some evidence of probable cause." If this evidence is not pro- 
duced, the individual should be entitled to release on bail in accordance with the 
provisions of the Bail Reform Act. This would reduce the individual's burden to 
meet the requirements of the bail provisions set forth in the Act which are more 
difficult to meet because he would not have the benefit of having knowledge of the 
charges or being confronted with the documents and evidence otherwise required by 
the Extradition Act. See Caltagirone v. Grant, 629 F.2d 739 (2d Cir. 1980). 

5. EXTRADITABLE OFFENSES AND DOUBLE CRIMINAUTV 

To avoid extradition for minor offenses, it is recommended that the provision on 
extraditable offenses and double criminality be drafted to require that extradition 
shall be allowed only if the crime in question is punishable by at least one year of 
imprisonment under the laws of the United States, the state of arrest, or the mtyor- 
ity of states. This will avoid using the cumbersome process of extradition for minor 
offenses. Ortainly it would also avoid the need to list extraditable offenses which 
requires periodic updating and causes problems of interpretation. See Branch v. 
Raiche, 618 F.2d 843 (1st Cir. 1980), which permitted reliance on the criminal laws 
of the m^ority of states. 

6. WAIVER AND THE RULE OF SPECIALTY 

Waiver of the extradition hearing should be linked to the rule of specialty; that is, 
the Act should provide that the relator can be prosecuted in the requesting state 
only for the crime for which he has waived the extradition hearing. 

In addition, the Act should provide that a relator can consent to a waiver only 
after he has informed the court of his willingness to consent and has been advised 
by the court of the charges against him for which his extradition has been request- 
ed. These changes are required to ensure an individual's consent is made with full 
knowledge of the charges against him and to ensure that the court record reflects 
the charges for which the individual was extradited. 

7. RULE OF SPECIALTY 

A separate provision on the rule of specialty should be inserted in the Act. Al- 
though specialty may benefit the relator, it is also a right of the government, as the 
requested state having granted extradition, to ensure that its processes have not 
been used for a purpose other than the one specified in the treaty. This provision 
should permit the Government to waive the rule without the need for a judicial 
hearing provided that the requested state has "probable cause" for the other crime 
or crimes, and that it does not seek to prosecute the individual for political, racial, 
religious, or ethnic reasons. See M. C. Bassiouni, International Extradition and 
World Public Order, 352-60, 406-407 (1974). 

8. PROBABLE CAUSE AND COURT'S FINDINGS 

The Act should specifically designate the findings the court must make in deter- 
mining whether an individual may be extradited. The Act should require that the 
court make the following findings: 

(1) that the court has jurisdiction; and 
(2) that a valid treaty exists on which extradition can be based; and 
(3) that the complaint conforms with the provisions of the Act; and 
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(4) that there are reasonable grounds to believe that the person charged is the one 
before the court; and 

(5) that the evidence presented is sufficient to support a finding of probable cause 
to believe that such person may have committed the offense charged; and 

(6) that the offense charged is extraditable under the treaty and is punishable 
under the laws of the requesting state and under the laws of the United States or 
any other state within the United States of America; and 

(7) that no defense to extradition specified in the applicable treaty or in this act 
exists. 

In its present form, the draft omits some of the requirements set forth in numbers 
1, 2, 3, 6 and 7 above. In addition the draft allows extradition on less that "probable 
cause" or none depending upon the applicable treaty. 

The proposed changes listed above would spell out with certainty the documents 
and showings that are incumbent upon the government in accordtmce with existing 
treaty and legislative standards as well as a body of jurisprudence in the United 
States that has been consistent for almost one hundred years. 

It must be noted that the Act states that "probable cause" is only required in the 
absence of treaty language contrary thereto. This means that the government may 
negotiate away the requirement of "probable cause." So far, the Supreme Court has 
not ruled on whether 'probable cause" is a required constitutional standard for ex- 
tradition. The absence of legislation would probably compel the Court to take such a 
position. In any event, "probable cause" is required for an arrest under the fourth 
amendment. Consequently, it is diflicult to conceive how a person can be arrested 
with "probable cause" but can be extradited without "probable cause." The govern- 
ment could argue however that "probable cause" for an arrest is different from 
"probable cause" for extradition, thus creating an artificial distinction in legal 
standards which has not existed heretofore. Clearly this would increase opportuni- 
ties for litigation while in the meantime ostensibly reduce the procedural guaran- 
tees that "probable cause" requires, which in this case is equivalent to the same 
constitutional guarantee. The legislation should not enhance the ambiguity inherent 
in its present form. Because of the importance of "probable cause ' as a fourth 
amendment right, it is quite likely that courts would find that requirement to be a 
constitutional standard. 

9. EVIDENTIARY MATTERS 

The Act should be more specific with respect to the use of the federal rules of 
evidence to determine the "sufficiency of evidence" and "probable cause" to ensure 
that courts will not rely on state rules of evidence if the crime for which the relator 
is requested is predicated on state criminal law under the principle of double crimi- 
nality. 

The Act should also specify that any evidence seized in the United States in ac- 
cordance with the rules of search and seizure and other constitutional guarantees 
may be transmitted to the requesting state. 

10. RULE OF NON-INQUIRY 

Two issues arise in connection with the rule of non-inquiry: first, whether the in- 
dividual upon return will be subjected to cruel, inhuman or degrading treatment; 
second, whether the relator, although requested for an extraditable offense, was ac- 
tually requested with the intention of being prosecuted on the grounds of race, reli- 
gion or political beliefs as defined in the 1967 Protocol amending the 1951 Refugee 
Convention. 

With respect to the first issue. United States courts should be permitted to deny 
extradition or to request assurances that a person shall not be subjected to cruel or 
unusual treatment in the requesting state. This has not been the case in the United 
States so far. See M. C. Bassiouni, International Extradition and World Public 
Order 424, 463, 466, 569 (1974). See also Rosado v. Civilleti, 621 F.2d 1179 (2nd Cir. 
1980) (although not an extradition case, it indicated the reluctance of United States 
courts to inquire into the process of foreign countries.) 

With respect to the second issue, the extradition judge should be permitted to 
apply the provisions of the 1980 Refugee Act concerning asylum if a finding is made 
according to the provisions of title 8, United States Code, section 1101(a) (42) (A) that 
the individual would be subjected to persecution in the requesting state on the 
grounds set forth in that section. At present, an immigration judge at an asylum 
proceeding may make such a finding; therefore, there is no reason why the extradi- 
tion judge should not be able to make the same determination based on the same 
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legislation provisions. Any different provisions would create inconsistencies, which 
should be avoided. 

11. POLITICAL OFFENSE EXCEPTION 

The Act should require that a person otherwise found extraditable shall not be 
extradited if the court finds that extradition is sought for a political offense, or for 
an offense of a political character. A political offense or an offense of a political 
character should be defined as either (1) a purely political offense such as an offense 
based on acts or conduct not involving violence and directed against the state, or 
essentially constituting freedom of speech, opinion, expression, and their symbolic 
manifestations not involving violence; or (2) a relative political offense whereby a 
person who is politically motivated engages in a political act in the context of a war, 
revolution, civil strife, civil or political disturbance and in which a crime of violence 
has resulted as a natural outgrowth of the predominating political act. The relative 
political offense should also, therefore, be included. In contrast to a purely political 
offense which has no element of common crime, a relative political offense contains 
an element of violence which creates a private wrong. The relative political offense 
can be an extension of the purely political offense, or it can be a common crime 
prompted by ideolc^cal motives. 

In determining whether an act constitutes a relative political offense, three fac- 
tors should be taken into account: (1) the degree of the actor's political involvement 
in the ideology or movement on behalf of which he has acted, his personal commit- 
ment to and belief in the cause on behalf of which he has acted, and his personal 
conviction that the means (the crime) are justified or necessitated by the objectives 
and purposes of the ideological or political cause; (2) the existence of a link between 
the political motive (as expressed above) and the crime committed; (3) the propor- 
tionality or commensurateness of the means used (the crime and the manner in 
which it was performed) in relationship to the political purpose, goal, or objective to 
be served; and (4) that the relator's political motives and goals predominate over his 
intention to commit the common crime. See Eain v. Wilkes, 641 F.2d 504 (7th Cir. 
1981). These criteria are the embodiment of the jurisprudence of the United States 
on the political offense exception and are elaborated in greater detail in M. C. Bas- 
siouni, International Extradition and World Public Order. 370-425 (1974). 

In addition, the Act should state that an international crime as specified in a mul- 
tilateral treaty to which the United States or the requesting state is a party shall 
not constitute a political offense or an offense of a [x>litical character and is ex- 
cluded from the applicability of the political offense exception. 

In the formulation of the specific provision on exclusion of international crimes, 
rather than listing those international crimes which are excluded—which would 
preclude non-listed crimes—it is suggested that the provision specifically state: "any 
offenses which an international treaty to which the United States or the requesting 
state is a signatory which specifically states that the conduct in question constitutes 
an 'international crime,' or any offense which an international treaty to which the 
United States is a signatory which provides for the alternative of prosecution or ex- 
tradition." 

This formulation would include a number of international crimes not encom- 
passed by the present formulation of the Act such as war crimes and crimes against 
humanity, slavery and slave-related crimes; genocide and apartheid (although the 
United States has not yet ratified these two conventions); unlawful use of the mails 
for acts of terrorism; international traffic in obscene materials; and interference 
with international cables. See M. C. Bassiouni, International Criminal Law: A Draft 
International Criminal Code, 52-106 (1980). In addition, this formulation would in- 
clude such other international crimes as may be developed by future international 
conventions such as the "Draft Convention on the Prevention and Suppression of 
Torture," 1 February 1978, U.N. Doc. E/CN. 4/NGO 213, which is presently before 
the United Nations. 

The Act should also specify that the relator may petition the court to suspend the 
extradition proceedings or the extradition order pending a determination by the At- 
torney General or the Secretary of State of the relator's petition for political asylum 
in accordance with the provisions of title 8, United States Code, section 
1101(aX42XA), if one is pending. This instance would apply whenever a person has 
been arrested and for extradition after he has filed a petition for political asylum. 
In that case, the extradition proceedings would be suspended pending a determina- 
tion by the Attorney General and the Secretary of State in accordance with the Im- 
migration and Naturalization Act. In the event, however, that the individual raises 
an issue substantively analogous to the grounds for political asylum within the con- 
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text of the extradition hearing, the recommendation made under number 10, Rule of 
non-inquiry would apply. 

12. DOUBLE JEOPARDY AND IMMUNFTY AND PLEA BARGAIN 

The Act should include a provision stating that a person shall not be extraditable 
if he has already been prosecuted, whether acquitted or convicted, for substantially 
the same crime or offense as the one for which his extradition is sought. The Act 
should also provide that such a determination shall be made on the basis of United 
States law or the law of the state wherein the court is located. In this manner, the 
legislation will codify judicial interpretation holding that the defense of double jeop- 
ardy is validly raised as a bar to extradition when the extradition request is based 
on the same or substantially the same crime as that for which the relator has been 
convicted or acquitted. Whether the legal basis of this defense in United States law 
is found in the eighth amendment or the doctrine of res judicata, it embodies the 
principle ne bis in idem recognized in various multilateral and bilateral treaties to 
which the United States is a signatory. See Sindona v. Gmnt, 619 F.2d 167 (2nd Cir. 
1980). This would also provide for uniformity among treaties. 

In addition, the Act should include a provision stating that if immunity or plea 
bargain includes or refers to extradition, a person who is sought for extracUtion and 
who has been granted immunity from prosecution in the United States for substan- 
tially the same crime or substantially the same facts giving rise to the offense for 
which he is requested will not be extradited unless any prosecution or conviction in 
the United States predicated on the immunity or plea bargain is vacated. Such a 
f>rovision would take into account current United States case law holding that a re- 
ator cannot be extradited if he was granted immunity or entered a negotiated 

guilty plea with respect to conduct which is the same or substantially the same as 
the one giving rise to the criminal charge for which extradition is sought. Because 
constitutional rights supersede obligations under a treaty, extradition in such an in- 
stance cannot be granted unless the plea is vacated. See Santobello v. New York, 404 
U.S. 257 (1971); United States v. Pihakis, 645 F.2d 973 (5th Cir. 1977); Scrivens v. 
Henderson, 525 F.2d 1263 (5th Cir.), cert, denied 429 U.S. 919 (1976), Geisser v. 
United States, 513 F.2d 862 (5th Cir. 1975), on remand Petition of Geisser, 414 F. 
Supp. 49 (S.D. Fla. 1976), vacated on other grounds, 554 F.2d 698 (5th Cir. 1977); 
Dugan v. United States, 521 F.2d 231 (5th Cir. 1973). See also the testimony of M. C. 
Bassiouni before the Senate Judiciary Committee on Bill 1639, 97th Congress, Ist 
session, October 14, 1981. 

13. TRANSrr EXTRADmON 

The Act should include a provision permitting the government to petition any fed- 
eral district court for a transit extradition order permitting federal agents or the 
agents of a foreign state to detain a person during transit through the United States 
from one foreign state to another foreign state pursuant to a valid extradition order. 
The practice of grantinjg such orders is followed in other states such as in Western 
Europe, where extradition from one state to another may necessitate transit 
through another state. Without such an order the individual in custody can claim 
that his detention in the United States, even though transitory is unlawful, and by 
petition a writ of Habeas Corpus challenge his detention. See testimony of M. C. 
Bassiouni, Hearings on Senate Bill 1639, Committee on the Judiciary, 97th Con- 
gress, Ist session, October 14, 1981. 

Mr. HUGHES. Thank you, Professor. 
Professor, as I understand your testimony, you would change the 

rule of noninquiry and basically permit courts to take up a number 
of issues, including what type of treatment an individual would re- 
ceive to in fact return to a demanding jurisdiction. 

My question is, What would that do to the whole concept of sepa- 
ration of powers for one thing, and the right, pairticularlv of the 
executive branch of the Government, to negotiate treaties between 
countries, including extradition treaties. 

It would seem to me if in fact a country had so deteriorated in 
the treatment of individuals and the importance it attaches to 
human rights, then it should be incumbent upon this country to 
look at those treaty obligations. Either renegotiate or bail out or 
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take that into consideration if we are in fact negotiating a treaty 
for the first time, as one of the factors in determining whether or 
not we want to enter into such a treaty with that country. 

Wouldn't we be undercutting, really, the authority of the execu- 
tive to make those important decisions on a country-to-country 
basis if in fact it permitted courts to look beyond the initial offer- 
ing of a country requesting extradition? 

Mr. BASSIOUNI. I realize this is a very ticklish question, but the 
executive would be in a much more difficult position to have to 
make representations to a foreign government about its treatment 
of prisoners than would the judiciary. The judiciary is much more 
neutral and removed. The executive would find the politiceil ramifi- 
cations of having to abrogate an extradition treaty or bringing 
something to the attention of a foreign government might have po- 
litical repercussions that might be very serious, which the execu- 
tive may not want to do. The judiciary is much more removed and 
can do that in a much more detached manner. 

The basic problem is whether or not the judiciary of one country 
can sit in judgment on the judicial system or the penal system of 
another country. That issue was faced with respect to the legisla- 
tion concerning the execution of foreign penal sanctions in transfer 
of prisoners and it was very clear in that legislation, and in the 
whole scheme of transfer of prisoners, that the U.S. judiciary 
would not sit in judgment over the penal system of another coun- 
try. That is because in that legislation the policy thrust was to 
make sure that we would bring American prisoners from overseas 
into U.S. prisons and if the quid pro quo was not to look into the 
way a penal system functioned, this was balanced. I don't think 
that same policy consideration exists in extradition. 

Let me take the simple example of assuming—and I am not 
trying to cast any disparaging remarks on a country's system. But 
let me assume that a U.S. citizen is working in a given country 
that applied Islamic law strictly, in the course of working there he 
stole a loaf of bread then he came back to the United States and 
that country asked for his extradition. That country would apply 
the sanction of cutting off his hand for the theft of the loaf of 
bread. Query: Would a U.S. court have the right to inquire into the 
tjrpe of treatment that would affect such a person? 

I submit that there are instances in which a U.S. court should be 
permitted, by legislation, where gross violation of cruel and unusu- 
al punishment are involved, to inquire into the prospective treat- 
ment and refuse extradition. The individual could then be prosecut- 
ed in the United States as I indicated above. 

Mr. HUGHES. It seems to me, however, the responses in negotiat- 
ing a treaty with Pakistan, or any other country that has a system 
such as you have just described with penalties we feel are dispro- 
portionate to *hp crime, whether, during the negotiating process, 
that isn't a tact which should be considered by the executive and 
by the Senate in order to approve those treaties. And in fact if 
changes take place after we have entered into a treaty, then isn't 
the proper course of action for this country to renegotiate that 
treaty, withdraw, make modifications of it, whatever is necessary 
to fulfill what we consider to be our intent vis-a-vis that country. 
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Mr. BASSIOUNI. I am not that hopeful about the flexibility that 
the State Department has in being able to renegotiate these trea- 
ties and act as fast as may be needed. Prior experience indicates 
that treaties, especially with countries with which we may not 
have very close ties or good relations, move slowly. 

I suppose that the way out of such a problem would be by the 
Secretary of State using executive discretion, and I think this is 
probably the easy way out. But by using executive discretion, it is a 
judgment by the U.S. Government on the activity behavior or con- 
duct of a foreign government and it has many more political impli- 
cations than if a Federal district court judge decides the matter. It 
depoliticizes the decision and insulates the U.S. (government from 
its consequences. 

Mr. HUGHES. Mr. Sawyer. 
Mr. SAWYER. No questions. 
Mr. HUGHES. Mr. Hall. 
Mr. HALL. I have no questions. 
Mr. HUGHES. Thank you, Professor. You have been most helpful 

to us. 
Our next witness is Prof Steven Lubet of Northwestern Univer- 

sity in Illinois. Professor Lubet is a full professor in the law school 
and teaches courses on the law of international travel and transna- 
tional criminal law. Professor Lubet has written extensively on the 
subject of extradition, and has advised the Israeli Government in 
extradition cases. 

Professor Lubet, we have received a copy of your written state- 
ment, and without objection it will become a part of the record. 
Please proceed as you see fit. 

TESTIMONY OF STEVEN LUBET, PROFESSOR. NORTHWESTERN 
UNIVERSITY SCHOOL OF LAW, CHICAGO. ILL. 

Mr. LUBET. Thank you very much, Mr. Chairman and members 
of the subcommittee. I also appreciate the opportunity of appearing 
here today. My testimony is generally supportive of House bill 
5227, which in my view is a commendable and admirable effort to 
bring some greater order to a relatively chaotic area of the law. 
Particularly, the additional definition and specificity that is found 
in H.R. 5227 is extraordinarily helpful. 

My remarks will principally concentrate upon the application or 
the treatment of the political offense exception in House bill 5227. I 
will discuss the judicial role in the application of the political of- 
fense exception, the definition found in the bill and the question of 
the burden of proof with regard to the exception, which is not 
treated in House bill 5227. 

Also, before I begin I would like to tell Mr. Sawyer that I have 
been to Keokuk, Iowa. It is a lovely place, and I commend it to you 
if you should like to drop by there sometime. Keokuk was an 
Indian chief who came originally from Illinois, and he has held a 
special place in my heart for many years. 

Mr. SAWYER. I feel the same way about Grand Rapids, Michigan, 
which is well-known. 
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Mr. HUGHES. I might say I feel the same way about New Jersey, 
and Mr. Hall feels the same way about Texas, to make the record 
clear. 

Mr. LuBET. Section 3194(a) of House bill 5227 preserves the judi- 
cial role in the application of the political offense exception. This is 
in contrast to the Senate bill which would eliminate that role en- 
tirely and place the decision solely in the hands of the Secretary of 
State. In my view it is of great importance that the role of the judi- 
ciary be maintained in applying the political offense exception. 

Although there is no right to a judicial decision on the point, the 
decision to extradite an individual is nonetheless one which con- 
cerns individual liberty. It is a decision of tremendous consequence 
and in our system of justice it is traditional, axiomatic, perhaps the 
first principle, that decisions of this sort are to be made through 
the process of public hearing and impartial decisionmaking in an 
impartial forum. 

That doesn't mean that I doubt the fairness of the executive 
branch or doubt the ability of the executive branch to render a fair 
or impartial decision concerning the political offense exception. 
What I do wish to suggest is that the public appearance of fairness 
is much greater when that decision is made in a court and is sub- 
ject to appeal and review. The appearance of fairness is often as 
important as the question of fairness itself. 

The appearance of fairness is particularly important with regard 
to the political offense exception because these are cases which 
draw international attention. The Mac kin and McMullen cases, 
which the subcommittee discussed earlier, are certainly in the 
newspapers throughout the British Commonwealth. The Abu Eain 
case has been on the front pages of Israeli newspapers and newspa- 
pers throughout the Islamic and Arabic world. It is the U.S. best 
interest in controversial cases like these that the world understand 
that in our system of justice individual defendants are given every 
opportunity to establish their defense, and that decisions are not 
made without rationale or reason. 

I would call this the judicial shield. That is, by giving the initial 
decision to the judiciary we shield the executive branch of our Gov- 
ernment from the international fallout that can occur both when 
decisions are made not to extradite and when decisions are made in 
favor of extradition. 

An example might be found in the McMullen case. In my view 
the McMullen case was correctly decided. Under at least the pre- 
vailing concepts of American law, the offense charged was a politi- 
cal one. It is not inconceivable that a Secretary of State would 
come to the same conclusion. If the Secretary of State were to come 
to that conclusion and inform Great Britain "I'm sorry, the execu- 
tive branch of our Government has decided you cannot have Mr. 
McMullen back," that would certainly cause greater disruption in 
our relations than if the decision could be blamed on a judge or the 
judicial system. 

Let me suggest, also that the same result obtains when decisions 
are made in favor of extradition. The example of the Abu Eain 
case is one point. The decision to extradite Abu Eain was not a pop- 
ular one. It was condemned by the General Assembly of the United 
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Nations, and it was protested by the ambassadors of many Arabic 
countries. 

Despite the international criticism, however, it must be obvious 
from the lengthy judicial proceeding that Mr. Abu Ealn had every 
opportunity to put forward his defense. There can be no question 
that the judicial procedures employed in ordering his extradition to 
Israel were thorough, open, fair, and complete. Thus, the nature of 
the process defuses criticism and, in that sense, the judicial process 
provides a shield to the executive even when the decision is to ex- 
tradite the offender to the other country. 

By allowing the judicial branch to make this decision, the deci- 
sion to extradite or not to extradite is validated for all the world to 
see. I believe that we should not abandon this system in favor of 
executive decisionmaking. Furthermore, the problem of nonre- 
viewability is completely remedied in House bill 5227 by the provi- 
sion for direct appeal. With that revision there should be no objec- 
tion to allowing the decision to remain with the judiciary. 

I do believe, however, that the judiciary ought to be given the 
benefit of some clearer definition of the law that is supp<»ed to 
apply. There is no current statutory or international treaty defini- 
tion of a political offense. House bill 5227 is admirable in its effort 
to give some meaning to that term, to provide a standard that the 
courts can apply. 

It is my view, however, that the standard found in the act is too 
restrictive. I share the opinion of Mr. Goodman when he pointed 
out that traditionally some crimes of violence under some circum- 
stances have been found to be political offenses, and have been con- 
sidered within the realm or applicability of the political offense ex- 
ception. H.R. 5227 goes too far, in my opinion, in restricting that 
application. 

Certainly it is appropriate to frame a definition which will ex- 
clude acts of individual terrorism, crimes against civilians, and 
crimes against internationally protected persons from the defini- 
tion of a political offense, but I think the broad ranging exclusion 
of all violent activity in H.R. 5227 goes too far. 

Let me just give an example. We have an extradition treaty with 
Poland. If Lech Walesa were to escape from his confinement tomor- 
row and in the process should injure, wound, shoot at or kill a 
guard, surely we wouldn't want to eliminate that crime from the 
protection of the political offense exception. Violence may be essen- 
tial to escape from confinement in a totalitarian country. 

I think that the definition of "political offense" ought to be 
broadened or, conversely, that the exclusions ought to be narrowed. 
Rather than focusing upon the use of violence, the focus should be 
on the victims of the violence or the nature of the specific act. In 
fact, one subsection of H.R. 5227 already provides as much by ex- 
cluding crimes against internationally protected persons and diplo- 
matic personnel from the definition of a political offense. I think 
that form of exclusion is much more useful than the broader exclu- 
sion of all violence. At a minimum, however, even if the Congress 
were to decide to keep this exclusion for all crimes of violence, I 
think the statute ought to make it clear that that exclusion is in- 
tended only to apply to the courts and not to the executive branch. 
This will preserve the executive flexibility to review extradition 
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er^en for crimes involving violence. That is, we might want to say 
this is too tricky an area to entrust it to an evidentiary hearing in 
a courtroom, so a violent crime cannot be considered a political of- 
fense by the courts. Violent crimes would all be certified to the Sec- 
retary of State, but the Secretary, in his discretion could still 
refuse extradition for a crime which involved a violent act. That 
may be the intention of the bill as dreifted, but I think it is ambigu- 
ous on that score. 

Finally, I would like to move to the question of burdens of proof. 
House bill 5227 is silent with regard to this question. It doesn t say 
who has to prove whether or not the offense was political. Does the 
requesting country have to prove it wasn't political? Does the de- 
fendant have to prove that it was? The bill offers no guidance and 
the case law is silent. 

There are American cases which say it is the defendant's burden 
to prove that the offense was political. There are also American 
cases that say it is the Government's burden basically to prove the 
offense was not political. Although the recent trend is in favor of 
placing the burden on the defendant, there is no certainty that 
that trend will continue. I think that the statute should make it 
explicit that the burden of proof in the political offense area is 
placed upon the defendant. 

This should be done for a variety of reasons. The first is that it is 
simply an affirmative defense: the defendant is seeking to prove 
something new, something beyond the four corners of the request. 
Affirmative defenses are classically the burden of the defendant to 
prove. 

Second, the information that would establish the political nature 
of an offense is uniquely within the control of the defendant. It was 
Mr. McMuUen who knew that he belonged to the Irish Republican 
Army. He had control of that information. The Government should 
not have been placed in the position of having to prove that he 
didn't belong to the Irish Republican Army. That would be virtual- 
ly impossible to prove. Proof of a negative is widely seen as over- 
whelmingly difficult, if not impossible. We shouldn't place that 
burden on the Government in the area of international extradition. 

From a policy point of view I think it is reasonable to say, par- 
ticularly in cases involving violence, that the presumption should 
be against the political offense exception. We should presume that 
acts of violence are not political and borderline cases should be re- 
solved in favor of extradition. Unless the defendant can clearly es- 
tablish that his act of violence falls within the exception, he ought 
to be extradited. In fact, it would be my suggestion that the legisla- 
tion go even beyond the sort of traditional standard of proof, which 
is preponderance of the evidence, and establish a burden of clear 
and convincing evidence. 

I suggest this because the preponderance of the evidence stand- 
ard is one which is relative or comparative: you look at the two 
parties' evidence, you weigh it and see which is stronger. That 
makes sense when you have an amount of money and you have to 
decide who gets it and see who makes the better case. But when 
you are discussing possible terrorism, the use of violence, and inter- 
national extradition, I think it is far more appropriate that an ob- 
jective standard be applied. That is, require the defendant to prove 
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his case by objectively satisfactory evidence. The Government 
doesn't have to say anything, but the defendant must prove by ob- 
jectively satisfactory evidence that the crime falls within the excep- 
tion. He must make a clear and convincing case in order to prevail 
on the point. 

I think that is the appropriate burden, and it also accomplishes 
the goal of preserving executive flexibility. If we presume extradit- 
ability, that will bring more cases to the attention of the Secretary 
of State. This will give the executive branch, not the courts, the op- 
portunity to make the ultimate decision in the truly close cases. 

Thank you again for this opportunity. 
[The statement of Mr. Lubet follows:] 

TESTIMONY OF PROF. STEVEN LUBET 

Mr. Chairman and Members of the Committee: Thank you very much for the op- 
portunity to testify today with regard to House Bill 5227. 

My name is Steven Lubet; I am a Professor of Law at Northwestern University in 
Chicago. Among other courses, I teach a seminar at Northwestern entitled "The 
Law of International Travel," which covers the subject of international extradition. 
I have recently authored an article on the subject of international extradition enti- 
tled "The Role of the American Judiciary in the Extradition of Political Terrorists," 
and I am presently at work on another article which is likely to be entitled "The 
Political Offense Exception in International Extradition: The Case for Judicifd 
Review." 

All observers of the recent extradition cases in the United States must surely 
agree that the time has come for a comprehensive revision of American extradition 
law. The current statutory framework contains numerous deficiencies, most notably 
a consistent lack of definitions and procedural guidelines. These deficiencies have 
been recognized by the drafters of House Bill 5227, and Senate Bill 1639, and both 
bills represent laudable attempts to correct a difficult situation. 

As my academic work has centered upon the application of the political offense 
exception in cases of international extradition, I shall limit my comments to several 
issues within this area. With your permission, I shall discuss the following matters: 

The definition of a political offense which is found in section 3194 of House Bill 
5227; 

The question of the judicial role in determining the applicability of the political 
offense exception; and finally. 

Certain issues of procedure which are raised by the process of extradition. 

THE DEFINITION OP A POLITICAL OFFENSE 

As the Committee knows, the political offense exception may be found in virtually 
every modem treaty of extradition, and appears in each of the ninety-three bi-later- 
al extradition treaties to which the United States is a party. Although the language 
of the exception differs from treaty to treaty, it characteristically provides that 
there shall be no extradition for crimes of a political nature. The language found in 
most treaties does little or nothing to answer the obvious question which is raised 
by the existence of the exception, that is, what constitutes a crime or offense of a 
political nature? Thus, from our point of view, the definition of the term "political 
offense" has been left to the municipal or domestic law of the United States. 

The current extradition statute is silent as to the definition of the term "political 
offense." Although numerous courts have attempted to give meaning to the term, no 
satisfactory definition has emerged. It is generally agreed that political offenses 
may be analytically divided into two broad catagories, the pure political offense and 
the relative political offense, but beyond this point the consensus breaks down. The 
pure political offenses are those such as treason, sedition, and espionage which are 
aimed directly at the organs of government. These crimes are easily recognizable 
and easily defined. Not surprisingly, they are also seldom the subject of extradition 
requests, since these offenses are understood never to be extraditable. Rather, moet 
requests for extradition allege the commission of a common crime, emd this is where 
the substantial definitional problems arise. A "relative political offense" is one 
which comprises the elements of a common crime but which is so closely related to 
political activity that its political nature warrants protection from extradition. This 
description necessarily calls for line-drawing and the question of just what common 



US 

crimes may be considered "relatively political" has been the subject of much judicial 
and academic debate. By attempting to answer this question within a statutory 
framework. House Bill 5227 promises to resolve a long-standing question. 

In attempting to frame a definition for the political ofTenses exception, it is impor- 
tant to bear in mind the purpose for which the exception has come into existence. 
The concept of political asylum is a humane one which originated in the age of en- 
lightenment. The political offense exception itself is the embodiment of the notion 
thiat political dissenters or rebels ought not be turned over for trial and punishment 
to the very government which they have opposed. This concept is now well accepted 
in customary international law, and indeed, may be found in the Universal Declara- 
tion of Human Rights adopted by the United Nations. It is in keeping with the very 
purpose of the political offense exception that its dennition be a flexible one, which 
may encompass and protect a broad range of legitimate political dissent. A broad 
definition, of course, need not be a mechanistic or all-inclusive one. The word "polit- 
ical" may have different meanings in different contexts, and the United States is 
under no legal or moral obligation to shelter a fugitive from extradition simply be- 
cause he claims a political motive for his crime. 

The philosophic concept of a broad exemption from extradition for political of- 
fenders is sharply challenged by the phenomenon of modern terrorism. The nobility 
of the theory must necessarily pale when we realize that it has been invoked on 
behalf of men like Abu Daoud, the mastermind of the massacre at the Munich Olym- 
pics. Thus, any legislative definition of the term "political offense" should combine 
bretidth sufficient to protect legitimate dissidents with stringency sufficient to ex- 
clude those whose chosen form of "political" expression is tn engage in wanton vio- 
lence. 

The level of flexibility is precisely what the traditional American judicial ap- 
proach lacks, largely because the American courts have persisted in applying the 
out-dated "incidence test" to cases involving relative political offenses. That test, 
which was first enunicated in 1891 in the British case In Re Castioni. 1 Q.B. 149 
(1891), provides basically that a crime is not subject to extradition if it was commit- 
ted in furtherance of a political disturbance or rising. This emphasis on the exist- 
ence of a rising or rebellion has resulted in a test which is both under-inclusive and 
over-inclusive. The traditional test is under-inclusive in that it appears to exclude 
from protection offenses of individual dissent which were not part of a general 
rising or rebellion. The over-inclusive aspect of the test is that it lays the framework 
for the claim that all offenses committed in the course of a rebellion or rising, with- 
out regard to the character of the crime, should be insulated from extradition. In 
fact, it was precisely this reliance on the existence of a political disturbance which 
prompted the magistrate in the recent Mackin case to take extensive evidence on 
political conditions in Northern Ireland and to uphold Desmond Mackin's claim that 
the wounding of a British soldier was a relative political offense. 

The obvious shortcoming of the Castioni test is its focus on political context, 
rather than on the specific nature of the crime. This approach led a federal magis- 
trate in a recent case to conclude that acts of violence committed during a political 
disturbance must warrant asylum "[ejven though the offense be deplorable and hei- 
nous." Such a test actually seems geared toward the protection of terrorists. There 
is simply no justifiable reason for the United States to shelter those who commit 
"heinous and deplorable" crimes, even in the name of politics. It is therefore my 
opinion that we should abandon the Castioni test in favor of an approach which fo- 
cuses on the nature and impact of an offense, rather than its political environment. 

House Bill 5227, {is it is now written, contains an admirable first attempt at fram- 
ing a definition which will provide asylum for a broad range of political dissidents, 
but which will exclude terrorists who claim to operate under a mantle of political 
legitimacy. The definition provided in section 3194 of the Bill is, however, unneces- 
sarily vague, and in my opinion, far too restrictive. The vagueness of the definition 
lies in the use of the word "normally." Section 3194(EK2Xa) provides that a political 
offense "normally includes" sedition, treason, or unlawful political activity. Similar- 
ly, section 3194(EX2Xb) provides that a political offense "normally does not include" 
certain defined acts. This elasticity of definition is both confusing and unnecessary. 
If nothing else, the inclusion of the word "normally" is certain to give rise to pro- 
tracted litigation over the question of whether cases are normal or abnormal, not to 
mention the question of what significance is to be attached to abnormality. Since 
Bill 5227 is obviously aimed otherwise at streamlining the extradition process, it is 
anomalous indeed that it should include a term which virtually begs for a lengthy 
process of judicial interpretation. Furthermore, since the thrust of the definition is 
significantly to cut back on the applicability of the political offense exception, little 
is to be gained by the injection into the judicial process of such an elastic term. Ab- 
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normal circumstances might warrant departure from a stated definition, but under 
accepted principles of international law the Secretary of State will always have the 
discretion to consider abnormal conditions before ordering extradition. 

A more serious deficiency in the proposed definition is its substantial limitation 
on the availability of the defense. The definition appropriately recognizes and in- 
cludes the pure political offenses of sedition, treason, and unlawful political advoca- 
cy, but it goes on to exclude virtually all of the relative political offenses. The defini- 
tion accomplishes this by excluding virtutdly any purportedly political offense which 
involves violence. Thus, section 3194(EX2Xd) provides, in part, that a political offense 
normally does not include an offense that consists of homicide, assault with intent 
to commit serious bodily injury, kidnapping, the taking of a hostage or serious un- 
lawful detention, or an offense involving the use of a firearm. These are precisely 
the sort of offenses to which, under certain circumstances, the relative poUtical of- 
fense doctrine is generally agreed to apply. Accordingly, the definition found in the 
statute represents a substantial departure from prior law and interpretation. 

In light of certain recent extra(Ution cases, this approach is definitely appealing. 
Without question, the proferred definition will exclude from the ambit of the politi- 
cal offense exception virtually £dl acts of terrorism. It also has the definite benefit of 
ease of application. With the creation of a rule which excludes all crimes of violence 
from the political offense exception, it will become possible to apply the exception 
based upon nothing more than a simple examination of the charge. It will become 
virtually unnecessary for any court to hold a hearing on the political offense excep- 
tion, since it will virtually never apply to any situation which also involves the 
charge of a common crime. Thus, for example, the Abu Eain, McMullen, and 
Mackin cases, all of which ultimately involved lengthy evidentiary hearings, could 
each have been decided without trial based upon an application of the proposed 
rule. Abu Eain was charged with placing a bomb which killed two children, Mackin 
has been charged with shooting a British policeman, and McMullen was charged 
with the bombing of an army barracks in which a charwoman was killed. In each of 
these cases the charged offense falls well beyond the scope of the definition con- 
tained in section 3194. Consequently, none of these three defendants could have 
claimed the protection of the political offense exception, and indeed, no hearings 
would have been necessary to determine the inapplicability of the defense. 

The problem with this exclusion of all violent offenses is that it sweeps far too 
broadly and promises to deny the protection of the political offense exception to 
those whom we might wish, and indeed ought, to protect. There can be no question 
but that the political offense exception has alwajrs been intended to apply to at least 
some persons sought for violent acts committed in the course of rebellion or revolu- 
tion. In fact, if there were two world events which could be said to have given rise 
to the concept of asylum from extradition, they were the French Revolution and our 
own War of Independence. We may not now wish to extend this protection to fac- 
tions such as the Red Brigades of Italy, but we should not fashion a definition which 
also serves to exclude rebels such as the anti-Soviet partisans currently fighting in 
Afghanistan. 

A far better approach to the definitional problem would be to focus upon the type 
and nature of violent activity charged, rather than upon the simple fact that vio- 
lence or use of a firearm was involved. Section 3194(EX2XbXiii) of the proposed act 
actually accomplishes this by excluding serious offenses involving an attack against 
the Ufe, physical integrity or the liberty of internationally protected persons, that is 
to say, civilians. The subsection by itself accomplishes the goal of excluding terror- 
ists from the protection of the political offense exception. It succinctly incorpKirates 
the existing notion of law that acts aimed against civilians, rather than at the in- 
stallations of government, may not be termed political. 

If further definition is deemed preferable, an additional subsection could be added 
which excludes from the notion of a political offense acts which are intended to, or 
have the effect of, creating fear, terror, or disruption among the civilian populace, 
or which have the principal effect of disrupting the social order. Such a definition 
would unquestionably exclude terrorist activities such as the bombing of public 
places, kidnapping, and other acts of social disruption. The courts would maintain, 
however, the {ibility to extend the protection of the exception to those whom we 
might wish to call legitimate rebels or actual contenders in a national struggle for 
power. 

There is one possible interpretation of section 3194 which avoids some of the diffi- 
culties that I have just outlined. Section 3194 may be read to provide only that the 
courts' jurisdiction to consider the political offense exception shall be limited to the 
pure political offenses. The exclusions found in section 3194(EX2Xb) could be read as 
a limitation on the judiciary's ability to pass upon the existence of a relative politi- 
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cal ofTense. while reserving that option to the Secretary of State. That is, the exclu- 
sion of violent acts from the definition of a political offense may be read so as to 
apply only to the courts, and not to the executive branch. 

The result here would be to foreclose the courts from taking evidence and ruling 
upon the existence of a relative political offense. The courts would still be given the 
task of deciding the easier question of whether a pure political offense was implicat- 
ed, but would not be in the position of having to determine the existence of a rela- 
tive political offense. This task would be left to the superior resources, and perhaps 
to the superior judgment ability, of the State Department. In a certain sense this 
approach may be seen to represent a compromise between those who seek to pre- 
serve the judicial role and those who wish to eliminate it entirely. 

I do not favor this approach since it would have the practical result of giving the 
Secretary of State sole discretion over the only really contested issues. May I sug- 
gest, however, that if this is the intention of the drafters it should be made explicit 
in the Act. Section 3194, if adopted, will constitute the only legislative deHnition of 
the term 'political offense.' In the absence of explicit language to the contrary, it is 
obviously possible, if not likely, that the executive will accept this definition as bind- 
ing. Thus, the executive may adopt the restrictive view of a political offense which 
is contained in Section 3194, and consider itself bound by the language of the Act to 
refuse consideration of relative political offenses. For this reason, may I suggest at a 
minimum that language be added to the statute which provides, in eflect, that noth- 
ing in the statute shall be read or taken to limit the discretion of the Secretary of 
State to deny a request for extradition on the ground that the offense involved was 
of a political character. 

JUDICIAL ROLE 

This discussion, of course, implicitly raises the question of the judicial role in con- 
sidering the political offense exception. This is not an uncontroversial issue. As the 
committee knows. Senate Bill 1629 would eliminate entirely the iudicial role in 
making this determination, and commend the decision solely to the discretion of the 
Secretary of State. This view, I assume, has both theoretical and practical underpin- 
nings. The theoretical foundation is based upon the concept that application of the 
politic£d offense exception is essentially a political decision. Because application of 
the exception necessarily involves an examination and evaluation of political condi- 
tions in other sovereign countries, it is inextricably linked with the conduct of 
American foreign affairs. 

This, of course, is an area which is generally left to the discretion of the execu- 
tive. Furthermore, it must be noted as a practical matter that the courtroom is an 
extraordinary cumbersome forum in which to determine facts which lie close to 
opinion concerning the internal affairs of other countries. There can be no doubt 
but that the executive branch has greater resources and greater abilities both to de- 
termine and to evaluate these facts. The impetus which these two arguments pro- 
vide toward instituting a purely executive mode of decisionmaking is no doubt bol- 
stered by the popularly perceived dissatisfaction with recent judicial applications of 
the political offense exception. 

In the recent McMullin case, a federal magistrate in San Francisco applied the 
political offense exception to an admitted Irish Republican Army gunman whom 
Great Britian sought to extradite. Mr. McMullen was charged with, and indeed ad- 
mitted, placing a bomb in a British Army barracks which subsequently exploded, 
destroying the barracks and killing a charwoman. The federal magistrate ruled that 
the defendant's association with the Irish Republican Army, together with the 
nature of his target, an army installation, rendered the crime one which was of a 
political nature. In an even more attenuated situation, a federal magistrate in New 
York City applied the exception to deny Great Britain's request to extradite Des- 
mond Mackin, who was also sdleged to be an I.R.A. gunman. Mackin was charged 
with shooting and wounding a British soldier on patrol in Northern Ireland. "The 
defendant, while denying the shooting, argued that his affiliation with the Irish Re- 
publican Army was sufficient to make the confrontation one of a political nature. 
The magistrate agreed, and denied the request for extradition. These two decisions 
have been widely criticized, both in this country and in Great Britain, and they are 
perceived to have strained, if not damaged, our traditionally friendly relations with 
Her Majesty's government. It has been suggested that decisions such as those in the 
McMullen and Mackin cases hamper our government's conduct of foreign policy and 
interfere with our own afforts to combat terrorism. It is argued, therefore, that such 
delicate decisions involving international politics ought to be left to the political 
branch, that is, the State Department. 
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This argument, result oriented as it is, certainly has its attractions. It is incum- 
bent upon the legislature, however, not to allow hard cases to make bad law. Our 
judicial system has administered the application of the political offense exception 
since the last century with no demonstrably injurious effect upon the conduct of our 
foreign policy. Whatever problems have been created by the McMullen and Mackin 
decisions may be readily remedied through procedural reform within the judicitd 
system, and do not call for complete institutional change. 

The argument for the preservation of a judicial role is strong. Although in one 
sense it might be said that the political offense exception is purely a matter of gov- 
ernmental grace, the concept has become so wide-spread and so well accepted as to 
have become something more than simply an optional provision to be found in bi- 
lateral treaties. The concept of political asylum is included in the United Nations 
Declaration of Human Rights and may also be found in numerous multilateral trea- 
ties and conventions. In fact, the principle that a nation should not deliver a politi- 
cal offender to a government against which he has taken up arms is so universally 
held that we may now commonly speak of a right of political asylum. Thus, the po- 
litical offense exception is a concept which at least touches upon or concerns the 
international protection of human rights. 

It surely need not be said that our system of justice is largely based upon the idea 
that questions of individual rights, and particularly those rights involving physical 
liberty, are to be resolved in a neutral judicial forum. This approach is not mandat- 
ed by any of our ninety-three treaties of extradition and is not required, to my 
knowledge, by any international convention to which the United States is a party. 
Nonetheless, it has been nearly universal among countries which follow the 
common law to commend these decisions to the judicial system. Judicial decision 
making provides for a public hearing which is attended by all of the trappings of 
fairness and completeness which our democratic government values and insures. 
The court may provide an environment which is insulated from expediency and 
which is, at least in theory, dedicated to only to the determination of truth and the 
protection of individual rights. Such a forum is appropriate given the magnitude of 
the decision which is being made and the rights which are in question. 

It may also be the case that the determination of the political offense exception 
by a neutral and judicial forum actually diminishes the possibility of embarrass- 
ment to the government in the conduct of foreign affairs. It is true that a policy of 
executive decisionmaking will allow the government to take whatever course it 
chooses and thus avoid the problem of executive inability to deliver up a fugitive 
despite the government's desire to do so. It is equally true, however, that a princi- 
pled application of the political offense exception might require the executive to 
refuse to extradite an individual despite the government's desire to maintain coop- 
erative relations with the requesting country. The McMullen case comes close to 
providing such an example. McMullen's crime was clearly directed against an in- 
stallation of the British army. I do not wish to express an opinion as to the correct- 
ness or incorrectness of the magistrate's conclusion in that case, however, it is obvi- 
ous that under some set of circumstances some members of the Irish Republican 
Army might well commit an offense against the British which could only be deemed 
political. In such a case, it might well be more advantageous to the conduct of our 
foreign policv to have the decision against extradition stem from the judiciary 
rather than directly from the executive. The use of the judicial branch as the initial 
decision maker may actually serve as a shield for the executive to avoid confronta- 
tion with friendly governments over matters of international extradition. Thus, the 
maintenance of the judicial role, while serving a definite philosophic function, may 
also have a practical advantage. 

JUDICIAL REFORMS 

in my view, the essential goal of extradition reform is to remedy the defects in 
our current judicial process, rather than lo eliminate the process itself. As I read 
House Bill 5227, this is the task which that piece of legislation attempts. May I sug- 
g<st that of the three principal problems with our current judicial process. House 

ill ,^227. addresses and attempts to soh-e two, but inexplicably ignores the third 
completely. 

The first judicial shortcoming is the non-reviewability of the magistrate's decision. 
Prom at least 18S>3 until the present it has been widely, if not uniformly, understood 
that the gox-ernment mav not appeal from an adverse finding by a court of extradi- 
tion Althoutih this conclusion is currently being challenged by the Justice Depart- 
ment, which has attempted an appeal in the Stackin case, the court of appeals has 
not )'ei ruled on that issue and it remains the consensus view that a judicial deci- 
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sion against extradition is not appealable. This problem surely explains a great deal 
of the dissatisfaction with the Mackin and McMullen opinions. It is simply 
unacceptable that a federal magistrate, the lowest official in the judicial hierarchy, 
should be able to make a decision of international import without any possibility of 
review. The argument for judicial decision making, as I have previously noted, is a 
strong one; but there is absolutely no argument to be made in favor of non-reviewa- 
ble judicial decision making. 

The current state of affairs, at least until the Second Circuit rules on the Mackin 
appeal, does cause intolerable difficulty for the government in the conduct of foreign 
affairs. This problem is, however, completely remedied by House Bill 5227 which un- 
equivocably provides that a decision either in favor of or against extradition may be 
directly appealed. This change in the law will absolutely end the situation which 
allows a low ranking judicial officer to thwart the wishes of the executive branch. I 
am close to certain that the McMullen and Mackin decisions would be seen as far 
more acceptable had they been issued from a three judge appellate panel rather 
th£m from a single magistrate. Indeed, the provision for appealability which is 
added by the current bill allows for the possibility of review en banc by the entire 
bench of a circuit court of appeals and even for review by the United States Su- 
preme Court. This provision, it goes without saying, greatly reduces, if not eradi- 
cates, the possibility of legal or factual error. 

The second judicial difficulty which is recognized and to some extent dealt with by 
House Bill 5227 is the problem of judicial fact-finding in the arena of international 
political events. In the Mackin case, for example, the magistrate engaged in a broad 
ranging evidentiary hearing on the history and current nature of the conflict in 
Northern Ireland. Because of the very nature of the judicial process, her ability to 
conduct this inquiry was limited to the taking of testimony in a courtroom thou- 
sands of miles removed from the scene of events. Under such circumstances it is 
understandable that subtleties and nuances will be lost and that the decision will be 
viewed as one which depends upon the reception and evaluation of discrete facts, to 
the exclusion of political judgment. These difficulties are reflected in the magis- 
trate's one hundred page opinion which, although certainly diligent and conscien- 
tious, presents what can at best be called a problematic picture of Irish history and 
politics. In short, the magistrate's attempt to apply the judicial mode of fact-finding 
to a situation which called more for historical anci political judgment could not pro- 
duce a satisfactory result. House Bill 5227 resolves this problem by eliminating the 
troublesome "incidence" test from judicial consideration. By eliminating the need to 
ground the entire decision upon the domestic political situation in the requesting 
country, the House Bill also largely eliminates the need for the sort of hearing 
which the magistrate held in the Mackin case. Thus, House Bill 5227 allows the 
trier of fact to focus on the nature of the alleged act and offense, rather than solely 
upon its political background. Of course, political background cannot be ignored 
when evaluating the applicability of the relative political offense, but House Bill 
5227 appears significantly to reduce the need, scope and ultimate intrusiveness of 
this inquiry. 

PROCEDURE AND BURDEN OF PROOF 

The finsd area of judicial difficulty, that of procedure, is completely ignored by 
House Bill 5227. The proposed statute contains neither rules nor directives which 
govern the manner in which the political offense exception may be raised or the 
standard under which it is to be determined. While section 3194(d) sets out the gov- 
ernment's burden of proof concerning the facts of the underlying crime, the bill 
never answers the same question concerning the political offense exception. Must 
the defendant prove, by whatever standard, that his act was a political one, or must 
the requesting country prove that it was not? Previous cases have not provided a 
consistent answer to this inquiry, and House Bill 5227 provides no additional guid- 
ance to either the courts or the Secretary of State. 

The question of burden of proof, although strictly speaking a procedural one, is of 
the utmost importance in this area because it may often be outcome determinative. 
If the burden of proof is placed upon the government, the situation could well arise 
where a requesting country will be unable to establish the non-political nature of a 
crime, simply due to the physical difficulties involved in presenting evidence in an 
extradition case. Conversely, if the burden is placed upon the defendant, he will be 
compelled to produce evidence showing the link between his alleged action and a 
political offense. In the absence of any prior statutory pronouncements on this issue, 
different courts have reached different conclusions as to where this burden lies. In 
Ramos v. Diaz, 179 F. supp. 459 (S. D. Fla. 1959), the trial court judge addressed the 
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question of relative burdens and concluded that "when evidence ofTered before the 
court tends to show that the offenses charged against the accused are of a political 
character, the burden rests upon the demanding government to prove to the con- 
trary." On the other hand, the court in the Abu Eain case essentially held that the 
burden of proving the applicability of the political offense exception rests always 
upon the defendant. Unless this issue is resolved by Congress, it seems likely that 
confusion concerning the question of burden of proof will continue to exist in both 
the judicial and executive branches. If for no other reason than uniformity and pre- 
dictability of decision it is necessary that House Bill 5227 address this problem. 

It is my opinion that, for reasons of both policy and practicality, the burden of 
proof in political offense cases ought to rest upon the defendant. The policy reasons 
for thus placing the burden stem from both political and judicial considerations. On 
the political side, it may be recognized that our government's policy has been, and 
ought to be, to extend asylum only where it is clearly warranted. Borderline cases, 
particularly those involving violence, should be resolved at the judicial level in favor 
of extradition and against the defendant. This may be seen as a presumption 
against the assertion of the defense. Such an assumption is warranted by the very 
nature of the extradition process, since every case will involve a treaty which has 
been signed by the President and approved by the Senate, not to mention an explicit 
decision by the Department of Justice to pursue the specific request for extradition. 
Thus, at least some measure of good faith in bringing the request for extradition 
ought to be presumed. Accordingly, the defendant who claims that both the request- 
ing country and the United States Department of Justice are seeking to have him 
extradited on a nonextraditable offense, ought reasonably to bear the burden of es- 
tablishing his claim before the finder of fact. This approach has the additional bene- 
fit of preserving executive flexibility, since it insures that in truly close cases the 
courts will not bar extradition, but will rather certify the matter for consideration 
by the Secretary of State. 

As a matter of judicial policy, the political offense exception should be viewed in 
the same manner as an affirmative defense. The party pleading the exception has 
put forward an affirmative claim which seeks to avoid the consequence of an other- 
wise valid extradition request. Since this matter is new to the proceeding, affirma- 
tive in nature, and comes from beyond the four comers of the requisition for extra- 
dition, it LB a reasonable judicial conclusion that the party who raises the matter 
must also be the one to establish it. 

This result is mandated by practical considerations as well. The applicability of 
the political offense exception will often, if not always, rest at least in part upon an 
evaluation of the goals, Etfifiliations, activities, and principles of the defendants, since 
only a politically motivated actor may claim the protection of the political offense 
exception. 

This information is obviously within the sole control of the defendant. Only the 
defendant may produce evidence of his political motivation and, conversely, it will 
be virtually impossible for the requesting country to produce evidence that a defend- 
ant was apolitical. The placement of the burden upon the requesting country would 
call, in essence, for the proof of a negative. Such a task in other contexts is univer- 
sally seen as overwhelmingly difficult, if not impossible. 

The practical difficulty involved in such a situation is amply illustrated by an ex- 
ample drawn from the Abu Eain case. It was Abu E^n's claim that once he pro- 
vided evidence which "tended to show" that the crimes with which he was charged 
were political, the burden of proof should then be shifted to the requesting country 
to prove by a preponderance of the evidence that the offenses were not political. 
Following this construction he claimed that he had met his burden by showing that 
bombings directed at Israeli civilians were "typical and common" undertakings of 
the Palestine Liberation Organization. Although Abu Eain himself did not testify, 
and did not otherwise offer any evidence concerning the specific motivations behind 
the specific bombings, he went on to claim on the basis of their "typicality" that the 
burden fell upon the government to disprove their political nature. The government, 
of course, had no ability to provide such proof of motivation, beyond a description of 
the crime itself Indeed, it is virtually impossible to conceive of the form that such 
proof might take. How could the government of Israel or the United States prove 
that certain crimes were not secretly political? Obviously, if such a burden were to 
be placed on the government simply because the defendant in an extradition case 
had claimed the protection of the political offense exception, the process of extradi- 
tion would grind to a standstill. 

Although neither the magistrate nor the Court of Appeals accepted Abu E^n's 
formulation of the burden of proof, it must be recognized that his argument was 
soundly based on the holding in Ramos v. Diaz. In the absence of a clear directive 
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from Congress, there can be no guarantee that future defendants will not succeed in 
similar efforts to place the burden of proof upon the government. 

One final point regarding burdens of proof It is generally asstimed that the 
burden of proof concerning the political offense exception is the "preponderance of 
the evidence" standard, lliat is, it has been agreed that the inquiry ought to be 
whether it is more likely than not that the offense was political. May I suggest, 
however, that it may be more appropriate to place an even higher burden of proof 
upon the party asserting the defense. Given the nature of modem political terror- 
ism, and given the United States' firm resolve not to act as a haven for terrorists, it 
may well be preferable to require that a defendant prove by clear and convincing 
evidence that he is entitled to the protection of the political offense exception. The 
difference between the two standards is that one is subjective, depending upon the 
relative weight of the evidence produced by the parties, and the other is objective, 
as it is judged in relationship to the real world. Under the preponderance of the 
evidence standard, the judge is asked to evaluate the evidence put forward by both 
sides and to decide which is stronger. This approach is suitable for the trial of civil 
lawsuits, because the only question there is which party is more entitled to prevail 
in a claim for damages. In an extradition proceeding, however, the question of the 
applicability of the political offense exception should not be resolved merely by con- 
sideration of which party was able to marshall the more persuasive evidence. 
Rather, the sanctuary of the exception should not be offered to a defendant unless 
the decider of fact is objectively convinced of the correctness of that course of action. 
This goal may be accomplished simply by requiring that the defendant's proof by 
"politicalness ' be clear and convincing in and of itself 

CONCLUSION 

In conclusion, it is my opinion that the current draft of House Bill 5227 is a sound 
and commendable attempt at resolving the current issues in American extradition 
jurisprudence. It is my view that the definition of a political offense which is con- 
tained in the Bill should be broadened to include what are generally termed relative 
political offenses, or alternatively, that consideration of the relative political of- 
fenses be given explicitly to the Secretary of State. The principal advantage of 
House Bill 5227 over Senate Bill 1639 is that the House Bill maintains the judicial 
role in the determination of the political offense exception. In doing so, the bill 
nonetheless manages to remedy many of the perceived difficulties with recent judi- 
cial decisions by seeking to define the meaning of "political offense" and by includ- 
ing a provision for appealability. The bill would be even stronger in this regard if it 
were explicitly to place upon the defendant the burden of proving the applicability 
of the political offense exception by clear and convincing evidence. 

Thank you very much for allowing me to appear before you and to express my 
views today. 
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THEROLROFT»RAMnRlCANJUmClARYJNTIIEr.XTftADITIONOr 
l-OLITICAU TERRORISTS 

KTOTX IJUBfrr* ANfl MOKKIS CAC»:tA" 

llTKODUCnCMt 

On Aupiu 71, 1979, 7.iy*d AUv lUia w*i *r> 
rcMcd in Chkago ind informut tliii ikc ^o^-tin- 
mcAi cf IiTBcl wu wxkinf hit Ckindilior* on tin 
cKargc of murder. The charfo rnulicd from *n 
t*rseli poUoc (nvuiicaliofl H-IIKII linlud liim lo » 
t>ombin{ in » cron-dcd mirVcl nt» ir* TiU:ria%. 
I«r»cl, wtiich Killed two cliildrcn.' Abu )>irt >i* 
•ennl that he wu not otiridiubk Lcf >UK of it>< 
poTiiickl oflcnic cjtoeption llur rziui in itic cairi* 
diiion trtaty between the United Siiici aivd liracl.' 
He claimed thai liraci louflti Im ntradition be- 
cauM of htt pjil auocitiioA wiik the PatciiiriC 
LibcT«ionOT(«niulion and ttiai inany cvvni,t^< 
bombing wftA a potiiical act aimed at the State f>f 
brad. T^Uming « lengthy hearing.* Udu»\ mag* 
iairaie in Chicago found dm probabk cause »• 
istrd to extradite Abu Eain and iKat the charged 
ofTcnMi did not fall under ilrc potilieal ofTcnae 

cacmption.* 

* fnfaaar of I^*r, Nantmotcra Untwcrviy; h. A, 
Nonhwmqn. UnJveniiir: J. O., UnUv/Mjr of Califanua 
MBtfUrr-   

">—*«^B.. K CohimbU Cefkfc; J. D. KonlMuicnb Ui** 

' TKi bombing occw/iW on Miy K. 1979: Tite/Ui ii 
m man arcs on ih«. Sea ofCalilR. TW area v«« unu*< 
t*a)lf cro<»ded w^ih youni pcopk vWwcrtponkipAling 
ioayowihrsllf »n4h(dt(l«r «-sc»ik>Mcn vtM>k*dm*vl<d 
•aiKcriir rorihcfcjtM oTLjif ROmrr. TV U«u. wh<K 
«ra* cmicTTrf atong one of (Kc citv'i tntln ttioriM|hr«r«a, 
kJtod two younpicn Innanily. Thi^)*.*** o<h«n re- 
trod hMptal(ut«n and u'M oiKra w«re irvatcd tor 
Minor i«twrm N. Y. Times, M«r IV 1979. vt 5. cot. V 

* The Con«c»i«n on Cjitr^iiOn UiarccA iKc United 
Seataa and [iracl in relevant pj»n providea: 

CAiradiiinn tJuO not   tc granud in any  c/ ike 
laKovini e*«<cvnHijnro:... 
4, tA>vn ih< odmit l« rT|»rd«l bf ihc n^Mened 

Pany a* one of • polHieal eharactrr or if the 
pcnon MMIM pr«««a itui the rc^wot toe hit 
oairad^ion Kaa, in (*n. been made triih v ^Ww 
n irying o* puni«h*n| him (ov aa o/TtAK cf a 
political characur- 

Drc 10, 1961. art. V|, H VAT IMI.TJAS. Ka. M'ft 
(cflocii»« D«c 5. I9U). 

•j. M Abw r^in. No. 79 M 17S (\.a UL Dec. IB. 
I9J9) (mem.). T***rt i$ no pfowition br d>mi appeal 
from m4m of a frvtrral «u|i*irBie in CxrraditMin pro- 
•Hdinp. The Uniifd SiaicB Duarin Co«n for the No^K- 
wit DttirKt of ItlinM d^icd a pci'itien tar » writ nf 

SiirooralAcarlr'.rPci'./CabridJottn McMuAak 
•ucccufvUy tr'xS l>«; iimc dcfcr^ac when Cecu 
Ikiiair* »ou2-<! I>«t cairyrfiiioo from the Ufutcd 
Sialea* fee ir.««lvTTr<nl irk the I97< boetibingof a 
liritiih Am>f InaialUtioA in EngUrtj by tho Fko- 
^-itiotul J Kth Rcpwb>icaA Army.' TlkC fetSeral maj- 

iiiraic cr^vduded i^^i ihii botnbinf vrie pan of a 
ladliikal d««*u')#aj'«c< and «^ai dircrtcd #i the Bfif- 
»h arrDf'-a pr>m< urgci for gucrilU vrarfarc* 

TlieK easa ittwumc a highly imrKMc cxtrMla* 
litxk jk^r-Uprudenor- T>ie po!tl>cal orTcfuc cacmfKms 
ii (ooTid ir. vinuaUy r^ry modem treaty of aanf 
cttlioA fffvd iu apptrratwet calU for findings of Iac3 
and ooeKlvtioM of bvf conocming crunea, cvena, 
aiMl pofitical liluaiaCAt Kalhoy around ihc «»cxU. 
Irk Xiw f*i^ for cjurapk, the maguiraic declined 
lo laVe judicial r»otJfX *'lt*a| there It rkonr. and has 
exiaicd ix iTiorc iKa£ t>ace tJccadei, • military and 
political coc.fUa bervxen t>*c govemmcDi of tvad 
and Ac tfvcral Anb states and the pooplc of 
Paleatine.'' In AftAftiUt, U>%rc>cr, the magiatratc 
ftid take «rt<icc iha: "tc Ir<nirTca!or. artd a diarup- 

tivc upria'r.g of a political ruturc" existed ift Nenlv* 
tm IrtlaAd ia I9J4.'    . 

>.jUai ter;^ oo S^'cA 3S. IS^. K& » C MT? (NJ). 
lit. Mkn& ^ \9&Ji (UK.). Abu HAM h«i apfKaM the 
itcMat I* 1^ Sevc-uK Cr:wH. SOL 60-1461. 

*TKe LaiTMfiiion Treaty brt^Fccn the Uo«i«d Staato 
tni Omi ftruA^A prwida m part: 

A fwfknie criAMal hSiN r«( be •unmcVrcd if ibc 
cfinte trolhnct ia mpaci of •rhich hit ivrTimder ii 
demanded ii one «/ a f^iiical dunatr, «r if he 
pro«a that the raqui^'iien (or hii twmndcr KM, la 
fact. tc«A made wi^ a vte^ to try tir puakh baia 
fcr a crvne or affcnoc «/ a poliiieal eK«r»aer. 

I>«.77.1»l.a-i V1.475(4i,p<.7,2l>2.T.S.N&»tt 
(rfkctive Awf. 4,19J?>. 

* C«i4i^'<c« proTMrd ift the proendin| otabliskcd Mr. 
McMuLcA't «icmbert>.^ U the Piwu'<enal XhaK Rfpwb 
licftA Array ai the |in-< of the bombing The poUiicsl 
oljreiivc of tK< WKA • nai'ionjliuiion of N'onbcm 
Irclarvd la t9C4. id* KRA'f wroriw acitviiio c/nud 
Irfifkiri^J :LMion in tniland and Nor-^<^n licUndL 
TbeftrrtnS |a«muner.4 ropondrdbjroolU-'nxihelrialr 
Repwbtcaa Anrtj anrf cnnErnini upon pobcc wnpm^ 
An««d (i^c/ «• figSi lerrorMi «ri*«iiica. S.Y. Timc^ 
N»».>aL:974.ai4.oi4 1 

'/.•rXlc.MiAWi^.'^ V7d.|099MC,mcm.KS(NiX 
CaL May 11.1919} 

*l<«rA^UiKN« 79 M 17V mem. at II-IX 
'fc pf .MeMwtten. Na. >7«-l099 MG. mem. at 4. 
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LVBXT A.Vi> CZACXeS IVal.fl 

fa an MW» thai conccnu AmcricAA fbrrifn policy 
M <!c«pff *• dm rcmdtlion, il a impemiv* iKtl 
iW JMAcMvy (£«««lop A Mmlbrm Appnuch (o tSc 
•pptiCTjiBM af iHe poliitcal ofTrntc ocmptMA. At 
diow{h Hwn it M tofruricsfti twdf of AmcnCMi cue 
U*' ifui MC^ to iMbuMittvclr dcfiiK the tcnii 
~paC*«*l •fTotcv' th« cowna h«ve p*i^ ctMiMdcr* 
>b)7 1^ aucmion lo the procedural rtttuuiiek of 
ihc d'faww. Tin* anid* rtplom the AmcrioA 
pidkiMY* p«ocrdur»l and aubManiive rote !n e«- 
tradJiiow p«oor*d*nfi aa a frwncworii for dwdop- 
ifi| a» apfM«*ch lo ihe political ofTetne e^cmpiMm 
witltaft ihc (uMlaincfil^ prindpla of individual 
Cbcnf attd kMnan rif hti^ 

CjcnuofncM or PoimcAL Orrtnocu 

EatraJiti'aw fvi jinalty ictwd aa a dcvic* for mtr* 
roadrrinf poCcical dUatdcfif* and aa a meana by 
^if^Mch •aedtcval ruler* aiirmpicd to MCUM their 
paCM>l fUciMrr' Often political oTTcndcn «>«r« 
c>tradilcdiMilbcab««ttceofaA7irc3U]r.**AavHnoua 
fcnw> of oaMtiuiional g<i»emm<wc MippUnied 
•*j*ani>i*i^ho"»g**r. pbli4ical d«**enl inoraMAily 
faiaed Mxr^fubnUtf aitd ihc u>c of otradMioa aa 
a prJifical tool diminiyhed in importaftoc^" Tbc 

poCtcal dKaam exception (im ew>gfed in the 
cundrtioa irT9ii> between Ddpum and Frutec in 
ICM^** PhSoaophi^ concrptf (enentod by the 
French rr««littion*' cncourafcd political panici- 
poCJOR afltd political change and l«yitimiied raiw 
anoe to cyraaaical rule. Crantinj atjrhifn to polit>> 
cat eflcndcn waa thcrdbre conoriwrd aa a dut/ in 
'a!nnM aR (Trt.** 

t^tS. ^^fM* y/T^W. 60 MAVQ. 1. Raw. 177 (1977). 

A««>.21 A«. J. Ur't I. 247 (l«>Q. 
**«.«« 2H. 
" X» Cai«u.«4w«. TV A»M« £MM y/WirfM/Q9b«« 

i0> 1^ Lmm ^F^^mdtim w4 A^i:^^ 14 U. Prrr. 1-Ktv. 
I'l, S7Z (IM1|. On* c/ the r>nr CMIMIWB I« prawUe 
ipxiSr dbimic Wy»Uiiow nrmp<ing (WIMcal oAft»d«* 
fro>4 f»tr>iiiB •«» B«t^wm in 1333. The Rnt imif 
rMmpB^ttf rhrpoiniol of fm^c ffT>«i* cmt'Mlttion apprwrd 
U the imtv VtTTtt France Mtd Mfiwm In t8>4. I. A 
&-ic*«ia.Evr«*o«Tio« M I'vrialanu^At L*<« 16 (1971> 

* Ajwth^ffMniw proUded t>y the Bmhoa of ih* 193) 
Hirvwd I>ali Ck^*ent«tt on Cjitr*Jt<«A inclwdcd iV 

t<wt{ht bM b« iSr IndutiAAl Re^olui'ion ^nd iSr sffpetf- 
atKtbtm yntf^j at n<€>AK^ tJ \m\tffon»\'t»f\ BK«h m*J« 
cicap* r*imt aMf cowMry (o ape*h«r rHMi^^ ^^- ^ 
Ax. J. UT*L L t. iCd (I9&J>. M «<M Note, Ap»>if^f lAr 
r^<vttf mj^tmr^ A V^^0k Urn Aff^^K II Co««ftfc 
l*ftt.J. Jl.3l-7»(I5;S7 

'*0kvffv.i^«»9(« to. M 349. 

The heishiencd concern (or ind*vtd%»al libritr, 
political dnamt, and human right* tn the world 
ha* l«d rrcrntlf to various international maci- 
mcntk** Imemaiional concern perttap* prated 
with the adoptkm of the Uniwcrkal Declaraiion of 
Human Rifht* bjr the United Nations in I94S. 
The framcn of the Dtdafalion KMghi to promote 
uninhibited political debate by ptwidin; that for* 
cifn nationa graM a*ytum to lho«c accuted of 
political acta.** 

The political i>(Tm*e eKepiion U not limited to 
nonvioIcTM dtMCni; rr«olutii7nary or co«tnirrTwt>- 
hjlioffufy violence tiuy al*o be protected from ex< 
tradilioa. While ihia view mifhi, frtwn lime lo tim^ 
lead to diuaMc^l rrault^ U \» dear that molution 
faJb within the ainbtt of political activity. 

Ccnain act* of violence, howevw, calsiing al the 
friaje of Irfitimatc revohilion, challenge the cor^ 
kdonability of protecting luch activitica from e»> 
tradition aod puni>hn»efM. It ia the objective of the 
polilioJ ofTcnar eaceptton io proteei ihoar vtoleni 

"Sv Con«cni*on en the NtwApflkabilHr of SiM^ 
•ory LimtiMiMi to Wv Crime* and Qtimn A%»\rtA 
Hwmamiy.CA. Re*. 2391. UN. GAOK.Sup^ (Na 18) 
40, UJ4. Doc A/7318 (I9U): Protocol RrUting to ihe 
ScMM of Rcfuina. JM. 31, I9«7. C06 U.NTS. H7; 
IntctTtationai Co*«nant on EflDnomk:, Sori«t, Cultural, 
C«il. and f><g.iir>l Ri«4MK CA. Ro. 730f).\. 3l UN. 
CAOR. Swp9. (So. 16) 49. UN. Doc. AI63I6 (l<>66); 
Tmrm4iW>ru)Co«iTM>oaonihaElin>tnBi<onef AII Forma 
«r Racial DurrimifuiioM. 660 U.NTS. l9»(l9^;Can> 
ymt\am RrUiiftf i« the S(MM of Srurtr* Perwr^ Sept. 
St, I9M. VO U NTS. It7 (feywevrd June 6. I960): 
Con««um cm F^tTK^ Rights of Womn. Ma/rh 31, 
I91X 193 U N.TA 133 (RgWOTTd Julj 7,1934); Pnxocol 
AmcndMig the Sia^iery Caw mention Signed a* CCDCV* oa 
» S«p«rmbw I9?«, Dec 7. 1933, 183 UNT5. M; 
CMi<«ni«M Rr1»iing to thr Staiu* of RWugn*, Jut)> 78, 
1931, ief9 UJ** T5. 137 (rvfiucrrd April 23. 19M>: Cwv 
vention OA tV Prr^>«YtiWMt wtd PuAuhmciti of iKr Cnnw 
•f Genocide, DK. 9. 1948. 78 U.N.T.S. 377 (rrgMcrrd 
Jan. 13, 19311. 

** The Vm*erul D-ctaratmn of Homan Ri|4H^ U.N. 
CAOR, 3I7A. LVN. Doe. A18I0 (|94a» pn>wi'<fe*. "1. 
Evrryorw Ku the rfghi to Kvk and to mjof in other 
counirie* ai^hjm From pe«iecwi«o««. 3. Thi* right may not 
be iavchcd in tSc cate of prowewt'iona genuinely arising 
from non-polii^cal crimn or (mm ana comraiy to the 
purpoaca art4 pnnop!<s of the United SaiSona.** Ir ihould 
be iMfcd iKai white votirtg membm of the Cmeral 
Awrmbly wnanimoujjf approved the Drelaraiien, eight 
Matca attM^iMd Byrtorumaa SS.R. CknhoalovaWia, 

•Poland. S*u« A/»bu, Ukrainian S S R . U S S R. Union 
of South A'nu, and Yupatavia. The So«)n Un«n did 
tignA Ca't'W^f —/^**rPftrmtiam»mdftwitt^ttnl*f Tmwirm 
in 1937 at Cn>e««. Thb molwtio'Lt'ka nev««- pa«««d. 
Apparrtttljr Sovwt pel<y, at leait pnor lo the Afghani 
at an invkwoM, rvj«cii!nirmafief(al lefToriMnaaapolinral 
•nen«e. S^ Cold. AW^'fmAfMi/tf^ fkfrtoa/ OJMMIT TV 

'^"j^ntov. If Haav. brr'i I. J. 191.303(1970). 
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IWOI txTKAontM o# muncAL TfMtomm 

*ctf which arc ncomkry and corolUiy to poliiMnl 

activity, not to unction gratuiuMU uuulit on hu- 
man life. Act* of intcmatiorMl tcrroritm directed 
aicmlixnx,' M-hctherundcnAVcnb/govcmmcmft, 
<|uaH-govemmcnri,o» liberai'ton movrmcnit, poar 
•crkMi* thnatft to wortd order and uabitiiy. Conud- 
•ring ihc vtilncratMlitjr of the world communiiy to 
dolrvctivc luc of ictcniirK and icchnolofkal »d< 
vancemcni, iheullim«tc impACi of trrrortti actmty 
••yet unknown N'cvenhcIcn,ic«TDruu, armed with 
incendiary, chcimcal^ btotojical, or even nuclear 
Vfcapona prcxenlly mijhi be capable of maiming 
9r killing hundred* or chotuands in a hnglc attack 
without regard to the uatua or identity of tbdr 
riaintt." Such activitica threaten baiic humaji 
right! as surely MM doo government teproaion of 

dUacni.'* Furtherrnorr, action% aimed at diuuptmg 
variouB vita) xrvioca might result tn more anarchy 
than change of govcmmcnl." 

Commcntaion have thua chaHenged on bo<b a 
phitoaopbic and praaical lo«l the view ihM inter- 
national icnvriat acti«(iics« whether undcnakca by 
govcmmcnu or iikdivtduaU, fall within the lamr 
purview of traditional human rights as ciihcr di>> 

•cnl or revotuiioA." One author tn Ihc field haa 
ofTerrd the fottowing distinction: 

Ahhowfh rcbdlJon canno* be Mparaicd from CMK 

'*TcrTDricm m«y be defined ia m number of ^tj% 
dcpcttding upoa the oucm ai«d nature of the aa^*itia 
»nden«hcn. Str Lovry, TVnwtM mt^ Himam IL^lUt: 
{"rT- f—'J~7 M*' S'muii^ «l C*'iim% C«M, U NOTVI 
DAUI UW. 49.66 (1977); Tra»-Tam, C'v^rfTtrm^iim 
aW /lU/nM/iiMa/ OvtMf LM*. IM A TBKATrn om I-«nK.«v 
VttMAl. Cii««LtAL LAW 490 (M. KMMOuni «d 197]). For 
purpOKi of this Miid^ btfwrwr, th« o*cntLU ekmnu* 
of intem»i>o*ul tCTTunwn arc: (I) iKc in>ot«cmci>t of 
ciliunry of i^** o* more oMMrics or of »ci» occwrriAf !«i 
oftc eowniry cwnfniiicd hf nationals of xnoiKer oownuy; 
(2) the in«ol«ctncni of * *k4en4 criminAl *ct; and (3) the 
aim ofcreaiiigo^crwbrlfiMng fear (or politically a>CTr>«« 
purposes within a couairy. R. FaiaMAMOU.TtaaosuM: 
DocuMfltrrs o* I^Tuu^anowhi. AMO LOCAL Ccr^rao^ )-4 
(1979). 

*Stt Jenkins h Rubm. Mrw VrntMnwhlu^ mJ At A*- 
fbUilipt tfSnm Wnfmt fy .VW-JIM-WK Gtm^ ta CVA<<« 
A MuMMv, LKC*L AW^CTI or l'«ria.HATioi«Ai. TUMWISM 

731 ()97S). 
**Th« lfni*cru) Dcclaraiton of Human Rifhti, U S. 

Due. A/1B11, while M«kin| to (uaraAic* political diucm, 
alto seeks lo guafsnice a tocijil and inicmat'<oAat order 
w^ich provida iK^t everyone »h«n bave the rifhi to life, 
bbtrty. ar>d Mcwrity of the pcnoM. Sr* «!*• PauH, \m^-^ 
tmtii fttmt m T^^i ra EV/^J^S 4 Muarnv, n^ note Ift. 
M3M. 

^&s Jenkins & Rubin* sk^ *MMC 18. The auihori 
discuM the impact of icnorut activities on luch inodeni 
sysiemi as wairr, ttsASfwnaiion, mergr. rosrwMwnicaiietv 
aed compuieriicd nruma|c«ncnt and inloem«lion S7«a«nM. 

**&« M. ftAiwotm. lvTfa^^T*o**k Tisaoauw Af« 

Airt. wiak»<« fctcsid «|ain4 iftnoeeN psn>a i* 
doirunm nnl anlj of l*« «n4 IrgAl ijriiern^ bwi «# 
civjiiard Mcieif. It u true that re^tHirvt »nd n> 
bcllMm art racofMsed remediet in cuw«*r>ar7 iM0- 
tui^orul \tnt. The d^ftfTcncc betima l»|«l<(f a•^4 
(Iir(aliiy, l4>iMC««r is <h«t vhilvnM dirrcted »iw»m 
|o*er«unenis aad fOiwrmmcMsl tffttX^ is nai a^ 
iaicmAiiwMl eri(M («acep( for an aiiaek ufca a 
be*d of stal^ sAcraas Ifnur. vialenea d^rasad 
against Intcfnatiowafly proiecird penonnd sW 
aor»n>rr.bataM ibird psrlicK « a cr{>air'«l ma. Tc- 
toriu activity on the inientsiNvul tr>el ti Lasc*^ 
a political marwuver dew|rtcd t« d*«rupl perKAs/ 
frccdn**) and iiwpsir f>*nd«mcnt^ htcnx* righia La 
this Kiue. inMntaiiorial lerrorit-a rrprsenu abr^- 
irvable meant wtilifad fa' cor.lemptiWe «n^* 

Caproaingsimttarcoricema in it* adminiKratioo 
of the nindyilirec caira^iion ircAiica row i* 
force," the Uoind Staica loi airicily con«r.jeJ 

PouncAV CtuMta (197J> {hereinafter ciiad as Tnsx- 
•M}; M. RuaMwan, brrtaaA-noMAi. CvTaABmo* *.<• 
WotuaPlAUcOues (1974) pKrein«ftcTcii«d as Lrn*- 
arrmal: A. CAMUI, Rucnuca, RisaLUOM AM» Dt.«TN 
09&3).-rvM»atM«n'srr,M^no(t !•, R. raiaiHA«Q«a, 
»/>^not« II. 

" R_ FnaoaAMOia, mf^ nesc l>. at 44. 
''jwl»U.SX:.|)lll (Suppkfl |97«)(Appea(£aQ. 

The Uaitad S«al«a has cfttcvtd into b>la*.«nl eatradaian 
trtcties with the CiiI>o«ri«g oat'-ons: 
Albania Greece 
Argentina Custcmsla 
AuMraka Cuyarta 
Auiina Haiti 
Rah«m«« llond^traa 
BarbMlos Hungary 
Belgium Ictland 
Bolivia Imfca 
Bruil Iraq 
Bulgaria litland 
Burma lirad 
Canada Italy 
Chile Jamaica 
Ct>lumbia J*P*" 
Conga Kenya 
Costa Rica latvia 
Cuba l«ui(ho 
Cyprus ti*iaria 
Cacchoblovakia laechttmicin 
Denrrork LnkusAia 
CK>minicaA Republic lai>cmb>urg 
Ecuador MaU-i 
CfrP* l-lab/fia 
DSatvMW Mslia 
Cstorua Mauriiiua 
Ftji Mtaico 
finlAfkd *     Monan 
France Nauru 
Ckmbia KeiherfsnA 
Ted. Rrpub. Ccrmaay N«w Znland 
Charw NtCarA^ua 
Cranada Nigeria 
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tUBKT ASI> OACKKS |v«Lia 

*m€ \a^ whoi tcrrariM •oivilMs »« UwlveA 
IwBMr Secmkry oTSisic Cynrt VJMIC*. for cMf"^ 
He. KM HM«d M lh« flow of lh« Sw^ic lK»» «»>« 
U^Kd 5«Mc» Krk» to »(»p«l*c<»a, bfmj lo in»I. 
•rf p«i»*Ii*e iiM«T»»*to«»I i«»Toriiti. 

Tlw pt)i<7 of provMli«f asylum for diiM<lenU 
Mvi b««o««inf » h»v«ii for tarar'm* U caiier to 
( IKM IO iinplcmcin." All icrroriiiH ftnd Mi^ 

TWIUAU 

To«|» 

u«;i«dKJ aim 
UmguAf 

V«t|CaJ»«U 

ulnly all invoVing (he peliiic«l offenK! racmpticM, 
cUim ihc in»nilc of pottl*c»l juMifiCMMm. Court* 
luvr foutMldcAwin^ a line of demarcation between 
pnMccicd political activitf and criminal icrrar la 
be ()uu« difTKruh. 

Nriihcr Confreu nor ihc Supreme Coun ha* 
defined the term "political ofTenK."** Coni» 
qu«nily, the Unvrr count arrtefit to decide the iiauc 
on A caic bf ca«c hAMft. Although the couru ha«« 
pA*d CDMidcrsble aiieniion lo the subMaMtvc bi«, 
ihcy have not developed • cohewwl procrdurBl 
approach lo the political ofTenic evemption. 

THI Enm«MnoM Paocua IM TMB Uftrrro STATCI 

Exuadilien of » fugitive majr be batod upon 
oomit)!' or Roprncttf, or upon a ireaijr obliguion." 
In certaM cnrrme caac^ • oouniry mighi uac ab> 
duciKMt, UdnappMig. or some inlormaj proccduK 
lo obtain juriMSietion Over *n individuat** Al- 
though the extent of the Untied States'obligation* 
le gram an cttr»diiion r«qwe«t ab«n« «trcaiy w« 

I in ai»f •rajr, (KM y»m ofV*^** aH ef ia 
nf«t^ aad v« trtB d» cverythMg *i« can •» M« 
dM dm* ••ho If* imr^mi m k ar« appwhnidid 
and M* bnufht lo inal and penaKajJ far their 

J*4d » G-*iii MiXMtMw/ TirnvM^- Hf^v^t m S. 77JC 

ZJ Scm 39 tjan, 21. 1978) (MMCWMM «f Srcrvf Ary of 
Stmm Cfrm Vwwi). 
*U fW trial of Z^TMI A^ £•», toub FicM^ a 

• wt ir af the OffiCT of the Ufal Ad««>er of the Dv- 
pwuMM af 5*M« icMifivd ibM "li)t « the «;c«r of the 
P^«m»nwi of S(»« that indncritninaic UM of v»o>ct<ce 
apinri owilMM popwUiiom, iMwcent. M a prohibitnl act. 
tmd a* Mch ii a aww^i eniMe of ffHifdcr. pwituKabl* in 
Wh MaM*.-/• w Abu LMI, Mo. 79 M ITS. mem. ai 19 
tyti'm iwd ai IMI), The State Department alao 
a^bninid tSr hH»^imf natciMmt of policy, hgnrd by 
Mr. K»w^ E. M^lintary, the AmiuaM Lcfal Adwhor 
Au.it| n^nortfcMe for (McraMianal ntnditKM) ntMicrv: 

Murdtf w*d cMi*ng trriowi txtdily hA/m »#« p*> 
I^Mf^ n0V pOMt<ni ofwfuo ^M covnnvon Liiioea. I 
idLrajiiJ thM the accwM4 aiaen* that the boMi^ 
fc>f 0* T4»rna« on Mar 14. 1979) WM fwlii«*Uy 
•Wt>v»»fd. Baard upon mj eaxntinaiion of the cwv 
dtxe a^d iSeefTtcul dvfifmion of imoriam, I haw 
toncthdrd th«t. MhMcvee ihc •tortivMiom, planting 
and r»p*otfwg a bo*wh whh ininii and rcauli of 
Uing and wow»dM| civilian* inditcnminalHr b 
#«• ail 9lU***e of a polttkal cha(a«trf hot an act of 
>inp i—I. purv and a^mplc It ia the view ef the 
IVpart-n«t»« of State that Article VI, paraftaph 4. 
rf tSe I tMy tt not applicable to aci> of ifrTorbm. 

Ksord ai ^V SitniWIj. the view pfe*cntvd bf ih« 
Vmirr4 ScM^ to the Unifrd Nation* Ad Hoc Commkii* 

The aubiart ef International w 11» Jmi ha^ aa th* 
ScentarT^Smcral haa »lrradf c«»f)ha«ard, nothing 
M do wnb the ifucMion of when the uac of brco ia 
lcg<t*nuie in in««*n«iional life. On thai qucnian. 
the protmiam ef the C3taricr, general intcrnationaj 
bw. and the dcciaraliom »n6 naolutiona of ihe 
United Nationa orjMn^ in particular ihoae of the 
General AnemMf relaiing to national tibcvatioo 
inovcmentK an not and cannot be aTeeted. But 
even when ihe uae of fore* ia legally and moraQy 
jtaiificd, thrrv m lonw meana, aa in rwery farm of 
human atnllict. which rnvM net be vtcd- the Wfit- 
Imacy of a c»«w* doea not in iitdf Irgittmiae the uir 
of certain farmt of violence, opeciallf againn the 
Innocent. Tbrt haa long been reevgniaed even In the 
Cuitomary taw of war. 

UN. Doe. AA: V«ia (1979). 
** In Karadaafa v. Anvhovic. 35» U^ 399 (19U}. Ma> 

p<r rwiM. 747 F.7d IW (9th dr. I9»7). the tn«M w«« 
known recent S*pretne Court opinion on pelitknl mr»- 
drtien, the Coun ttmptf remanded ihecaaeioihediMnct 
court without commentrng on the definition of a political 
ofTmae. 

*'Cairadit«n bated aolriy upon comity or rvciprocitf 
often haa been rcaoncd to by a numbrrof foreign nationa, 
SM imfttt/ Evam, Lr/af Aairr tf E^fmi^mm, 16 N.Y.Lr. 
)U. ViO (19X)). 

"The kidnapping of Adolf EJchmann ia a prime ca- 
ample of tuch irrrgular leitum. Altomc^ General of 
IvatI V, Adolf Eichmann. K I I.IL ?77 (lM3) In certain 
wutancta, drpurtation of an irtdivtdoal maj reivU in de 
facio cairadiiion. Stt OTttg^ina. ^OugmifJ £rtW>lMe*: 
TAr SMt^ Caar. 27 Moo. L Rrv. 5?l (1964): arr stm M. 
VAUIOUM. EaraaOmON. f^^aoteZl.ai 121-301. 
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cmtADtTtOM OF roimcAL rcMHoinm 

•f>c lubfcci of miKk ff«b«ir in ilac nmciccnch ccn- 
lury,** il n no«r {cocr«ll)r wcti m«b1i«Hcd ihJi ihc 
United Siaict will hooor »n txiradiiicm rcquoi 
only punuknl lo ilt irc^ljr oU«f aiiun*.** Funhcr- 
more, Conjren h» requlrril t(nf>1enicniji^n of 
rcn^id ufcgu*rdt before rriumin^ an individual 
ift ihc requesting country.** 

rji(r>dtl»on IS a cnminal proocidinf* whtch ihe 
Buihontcd rcpreaenlaiive of A rcquesimg coumry 

may imliaic by filing a verifKd cofnptaiof v^th 
ihc nearoi coun having juriwl«ct!on owrr iKc in- 
dividiul.** A judicial ofKccr iben may iuuc a war- 

^SM gtm*»tfy Kv»M^ **'/^ '*'>*< "• 
"VatcMMw V. UMcd S««ia tf ml No<lakrr. 239 U^ 

$ [inen Factor v. LMtxnhcinwr. 990 VS. 776 {r933); 
United Si«ta V. R«MKkcr.ll»UA 407 (168^): MT «Lw 
Hvync, »^a nou 97, »i 57S (riting I Moo«x, A Tut^rf.s 
o< LmAoniOM «»o IVIULITATI Rt><nmo»i 73 (l??i;). 
MKfc ProfoMr EWBIU AMO. the A'^^lin cue ii the anif 
kmron CM« wtwrc the United StMci graAfcd ctindition 
M iSe vUcnee of a treafy. ArgwIRo wat »eti*ef f ini^vrd 
in abvc irMfiMg a»d WM turned •"^t to the Sp*iuh 
govc/nmeiH by LieeiMivc Order «• IB&1 as a* act of 
comity. 

Whenever lha« h a ircaty or oonocntion Cor 
Cj(U«dt(ion tdwvo* the United Siaica and v\j 
ton'ifn gowntnent, any jtiat<< or judfc of the 
United S4«tca, or any ma/iMr>i« *«*ihcrucd ao to 
do by a coun of the United State* or any jwdjc of 
a eoun of record of (otcTAliurad^iien of any State. 
•uy, upon ooMvpIkiiH ma<fe tindir oath, cKarpng 
any fni^on found withm hia jwiKfinion, vatk t**T- 
ing contmiiicd within ihc jwrwJ<iM>n of anr avch 
foreign |ovcmmcni any of the erima provided Car 
by ivch Ireaif or conveniioA. Mae hi* warrsM for 
(he apprthrnaion of the prnen •> charged, that he 
tn»j be brought bcfoof a<jchjwu<e. judge, or oug' 
iairaie, lo the end that the cvidg>cc of criinin*liiy 
tntf be heard and OMuidfrrd If, on auch hearing, 
be dcvTCw (he cvvdence tuHicicna (o tuaiain the 
charge urkder the prowiaion* of (h« proper tmty or 
ron«<niier«, he ahall eenify the lawtc, together with 
a copy of all the loiimony l*V«n brforc him, to the 
Svniary of State, (hat a warrard nvaj iw<M upon 
the re^uiaiiiort of the proper a««borities of ludi 
foreign gewcmrweot, for the •wrrrnder of >wch pCi' 
MMt. acmrding M |hr atipwUiiena of the tiTai]r «r 
oonveniioA; ar>d he ihatl iiauc Kia warrant tor the 
Qomfnitmcnt of the permn to A*tged to the proper 
iail. thcfT to tenwin until awch awrre«*der ihaU be 
(Ttade. 
"Crin V. Shine. IB? VS. Ul (1907); Rice v. Amo. 

ISO U.S. 371 (1901): Firti Nation^ Citf B^V of New 
Yorhv.Ariate^oictA.n7r.M}19(MCir. IS^.a«ralrd 
mt MMf. 37) U S. O (196$). 

"Although the reprryrnative ofim will be a consul or 
diplamaiic elTicrr. it i« only necuary that the pef«on 
filing th« cempUioi ha*« authoriaalion from the rrqwot- 
ing cnuniry. Srr United Stain ra rrf Capuio v. Ketlf. 97 
r.7d WV rr*t druW. 301 U.S 63> (I9M}. 

*'A careful reod>ng of It U5C % 3I»4 revaU that 

rani for the indavidtul't arrcii and funhcr tVien* 
lion if thr Ofniplaini tatttfict all reyirtmeni*.* 
Once ibc individual i> in CuWody. itv preaiding 
judicial olTiocT Riay aet or deny baiL* 

Tbc rrquc»rtnf nation may wpplcfitcM this prt>> 
Ccdurc by filing m ret}i*ia«iit^ with the Secretary of 
State aalung thai the acoued be tttttened in ac- 

cordaiKX •r^ihiheicrnuof iheeaiaiingireMy. The 
requeuing nation may fW the feqwiaiiion either 
prior to or dunnf the judicial pfoceedinyt. If filed 
prior lo the jijdicial procweJinp. (he Secretary of 
Slate n.r.'f iuwe a prvtimirvary martdaic to the 
proper ju«r<ial ofTtocr eo behalf of ihc foreign 
govcmmcni. The rrundatc uaually icdwdci a copy 
of (he vrrirfed oonplAint as wHI »i c«h<r tupport* 
ing docur:>eniM«on. The judicial ofTrcrrihen inuss 
a >nmtot ai tf (he foevipa counfry had iticlf ritcd 
ihc compUiiM.* 

Juriadiaion o*9 t!tc eair«d«i>M* pr^ecrdiM^ ia v^ed in 
jwdoaJ p':^to*t» MMI no* in any coun. T^< thary under- 
lying thir tMcgaiiM*t of power aiaun»ea iStt otr>diliofi b 
nor a )u4>^ul KMoion, but rather e^e rcf«.d in the 
Departmist of Staac. La^AesUaeimcr v. faciar. tl r.2J 
626 (7Th Cr. 1973). iloT»er. it ia gcncraAy agreed thai 
in the fine irtaawc, c»iradi*ion ia a nutter of judicial 
eompauwe. Sf< Janata v. Ariairguicta, TA F.7d lOfl^ 
108 (I96l> *-t«rc Judge Brodrn, ia hia oHwumnec, 
ataicd: 

Repeated of» '» the eaaca ia the tooac gmerality 
(hat the eatra<f*>an hearing ia net a jud^ial pr»i 
cording. I( eur ftei bewhoi meaaured bytheuaual 
ir>dicir of a torsnl judgment of oomnMJwnl, ap- 
peal, and LNC Sac But the »cr)r ciaeivc of IB 
USCA. 5 3l»4k a rrneetion of the fundamental 
eonoep* «mcr^f ei«iliacd naiieru that thov ihall be 
a fwe>'f>*nMn. unUaaeil ob^i«« hearing by a 
jud<ial offKcr ma utg aoMy treauae of hia judici*! 
poaieion And hcftoe training and ifi ci.ilirc lu di 
itfmiMc •*^e1ha' (hrre ia a tuniciem bMia toauttMn 
(he charge undtf uSc treaty. 
*Thc authorucd rrpraemaiive at»f file rfte com- 

plaint upTU an information or belief ihaa at properly 
fworv and attsved. Ord*r«a«i)]r the compWw ahowld 
include the naraeof the individual ao«j|H(:dw nature of 
the airadition tnary bet^teen ihc Unitrd Vaics Mttd ihe 
requesting couTMry: aulfcwnt infoniv*i.on to aho^ itut 
The erioae ehargcd it an edemc under the aroty and 
under both the Uwi of the area where the gw^ilni ia 
filed and the ta-^ of the requoting country; a omifwd 
eopv of the ind<iBMnca «r eonvictien of iS« irtdividual 
POugh* br iSc r?(|weMing counicy by co«>p«t«n« auihori- 
liea ahowinf ISP tAr««« charfcd; acoompMaying afTid*- 
viti. doewncn'i ar>d other penir«en( e*idcT<«r paoving the 
foreign lax &nrf i^ Ufx, •tleynl .K(. B*jarne-«i. LxnA- 
omu-<. tap** note 21. ai JU. tn sti» N«e. f WW Stmtti 
CTOMAAU^ Awa^wfi. I* N V-Lt. ATQ (19791 

'Aar Cannon.;: F.M3oZ(I.D Pa. 19?«^ Rail need 
not be act t<catae prwrdures foe retrax oa bail are 
pwrtiy n^tutt^ and are rrot provided for in U U S C. $ 
3IW. 

"frr noee 13 nr* 
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U'*rr jutn CZAOCO |V«I.}| 

TWraCrof ihecoun oTctiradti'KM b ul<tift»i«ly 
wilnnwiMii tiiifiii itiiii ii iiifTirlmi cvidmotHi 
VfppMi of ihc nrquot.*' Thr rrqooiinf cowniry 
bun Ac bwrrfcn of nubtifehin % pfubijblc c*u»« to 

the Kcuird commiiiMl ihc rharfcd 
c^TureacK ihc utue o^pfobable c»w*e, lh« 

OMt aHal fn«fc« ihnc »ddit*o«vftl Ttodinsi. Fint, 
AeaandiiioA tiraiy muu b« in crTcci »nd apf>(*' 
oblr m ibe CAie.** Srcood, the pcnoM fuiiMd iN 
rti I—pliiiii fnuu be ih«A«/nc Individual WIM> is 
bJiwe iW majMirMcor catndiiinf judfc*' Pi- 
aaltf, Ar "rule of dual crtmirwilttf" m^virc* lK«l 
dkc acB tliAr^cd nMuiiiuie s criminal ofTcfuc *n 
boA ArrRiucMing couniry and the ^onttn Maic^* 
Tbia imiioft-makiog pfoceu. wh<h haa been no 
•pabirf cither implictil/ or «Tif>l<iilf bf mo»i 

csvrtaaf ntraditNMi,** does not >f>ecir»cftlly oof^ 
mwplatc a poliitaJ ofTemc defcfue. The defcfuc, 
bewcier, b clearly invecable as dlScr a chaJtcng* 
t» the apftlicabililir of the treaty or to the crimi* 
•oTiif af the act* charged. lo cither case, it iTmaJm_ 
Mvaafced which pany bear* the burden of pro- 

ft this utue an4( which bean the 

•bMrtten of praof. 
IWSaprrm* Court haaanftlofiacd ihecxtrsdi- 

kMibcaOftj to a prdiminary hearinj ID a onminal 
aw.'" BecMue the hearinj it CKM a pterury pr» 

flvinj the actual piili or innocence of 
" the judicial officer may andrd the 

I awntry wide latitude in produdnj ev^ 
idriKC •• otablrth the cDnimi»»on of the ofTcnie 
Bod piabatte caute. The evidence may OOAMM of 
heanaf is the form of afTidaviu, depoaitHWU, or 
Mlier potiiicnl documentation. The re<}ucMin| 
CDonrrf BM^ not ptmluce wiiive*>eL*' 

*r(«^».Hyl«eN,M7P.2dl747.i:>«9(«(hO. 19161. 
W4 dbMl 4?9 \2S. 1M2 (1977): u^ mU Bctwn v. 
•fac^lJ^i^ 127 VS. «»7. «^ (I8S9). 

*CWIMM «. H«*ikc4. m u^ yjo. >i7 (i9ii): 
Pooff «. Hyltwt, MI r7d at 1249: Uoitcd Staici v. 
Anyka^ie, 170 F, S^pp. 3a3. 33« (I9W). 

*£*liwmii: «. Anuk«»w. 2tt F.^d M>, (SthOr.), 
o4 ilM^ }M U^ BIS (I9M>. Sf* «^ NM«, M^ M>* 

)7,M««. 
"I ••••c».AmiL>.ie.2ll F2d >41 
*FKwr«. Laul«^h«*rncr, 20O U^ 2:4 (1973). 
*3i»M.»«»»«H.-»t. EjfT»*iirT»^»/-»noir2l.at IIV 

24, ai«4 CMC* eiiMt t hrrcin. 
"ffciilni < V. Kdty. 7/9 U 5. ««7 (1913): MMM V. 

McMjfcvA. 127 U^ 4)7. 
*S>v*e «. Shipley. 418 FM 619 (b*h Cr. 1969). tnt 

A«M.><«UJ. 903(l97ri». 
"rtUiC § 3iy>(i9;s) p*ov4*r»: 
CWpiari'iw^. wx'TkM*, or otKer pA^^^ or C3pK» 
rtma'afffTTd >n evidrnce uf«in i><« ^««rin| gf *ny 
CcinAkiM* ca*c iha!! be r*ni«^ u^ WTiriicd »m 

t 9m »wch hrvrifif fur alt ihc pwr|K>Mi of 
wiftf if ihry rfull be prtp^rrtr *f^ IrgaUy 

Evitlcnce a<lmiu*ble on bdialf of the accuied ta 
reairicird. again on the theory ihai the pmcceding 
(• preliminary.** The eatraditee has a limited rijhi 
fopfneni, and even •ubporfu, wimnao material 
lo h»t defcnie. However, the coun only will permit 
the defendant to inirod«KC evidence which a of- 
fend cither to ihow that he i* not the aaual pcrxM 
being *oujhl by the rvqooting oouniry.'* or to 
captain the cirrjmMance* of ihc ofTcruc.'* T>K 

defendant may not proeni any other evidence in 
dcfcnte f>f the charge, auch ai an alibi, bccauic it 
would haw no bearing on whether the rcqucMin| 
ooumry hai caiablikbed a prims facie cue** The 

avihvnticMcd m a* fa nttitlr thcf*t t* be rmitd 
br umA^r ptrpott* by ih« inb«Mul of iKe Sonigm 
eouMfy frena **4tkh the aecvwJ party AAU k««c 
OCafM^ and the omifKaM of ihc ponap«4 dipt^ 
maiic or oonauUr otTtv of the United S««a ra»> 
dent In tuch torrigik cwntrj ahM be prw/tKai the 
umc, M aflinTd, a#c awiheAtioMcd in ihe manner 

-—'**Ch*fltSft V. >UUg:22»UA"at"4il.^ _^^ 
"l* Lr.iC f 1191 (1976) p^Udnr " 
On tha h«mn»| of any cwc under a dUtm of r«ir»> 
dUion by B fervTgn g^<iTiiini.iW, upon KlMavit 
bring nted by the pcnon diarfrd acfimg Iwih ihM 
there afc witncua wha^e evidmcK •• materul lo hii 
dcfcfMc, thai he caAi«o( uMy go to rrul wWhowa 
ihctn. what he expKi* ta pf9ve by c*ch e/ iNcti^ 
•nd fha« he y» no* pnaacscd of •uffacicni mouM, mnd 
b aciuaDy unable t» pay the Ens of vuch wnncMc^ 
the iud|« or itufiMrMc hranng the nuncr may 
order thM •writ witfxmo be M>bpeeM*ed; aad iho 
can incorrvd by the prsccm. and the Xrr* of 9^- 
newes •hall be paid in the Mmc manner as M the 
ca>eofw>inaMaMbpoe«i»edinbfhairoftheUmird 
Sfaia. 
•fi M. WpfTTiM**, thcur oe l>enaMAVK>«<u. LMW. 

9!)«-9*(l9M). 
**Collimv.Loi>if.2»UA309.3l>.|fi(l977):CKwl> 

•on V. Kalty. 2^9 U.S^ at 4«2L QC Suwlona v. Ccv»t. 461 
F. Supft. 199. 204 (SDN.Y. 1978); ApptkxkM of 
0*Amko^ 185 F. Supp^ 92>. 92»-)0 (S ttN.V. I9«). 

"COUMW «. Loiwf. 269 U^ at SiVlfr: Slupiro v. 
Fcerwdm^, 478 F.Td 894, 901 (Td C*r. 1973). <^ dt^ 
miiu4, 414 U.S BM (1974). U Cmltma iheSuprvnc Coun 
iKMcd that to atlow the accwwd to pfomt caculpntwy 

wowld giwc hint the option of iniuitng upon a hA 
hearing and trial of hn csw here; and IHM might 
ccxnpel the demanding government lo praducc all 
iti evidence hen, both dinct andrebunmg.!noeder 
to meet iS? defemr thus gathcfrd from ev«ry 
quaner. The roult would be that the foeei|n fo«- 
emmewi, though eniiiled by the teem* of the treaty 
to the otrad*(*on of the acntwd Cor the puepoK vM 
• iriaJ where iSe crime WM commitlrd. would be 
compelkd to go into a hJA iria) on the menu in a 
fc*eifn country, under «U the dttadvania^n of luch 
a ihuataon. and could not obtaii c>ir»diiion until 
after it had procured a ooitMClion of the icnjKd 
upon a full »nA Mtbvianiial trial here. This ««ould 
be ii plain contrs««nii(M of the itncni and moaning 

13-617   0—83 9 
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tXTtMiUTKM 0# fOUYfCAL TrjtltOtHSTS 

•ocmol. h(y»<cvcr, may otttr evidence of ihc poKi- 
ic«l n/iurcof i^K crime. 10 Utow thai the ofTcmc it 

fMM ciir>dii<bk %in6cr the ircaif. Evidence of iW 
crime't polilic«l nature it •dmiiMblc CMchiuvrif to 
explain ihc drotmtiinco of ihc crime. It M *M 

Mjffliuibic, (of ciamplc, in «t<f of a defcntc of 
j\tttir)C«lion or neceMity." I'hc dceiwon »« •• chc 
adnttMibilily of evidence lies. «r«ilMn the aound d*^ 
crctiot of the exiradiiini jodjc, and it i* MM 

rrvcnibk unlot il negAta cNc pwrpoict of chc 

heaKni." 
Review of ihe m«gi)tr»tc'» dccuion mfhin ihc 

jwd«ci«l tyt cm tf timiled. Alihoujh ypon an ad> 
*crK ruling, the rcquoiiftf country may refilc •» 
rcqucM,** ihc panicular niUng Mraunaica itic pf»- 
ccrding ind ii not ihcrcaftcr wbjcci le Ana m^ 
peal ro j hi^hrr court. Tliii reairicttoo refkcu the 
theory iK«l, bccau*e a jwdid*! ofTiccr adminiKcriag 
the hearing doei not ait at a member of any rown, 
Ku dcciMOn b not a final order open (or direct 
appeal. Ho«tfCv«r. the accused may colUtcrally at- 
tack the decition by filing a petition for a «iT*t of 
habeas corpua.'* The only louca (er»era!ly revior* 
able in iboc prooccdinp arc ihoac retaiinf to 
juritdicuon, the cxiMcnec, applicaiiaM, or interpre- 
tation of (he (rcaiy, and the identtiy of the ttidtM^ 
taal t^pcaring u the hearing." 

U ihc count utilmaiely avthoriac extradition, 
the DrpartmcTH of SiaK m«nl independent If de- 
cide whahcr to deliver the occiMcd to ihc rrtiiMM* 
mg gDvcmment.'' The Secictary of Stale wSU MM 

•f the Otnd^iOA IfCMtt 
Z» VS. 11 Sl( (qMOt«t Ai M Wadti. IS r. SM. •» 
<iD>*.V). tff/. th r. JJ2 (iM9>. 

"4 M. WwfTTMjJs Mpra nMt «9. ai 99^ KOI. E*^ 
40>n Bpwef>T»;wc ihc iwwiif rf the 1—lumwig gmm^ 
•tcM «r O^ pr«cr4w«Ti wKidk •«*!( the ace^f J *V* 
W rrtam M ilx nqwqiiwf °p>****y •re imkvaM >• flM 
jwrfoil ^<VT*i dncriMAAiwA and hrae* t*i» Jw'iii'hfa. 
Peraf V. Hr*MM. ^41 r.M •« i;n^ Ca'>o»<;miiCT* «. 
U*>rdSo*Ck<»rM im. ll«?(VhO. I9T1).«« 
*«^ 4Q» U^ M9 (IfT): WarhOT «. S.,m. Ml F M 
n? ()ili Cr. l»Ur. SMxhM «. Cfw«. •&! r S«ffk at 
»«. 

•*i« COHM V. LMHI. XM UA Xnt McfiM* «. U«Mei 
Sla» Mv>K«a. SH r.M > (kh Or4. «»if *«< Vf 
VS. 1^1 O'i'iM^ 

*'Sm > M. IIUB0VM * V. N«»«A^ A TKCAVM »« 

*F«««uMda » PMkpK.}«U& }1l Ct9n»;Gk'«i^ 
Cwarm* t'ii.tr4S(A<(v4)OFM 11-^ 

** IS C^C i }l% (:t^ |ii» irtii 
TW Srcvury of &«i« MM^ crdir iKc ptr«Mi ca»- 

rwm )1M w SlUaf thNf«te«»W 

» b« trvd far IWOIWMC al^tiich 

eontidcr the rcqucH until the completion of all 
judicial proeecdingi** FtMiher actior^ I'jr the 5e«*- 
rctary vntl Lc fjrocloacd if the €0*»n liold* l>.ai an 
citradil jbic oflvnie did ncc uccur wiitiin the mean- 
ing of the treaty. If lh« cowni AIM! the accwd 
extraditable, the »ecrcaary Kai broad diacrction ic^ 
deny cxiraditiorv if cooditiona u» »rarranL Ccr.cr> 
ally, the Hepi.tOKAt of Suic condocii « dc no%'o 
caaminatioA of the iuuea and COIHI pevccrdinp 
and baiea it* decnion on the availabk rtcord." 
The Secretary, hcr^^cver. may coruidcr mattcn out- 
side the record wach at competing rcquera from 
difrcrcm count/«r«« a time UpK barring proftecu* 
liofv or public policy in ligfrf of current inicma' 
liorul f daiiona.* Thua, the oourta oflcA defer co«>* 
tideration of vWther an irk^vidtaal it Ueing aoughl 
for political rcaacrwi to the f >:panmcitt of ^atc*' 

In fddttioTk la reviewing maiten leyond iKc 
record, the Sccniary may tfifTcr from the commit- 
ling mafialrate on the MeigM or flufTrciency of the 
(•.Sdence." SucK a disparate readiiyg of ll< record 
c<currcd when the Ru«ia» govrmmc.'*! requeued 
the cairadition of Kruhian Rwdrwitt in 1906 orv 
charge* of morder and araon. A committing max- 
i«r«lc held iha: the ofTenaes wax not polttical and 
t>.»i ccnifacd eatr^ditiocL After Kia ov% careful 
review e/ the r«cord. ho-rz-^v, the S<»«;ary of 
State denied the requcal becauac >< determined 
iKai the ctia/fCB Mxre the result of *cti«iiia under* 
laVca by the »ccuaed as • member «f the Soeul 
licntocratic l«bc< Party.** 

Dnptte this bro>ad ditcmioA, the Se<reurf l»a> 
itk fad *>Mom overruled a court d«niion in Catmr 
c<f ciiradifiotv.** TKb apparmi deSr/cncc to iht 

Such a|vM ivkay haU MKh 
t«W hi<a i« die territory 
f«i>uani aa wmA trvaty. 

A pcr^sn *9 acewwd wS» I 

•f MCk farr^ gv-oucneat. 

Bcapn laia* be rru%r» 
r«i^on aceiiprrf af any 

^4 C llACaMOaiv, Dacaar o# b«T«ax*taen*i LAW ( 
SM (IMI) (cwMg a ateHMyvMlMM fcwn WM<Me*or A^ 
dtnon af the [Vpatw<M« •# 5u*« i« Srewtafy af S*atr 
Knoa. Ic^r^My 1912. Ikrpan'»c«M •# State TiW 
}ll4}lt«Nl«. 

*&« Ksie. fa«M^ JSkjma^H •• Lat*^^*, C Oaetw 
I. Rev. l3ll(l»£3);awate4C H •xa.oafat.ni^awer 
Mk •• I »• 
*^IC lt«cvwoan<.a«^«MaeM.Mt»4^ 
**Ca«eWC«aien «. U««rd Sfa^o. «M fJd ll»; #B 

wli«c«K?»F. W{CC>f( V. ty:>.^yjM»M>Cp«.T4l 
VJS.   Ul   (l»l<|.   h m haCM-t^ *^  F. S^ypt   MS . 
(VDLK V.   19111; Ja  •• Co*aaka. 7l1  F. &^  111 
(S.I1 N.Y. Ifta^ 
*^ 4 C I iMCawoava^ a^w aaae ^ at 13M. 
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WUT 4ffD CZACKO fVaLYl 

CBufntcAcctt a polilical tenMlviiy lo inicm*i*onal 
«iHaa. J»d<i«l <Wi<rTn(n«l«oft of cxtr*dtiion iiauei 
|M<"*»iW EjKCwiiwe Branch 19 rcfno'n uaclf Trom 
ydbiC»l And economic ufi«t«M» whicH mt|h« r^ 
•ah ifodker iui«ni bcl*c«« lh« UnifH Stale* lui 
fa thcaJwT«fncn» of i» Ifcatf e6l)g«iioAt. 

Thi^ the role of ihc jud»cial ofTiccr in lite eura- 
Ala0M pfOUM. alihoujh iScoreiicJitlf prrtiminMy 
lo that 6t ih« S««ic Depifimcnt, mtfhi •«c<l b« 
ddcnviBMiw of the entire pcoceediwy and migHl 
tfiuc*w*<y pncmpi th« Ejtecuiiw Branch In the 
comSutt cf Ainc«ic3u> (en .-ign polky. From a prse- 
ikcal p«iipectiw«, lS« dsn|cr of vcuing thU d«o- 
«b»«ukai| i« th« judiciwy •> thai ajiMtidal oAW 
acr hewittf chc CAW mighi lack the openite to 

rilM poliiieal or nonpolilieal nalwit of aA 
r ufainj to aA Intricate inicrnaiionil fact 

wKmMMit, Thi» <Unf=r is f3pcciaI1f acute with re* 
^•ct !• caM* iswcfving icrronsu bccauic of the 
•MaplcB and ambigboiM inicrpUf bei^xui their 
•>m*cd |oak aod actual coftdtfct. 

Divi&or««Ki«r o# TMI SvafTMrnw Law 

nc qMMtio*! of what oeiutitiiica a political o^ 
icahMhuii the wbf«ct of international •rboiarty 
deban^ fiplomiiic dncuNon, and Judkial opii»> 
ian.** Ccrtaia iatamatiooal ajrecmcnia to which 

*f«iM< hc«d»ofH*feanddiplumai*cpervoArdare 
rkonpoiii<aL* Sewral more rcvrnt irr^in pre %Ar 
ihai ofTcn*^ «imcd ai tranaponaiion or cocnmu* 
nicatKMi nct*>«ria are extraditable." Other* have 
gone c«cn further and include eflmtc* againw 
domcaiic la«m rrfaiing |» ftrvarmi, evploMvn, or 
fncctMliATf device'* Finallf, cmain Irraiici pr» 
vtdc lK«i ht^y drvf ofTeiue i« CAir»dti«ble." 

Poltiicai on«mo hi>toric«ll)r have bc«n defined 
•acrtherfTlaiivTerpwrcIf political. Reialiwe polit- 
ical oHenM* ar« etberwiM common crima cont- 
mittcd in connection with a political aci,tu<h a* a 
homicide oommittrd in the oMtnc of a general 
bprtjiAg.** Uihc ncjiui between the crime and the 
poltii^ act i» MffTicientlf doae, the ofTente is "rel- 
atively poliucal' and not extr*d*table; if the oo«»- 
nccTiOA i* rrmctc or non'«>(Mcnt the accuicd may 
be rxiradiied.** INirdf poliiicBt ofleniet arc am 
aimed directljr ai the government and ar« dcfiai* 
liooally limited to ireaaon, Mdition, BMI optonagc. 
It ii geDcrally agrord thai iha ptwdy politick 
ofTcnto arc not eatradiiablc.'* 

Puirff political ofTcnMB arc catilf reoognta^il^ 
whciTu crlatt'iv political offew oftett arg difTicull 
to dittinguiih (irom oemmon crimes tiooonocctcd 
with a potiiicat act. Aceordingly, the caM law tn 
the political ofrcn»e» area hai concemrated on the 

-^^_V'f»!^f^ii?j^•P*rtf.prohibilthe•igI^atonoJJ^f^rt;(K>• and interprriMion of irlativr poTiiical 
bom treatmj'Ja*rfy,'* genoci3e,**~a/vf~iCfer»tT ^pffq 
h^aduDf** aa polttiatl ofTerM^* ScMErat-EurepeaA 

'   Uatenl c»tr'jdl'wr> trtatica prvvide that  acts 

. lo order to gaiti a fall and criiicat undcf^ 

^Sm^mwmOf « & HAOCwoaTM. nf»« MM M^ aa f| 
SU-IT; 2 C Hrva, UrmmKWi. LAW Cknwir *a 
biK»wgTi» M«* hmumn av VMt Ui«mo 9T*TU 1019- 
1K(M fd. 1>«)); 6 M. WMITVMAN. n/^ MM* 49. M 79*- 
nt; £M a^ •ouim cited in note 21 M^a. fvnfih*, 

JLTBA^*»T'I. L 29) (I976i»; C*m*-Mor^ TV A«IM< 
Attaf O^UM; A Kmtr^ /SMM y £.««At>M Urn, «• 
VA. L.IUV. l23C(t943). 

**£» Sla««r Canwoitian of 7) Syrmber 19Mb a* 
•nwat'iti 21? V.STS, 17 (rvfiMmd Julr 7. I9»)^ 
Swpf'Bwaiiary C(«*"a«t>on IM the Ahatitimn of Sit'trf, 
Sept. 7. 19Mk ?«• U NT S. 3 (rrpMcrrd April M, 19)7). 

"^Jlrr Caawni^ on th« Prr>Tti<kM And Punithmcnl 
«rthcOimof CvnobiV. Dec 9. 19«9. 71 V^T^ 771 
M«««r«djM. IX 1951). 

* jiM CwoeniMin on AnMaon: OITcn*c« uid Certain 
Other AcuCommiticd on BoaM Aircra/i. Srpc 14,1963, 
30 OiT. i»4l. TIAS. No. 67M. )0« U.NT.S ?19 
(E/T(Cti'<4 DsC 4. IS^: ConvcmloA for the Supprawon 
•f UnUwM S«iavr* of Aifrr«f( (Hijaclun;), Dx. I\ 
1910. 23 V^T. tU\. TlJLS. NOL f 192 {tOmi^ Oa. 
K^wy---.- ^     _ , ^ 

^S;m*-'t*mn ^f»U>mt Offf^m. 62 MWM. U Rrv,92>^ 
MIWI».   — 

*M. tMii^a, EiiTHAPW^Oii. i^^oawtl, ai •Wt 
** Anida 11 ef the Eatradiiiwi Trcatf between iha 

Uaiicd $««(« a«^ Nirw Zemiand p*v«Kla thai th« felto^i^ 
ing ftKall b« denned to b« catraditaWe vTTrmo: "26^ 
[>)r«an and da<n>|» lo p*T>pcrtf, •lilitiat, or Bwana of 
lr»upon«t>on C ro«nni>«nicaiiow by fire or rmplov**; 
|and) 27. (a|oy VMI^MM* act tfenc with imcM to C»UM 

danfer la ^lupurty or endanger the ufctjr of aajr pcnon 
in ocMWMciion wrth anf mean* af trafuponation.** Jan. 
12, 1970. 72 UAT. I. 2-3, T.lA^ Net 703> {?nrai«e 
Dec. a. 19:v>. 

** ^ EairadMM TfeMf. United Scai«.|talr. Jan. 11^ 
I9n. 24 UST. 493. TJJIA Ma. BOU (cffecti«« Hanh 
II, I9J5J 

ArTK> 11 «f tSe Con»«fn>on on EairadMion b<l«xen 
the Ut'icd S> >ta and France prowida thai the lbH»wing 
•hall be dcvv^'^ed IS br «iradi«able ofTnuo: "16. OOrmc* 
•gaimi the b»v r-lating to the tr*rr< in, pawru'ew. or 
produoion or runufaclurc of, opium, heroin, «nd Mhcr 
•arcMic dn«p, cnnaSt, halluctnosmic dmp, eneaine, 
and itiderivaii*o,and other dangemutdru^knd chevn- 
tcati; or poo&rtow* chcmicah or lubManccs injurious to 
health.- Fe?>. 12. 1970. 22 U.S.T. 407. 409, TJj^-S. N* 
707> {cf!<eii^ April 3, 197|). 

** Careia-Mora. M^>* not* 6), at 1239. 
**^.<«.. /• '* E^a. 62 r. 972 (t«»«). 
** JM 6 M. WMiTtiMn. a^w note «», ai 800; Cafew> 

Mora. J^w notc6y 
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, OmAMTJOM Of tOIJTKAk TXtHtOtUSJS 

BUndinf of ihe Amcriun ipproMK lo fcUuve 
politicjl o(Tcn»o it U inunKtivc ftni lo ciiamine 
Bntiih prctccicni on which the American coufit 
iiiitial))r relied. 

tNK ftuniK AmOACM 

Bfituh euradilton !#««' luis been (ovMvml by 
Hauilc bncc ihe puufc of the ExtrftdHioA Act of 
1070."Thii >a ifccirollr providescjicrpiKin» foe 
ofTcfuo of M. political cfu/«cicr and oftmtc* for 
which the ofTcnder hit been lowjbl with ihc inlcni 
lo punUh him for • poJiticjl action.** The term 
*pottitcal chAraocr." however. It noi defined either 
in the Ejttndiiion ACT or chewherc in Dritith Mat* 
Htck. The COM! in /a rr CtitoJw** made the Tint 

judicial aiicmpc lo rupptf oonicnt to the phnac. 
Cuta/w orated the baatc lufaMamiwc Icai which 
hat dofninaiod Anglo-Amcncan la«e in ihit area 
•incc 1891 

Anfclo Cutolint yt*^s arrcttrd in England after 
SwiiacHand KM|h( his cxindrtioA for the nwirder 
of Lntgi Roaai, a Sniu gownmcnt oniclal. The 
people of the S**ym town of Belliiona had peti- 
tioned the {ovcrTUDcnt for rcvttioA of the Contti* 
tution of the pn>«tncc The fovonnnni, appar* 
cntly fearinj a IOH of powtr, nfiued lo hold a 
popular vole oo the inuc u rr<\uircd bjr law. The 
townspeople then raided the town's anenal and 
marched to the nninicipa3 palaoc. After beinf dc* 
nied entry le the bwildin{ by Row and another 
government official, the fTou^ uormcd the build* 
iag. CaMoIini, who was one of the dru to enter, 
thoi Rotti a> he appeared in the palace's patsage- 
way. The record ia Mlcnt aj to whether Roui ofTeftd 
any armed lolataftce, but lolimony by a leader of 
ibc uprisinj indicates that be did not."* Followinf 
ihetakcowerofthe palace a provisional govemnieni 
controlled the prowincc until the jovemmeni of the 
Republic restored order. 

Justice Denman concluded thai the cvenit in 
BeUiaona at the time of the killing amounted to a 

" EA(rad.i«n Ad. U:0, » fr M Vin,c. S2. 
"The £«iradiiM Aa of \tn. 31 * M Viet., c. N. 

read* in pcnincM pan: 
(I) A fu|t(t«c critnin*) duU iwl be Mnendcrcd if 
the ofTcAM to which m swrrcndcnd w dcm»Mlcd is 
•AC ef a po^iiiol characicr «r if he proves lo ihc 
•ftlikf«citM of the police RiAfiMmc w the courl 
before •'hom Sc •> fc'v^ihi en k*bcM corpva, or to 
|hc SccfTtvy of Suic iKu iKc mjwuiiioA far his 
surrender KM in fact bc«n tn^dc kviih « view t« try 
lo punoh him lior «n eflicnK of a priiiticsA charscwr. 

"Mat 1>L 

state of war within the province and tt*ai Canolini 
was »n active paniapant at a very early s>aft of 
the upriiinf." In fnvdmf Ca»lolint rtot eu/^dita- 
ble, Jutiicc OeiMtan formulated t)«c nov etavic 
|«»l for appficaiion of the poliiiral oflemc cucg^ 
Ifoo: fitu, there m«iM be a political rfiuuc^ancc at 
llie time of the ofTense; and second, ihc offcnae 
muu consittuie an o«en act incidental lo or p«n 
of the poliiical diMurbancc." 

A terrorist attack by an avowed artai^iiH pn^ 
vided the Bntiih CDuni with opporiuntly tofunhcir 
define the Cailrfwi political distOrbarKe I9C two 
fCMn later in h u Mmmt.** Mcunier had sea off 
various eaplostve devica si the Cafe Very n Paria 
aiMJ in miliuiy barradn outside OiC csiy. The 
raplosions billed several jrvdividiiala. and Mo^nicr 
soufhl Kfuga in Enfland The French go^enwncM 
requested his eairadilion li»r murder, aitetnpted 
murder, and wiUbl damage to buildings A British 
divisional court ifjceied Meun!(r*B habeaaoerpui 
petition and bcU ihc political ofTcnse oecpiaon 
Inapplicable to anarchist-inspired ofCemc^ 

Thil holding fcfWcied bouility to the insrcbia 
movement which charactcrited the periodL Noi^ 
aligned icrrorial-iype adiviliea aimrH >• promocing 
disorder and diiKarmony were v>ew.4 MM aa poTt^* 
ically related but as a common evil un*vrthy oC 

protection. Jusisoc Case spoke for the Coort: 

(l]n order w aM«'iiw«« aa efTrruc of a potrical 
character, these nwM he tw* or mett ^n'm m the 
state, each seefciaf to impoae the Cofummtjt of 
iheir own choice am ihe oshcr, artd if the 
comowticd b)r one fide«r the other in 
ihc ofajcci, it is • peCfical olTrfuc atherwiw 
ihc present CAM there are rtot two panics 
Sistr, each sc<%i*f to inpoae the Cevci 
lh<> own choice ca the ««h«r far the pan; 
whom the aocv*rdKidcrMir*rdb]r ih« c•Mean, and 
by his own ^wuary tuicmcnt, rtantet/ the fany 
of anarchy, b the mmy ef all Covemmcaia, 'ptair 
effans are drreessd priaurily against ihc sryanas 
body of cstisena.** 

The Court's ratioesalc appears to addrew botK 
the intent of iheolTcndcr and the impact of LvacL 

"/rfaiUa. 
"M at lift Acowdiag to Junice Denmaik: 
Thc ^wcsiton rcaUy i^ whether, upon the far». >i is 
ctvar ihii the OUA waftaeiing ai o*w efa r.«Jbbcr 
of pcnons cnfagcd ia acts af viofaiKv of m putk^ 
character with a palii ieal okjocl, and aa pane/the 
poltiieal ifWve*eH aad risirtg in which be wia 
taking part. 
**M|IS9412<^4IV 
*'Mai4l*. 
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U'BCT ASn OACkES |\'«L7I 

AAflAnMc which it imendnl only lo diinipl the 
MCul order, b«il (MM to niAioi jin oc »Uer ihe gov- 
€trm»tm. u no« polMtcal. LikrwtK, «n otlmtt h»v 
•nf iu iip«ci upon ihe cilixcnry, but not d*rrcily 
•pOB thv gowcnwncnt. doo not Ul tviihtn the 
paCucalof&n*r occptton.. 

The EAjfish courts firti coninicml ihe mcxivo 
•fa R9wminj {vwcmmcni in I&9V In /•• ftf if^AM 
ifce Frmch juwemmcnt tougbt a fufiiivc On 
rtiirtii of cmberalcsncm and (nudT The accuwd 
«launcd ihM ihc Frmch govcmmctil aciuaUr 
iew|h* lo rryMn jurisdiction over him in order to 
•Moref Aic htm about A poiitk«l m«itcr. He iherv 
tan arfMd thai he was not cxtradiciaMc bccjuae 
~lte flv^MioH tor hit HMTcndcy hj|dj in fact been 
•Mdc willi a view to punish him for an oOienM of 
a po^ical character.*^ Rejeciing ihia argumcm, 
IAH RMLMU held that ih« pRmsion under which 
Ama datmed ptMectiofi was analogous to the 
donrinc «f •prbaKtr,'* and that it was ihercfbcr 
>>tts^ the p<pvifto» of the courts lo determine the 
good Csith of the requcMinf country.** He further 
IKM Am an ofTenae of a political character muil 
W nmditf defioeabl* and not subioCT to future 

Thea* thras caaea provided a reUlh<c1]r lunow 
t lor the kpplicalioa of the political o^ 
xien until the middk of thia century: a 

poStical ofleiuc was deTirtcd aa incidental lo or 
part of a political diuurbancc, cjicluding crimes 
aimed at the dvitian populaitim or undertaken 
•olf lociaiw locUl disorder: The good faith of the 
rei)k»cab«s country waa not qu«stioi>«d. In I9)>, 
hoMwcr. ihe case of Rffim a C>*«wiw if Bnttmi 
hum, a pm*t Kdttymk!* extended the political 

b tUiujmiki the Brittah court firH allowed the 
debow so be raiicd in the absence f>r a poliitcal 
dsi««%anc« in the rvqucsting country.** The oksc 
ur>oK>d seven crew memben of a Polish fiihinK 
cnwfar who sought pnliiicaJ iiftum in England 

aftercalong control of their beat from a communiM 
crew in iofcmational waien. The Polish govem- 
MCM rtquoted eilfadition of the tailors lor the 

*|rK4{ IQ.& l(»:(l9Wt IQB.509. 
"1:9941 IQa lOS. 
" TV docfnnr «f «f>ccialty allow* ih« m|ucMtng coun- 

ty to try the accw«cd only (or the on«nie far which 
otn^Mi wa> towjht. &v note 138 f^^a. 

^i£ n lit. St*slmeoncurnng opinion of Wifli^J. // 
acllS-tfc 

*(:v>4| 1 Q3v MO: Sff discwwian in IX SMCMI*. 

**|1M«||QB.540. 

cotnmon Crimea of use of Karcc. depriving superior* 
and other members of the crew of their frmiom. 
woundtdf a member of the crew, damaging the 
Irawter's wir«le«a, and prewnting the ihip'scaptata 
from maintaining command, ihut cApoaing the 
crew to ihc danger ofcalamisy at sea and lot* of 

life.** The Coun pcrmiticd ihe rishermcn to inin>> 
duoc varioua documents thcMong ihat »ny trial in 
Pblaod oatensJbly for ihe eairadiird ofTenics would 
in fact rnult in punithmeni for the treasonous act 
of defecting to acapiiatiu cwuniry.*' This evidence 
led the Court to deny cstraduion under the polit- 
seal offense cscrption. JuMicc Casselt curtcluded 
that cKtradiiion waa being sought with a view 
toward punishing ihc dcfctMlama for political acts 
and thai thcrvftvc the motive of the rcqucaiing 
country prccltxlcd surrmdcrof the fugiiivo under 
the accond pan of the Eatradition Act.** Jutiicc 
Coddard, IMS the other hand, reached the aame 
nault wiihowl cmphasiziog the moiiva of ihe Pol- 
ish government- Raiher, he auggofed thai a hu> 
manttMian pmpeetiw« of changing wortd cor>di- 
tiona required a mere liberal inlerprciation of C«#- 
Uimi even where the oTenao did n*N form pan i>f 
a gcfteral uprising. He reasoned thai the evidcfkc* 
admitted on the priionen* behalf showed thai their 
Crimea were political in ihat they were aimed at 
the Polish government which suppresacd any 
mcxningrul dialogue within its border.** 

Although the just ices dilTend in tho'r reasoning 
the ultimate roult in KUtx/mtXi vraa to apply the 
political ofTense eaception to an act unconrtected 
la a general disturbance solely because of the mo- 
tive* of the panics involved. The Coun'i divided 
opitHon did not made clear whether future deci- 
sions would rot on the mtMivB of the requealing 
country or on those oi the defendant, but it was 
upparefH that the Cuun w&s wiMinj to consider the 
nature of the rctiuc»ling government in applying 
the political ofTenie cacrption. The K»lt,grmJki case 
ma/Ved the British courts* fanhesi extension of the 
political ofTense exception, and many scholars be- 

lieved thai it olTered hope to those who must 
commit crime* to escape pcnecution in ihcir home- 
land.** 

" 14 at MX 
••*#Ii9j>iJAntR. n 
••|I91>1 IQB atM8. 
** iV at M9-M> (CwMard. CJ). ti u ai Inui arfualOe 

that such d«ci«>ons inti«lwi'>g tiufnaoiiarian contidrr*- 
tions an-bcfrcrlrri to ihrfMcwiweb'snch of govern mem 
a* in A/Twriran oiradiiion p«iicttd»njs. 

* Camrdl. nf^ MMI 9; MV Carcia>Mora, «/>« note 
«&, ai 1344. 
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two) fXTKAMTIOS 'or tOUTKAL TrjHtOfttSTt 

The Hwtttyntii lleowm v*» U»« reftncd in 
irAfwtj a^ //r«f/" InSTAMU |t< ifcffr^*ni.SKxlom 

ScKirJiks, had micnipictl IOK»«T Wr\ r-cpKo* ed<^ 
CMcd u «n Onliodov Jew a|«'iu< iKr vitKo of tSc 
boy*> p«rcnu. Afirr hidnis itic )ro>JiK in » ictiW- 
mcnl in luid lie Ocd to l>gljn(t t>«Ml *oushl 
Schiriks' csirariiiion on |Kc cK**^ ofchild wratinj 
»nd perjury. I>unn| the c»r>ditM>A (i«ocec<fin^ 
Schtraks Jlicmptcd to itiow ikc CVMC imcrrcUi*««>- 
tliip of potitiu »fMl rclifio* wiitMn lir*<l lie alto 
Mtempted to rfemonMraic iK»; if<e <)uot*oo of 
ffriigioua onliodoijr wu a lH|Wy charged po<»iical 
i»uc in IVKI. TIIC Court, l>o««Tvcr, refuted lo ftnd 
ihai tSc acf «fij potiiieal. Ahtioujh ScNirx'u* ac- 
tion* were inicfKled to avoid wlut h« (<Krtwd a« 
political pen«cutio«v. ihc Coon cooelwdcd ihai 
ihcy «.*c bucd uh!maKly<H>pcnoA*l motivaiiuw 
and ihvt the p>!ttieal naiurr o/ih< *cf «ou oeifjr • 
tanjcniial ttcior.'^ 

The Court iliu) dccluted to adopt a 'pure mo* 
live" ipproaeli. like the !»«<«* irt /CcfcTub', 
ViiCDwnt RadclifTc potnied out that the ICM in 
Cathiim WM MiW vilfd, but noc coetcluu^v in deter* 
minini whct(*cr an oflensc wva pcTti'^cal.'" Offcrinj 
• rcrincmcni of the K^tetjndi boktinf. the Vacouni 
RadciifTc iiaicd thsl il waa p«c>aary to evaluate 
ihe objedivc cof>ditioiu turrawfMiins the »ocu*nJ*» 
•ctiont and lo deiciTninc wtwcKcr the requcuinf 
nation icclci 1ii» cJindition prima/Oy for ^criini' 
lul" or for "political* IOMMM.'* If the pouurt of 
the rcquaiinf fDivmirteni it polil^ca!iy rke\>ir>l, 
then the aecuicd may be cxiradiwd rcjaidtem of 
motive: 

Thcft mjf, far initancc, be «A vru of cvrwczMSiAf 
poliikal OT(>ni/>iiena «r Coma in a cowMrf. k/id 
flncmben of ihem pnay ewwmit lorts vf iftTrKf «na 
of ihc criminal law in ttic bclwf that bf lo doinj 
ihey wilt funl-er polii<«l niA- bu« if iM ccnml 
yDvcmmcni itAndi ap«n aad • CMtcvmci Ofvl/ to 

"'|I962|3AIIER.379. 
• W .1 J«, 
*W, where IIM Jw«k< »iatc»' 
In mjr opinion |Kc tdra IKJI tin fcdund iSc phrate 
"•(Tene* of a potiikal chAtacier' it lK*i ihc fufiti»< 
h M oddi viih tt>c Mate iKat af(/<n (o* Kit carra- 
diiion on tiMne iuuc eorwoed with ihe f<>^icjJ 
control o* govcrnmeni of thccouMry. T^•« *n«lofv 
of "poliiietl" in ihJt conieu k •lifS "pe^ii'cat* u* 
•wrti phraws at "poliikaJ rcf<i(rc,~ "p^iikal »>«- 
Ion*** or "polilkal prUuncv.' It d>-«» t-vdiC«i<. I 
iKifth, ihai the rrqwo'tnf •(•*« •> after Km* (le 
rraionj Mhcr ih*n iS«cn(o*enM«i>4cf tS« cnmiAaJ 
bw in ill ofdtnary, «^ai I •naybAiift ccn^wn or 
inicmaiion^l aificei. 

cnloece itic enm;«al law that Kat tieeo -toUioJ hf 
•^•c*C ronlrManit. I KC no rraion wti; f«sili«9 
•howtd I*; |WMecitJ by ihti cowniry fnm ii* juriv 
^liaAonihcfTVwndihat iheyarv polMiod offend- 

RecoTKiling CtiWiw* and SrAf^a^ appcui to ro> 
(j'jirc t>*c eonlinucd applicjiion of ibc nexwa tat 
lo ofTentca s*1«ich form pan of a diuurbaiKc or 
upriwnf. \>i^en ihc exccpiiofi M ctajmod fot \to- 
Utcd ant, the Artiitit coum teem vn'lltng lo cm- 
amirte the arcuted't mcrtivca at v<tl a& tSotc of ihc 
rtquotinf country. ImpRcii in ttut approach a the 
couni'cofiiianl rcevalualion of the polilicaJ ofTcnie 
exoeplton In lif ht of the existing inicmaiiooal ei»- 
vironmcni. 

n«c AHniojt /.rr«OACM 

The approaci* of IIK American judtciary to the 
poTrtical erimca exception hai not lubuaniially de- 

viated from tliC OuUliti tat, which rctjuircd thM 
an oven act Le commtiied In funhcrancc of a 
poTiiical diiiwbarKe. The American oowrt*, ualihc 
iheir Rritith counicrpant, have not been wilting to 
coraiderihc motivation* orcilhcr the defendant or 
the rcqwcaling country.*" T^it narrow imerprcl»- 
lioo of the eaception may be charactcriacd »* botb 
underirtcluiive and ovcrincluiive, aa it tcftda to 
exempt from esiradilion all crimes oocuning dur^ 
ing a folitical dinurbartcc, but no ofCmies which 
were r-oi conlcmporaneotti with an upnvnj.'^Thc 
urici adherence lo the rcqutremcni ihai the act be 
tied to an uprising or diiturbancc may operate to 
CJxlude from proieciiOfi many individual acts of 

** 5M note 64 np^. Ma(M PcrolT v. Ilytton, MX TM 
134;: Csrcia-CuU;<m v. United StaKi, 4>> FJd 118». 

^ Jiv,/f.,UnMcdStJitcs/r»/£ KandaoW r. AnuWric, 
t;0 F. Supp MJ (S.n. C»l. I959). CF. SchnU, v. Imd 
(19^2) > All E.R. ^79. With rrfanj lo lKc qMOUon of 
coticmporanctigr. VucowM RarddtfTe noted: 

Ccncrally »pnktn|, the rouru* rducsanec to oflcr 
a dcfmiiKMi KM been dwc, I ihinV. to iV raltMlwn 
thai h h viniuHy ImpoaiiUt lo find one that docs 
m* cover too wide a ran|c. T\\\\ n Kcn in ihc very 
^Q eoTiMdcrviMM tKai waj fitvn lo the qvoiioo tn 
tt CaitiitfJ panicxilafly wKe* counxl for the appl^ 
cant'a arfwmem in thai caK ii id a|ai«u( fSe M^ 

arqucfMobKrvaiionaofihcihiTejiKlfeiM^edcvidrd 
it. Denman, llawhint and Sirptirn, JJ. Ii waa re- 
caJ*.ed that durinf iSc debate of 1866 I\M prandcd 
ihc L>iradil*on Aci. John Stuart Still, ihcn a mcf*^ 
btr of ike llowK c»f Cenunani, had fu^foled at a 
drfiniiieo'any ofTmce cortimiiied in iSe coune of 
or funhering of civil war, iniwrrmion, or political 
commeiier^'' Stephen, J, him>-tf had oftcftd iho 
view in hb fliMi7 ^Or OMM./Z^v ^£.^4Md; Val 
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k<!bmaie political minancc. Convcncljr. it>c ov 
trinduMw ufect of iKe jppnuch cnijr opcf»ic le 
pTMra commoft cnmtn«li limply b«c»«*« »*»«r 
orino oCTur dtmn^ u'mo of f»olitic»l diiord«-. 
•Ih«fTt<*Jty. review orc^rt;rwiK>«»ofcKir»<liiK»i 

br *« Seow.fT of Sine m>r i"*«"'^ »*«* F«"i»Hr 
Mw^ (he prebkm of uf><*«nncluM»meit,'* ho^ 
«*«T. ih« SIM* Dri»*rimrni*» irmditwrtil poUcjr of 

•OAiMCfff^mcc 1)u rrtultcd in slmoM unilbrm 
cnfcnrmcM i/juJicijI OftWnof eilndicwo.** In 
iltCMc f>H* where a Mnci contirvciKm of CUW«>M 

ffcwlu In • denial o^ r«lr»diiion, the Secrrtwy of 
State u, of cuuoe, eniircfjr pr«rK*<ted fnwn 

•oinj.*** 
Tltc nvTOiir iniCTpmacion of CMIPIW WM Tiot 

adopted bf • Uiwied Stales court in an lOM CAM. 

A *r Extim, in^totvinf a rcqunt by San Sal^^dor 
l» tMir*dn€ itt former Prrstdmi. Antonio tzcta. 
and UMT of hit miltlary ofTicm tnjm the United 
Stat^ Th* reqwuition charged ibcM Indi«tduaU 
wiih ^4 crimM of murder, robbery, and anotk 
Tbcac charfcs allegedly arw« from actk thai Eaeta 
and tM a^dn undertook while aitrmpling la maii^ 
ta«» iSeir ga«<Tnm«oi asa^nit the rwofutioAary 
mun.mu* iK»< evmiurfly ovwtKrew ihem.*" The 
bul coiwi held thai all but one of ihe alleged 
«vcnu were political because thry occurred during 
a time of ajTiKd rebellion within ihe country. The 
cacrpifOft invoived an individual charged «mh the 
attempted mwder of a civilian. The eoun held 
CauLm inapplicable to this charge becauM the 
crime looli place four monttu prior to the itan of 
am>cd violence in San Salvador. In responding to 
(he defendant's coniention thai San Salvador's 

M pfJiiically motivaicdL ihe Court de> 

X, pk 71, t&M pafeical oflrfwca cempriMd only these 
crimes ih«« wr^e ~ine*dn*Tal le and formed a pan ef 
politicftl (fMarte*ncn." The court wM un*n*<howa in 
kotjM| MiU'f <Vfinkiion \o be ahofeiher tn» wide. 
TV-e oilrMVr muat W n ksM peJiiicalty metivsieA 

JAIILH. a«»i9 
•*•*» noic M rt^. "nd accompanying teat. 

** /« M McMwtWn. Na 3-7S-KW MG, Mr*a w twch 
•nr«a.Tt,^ 

•^ W K 97? (N r>. C»l. I»W) 
***The acu atkfcd in the eairadtiion cemplatfM '\r*- 

Cu6r6. (I> rt-bbery wf a hank to p«y tfA<S'<m m«ol*ed in 
Cf^li•»f nrwJ%.t4>M«rf fwrci: (?) the tnurder of a civilian 
w^ arM tSow|hl to be a tp^: fl> lh« Kanfmg of four 
«n£»*d»ab vS» rrfw»«d m d^f^nd lh« then caiMtnj {•»• 
cnti«w-nt Af^rM (He rrvoluivinAry forca; (4) ih* mttrrfa 
•/an inA»*rfM*l vho b«lprtl ihr re^uiioHary Corm IN 
•wtnS'v^nf the K«ta govrmmeni; 67 T. 9TI, 979-30 
C*iUCaJ. la^v 

Irrred (he MUC M ra«lui*on by ibe Scrreiary of 

Stait— 
Two ycva later the Supreme Coon refined the 

Es*tm CDwn*l application of the puJilical offense 
cxcrplion. In OnwtmM « ifwx"* ihe gowrmmeni of 
Mn^co touch! the rair«dilion of three individuals 
%vbo had cra»*«d the Rio Grande with • group of 
appfoiimairly I W other armed men. The group 
subsequently aitacied forty Meaican sotd»en U 
the village of San Ignacio arkd icrrorized the low« 
and its cilixenry. The magistrate Hrsl hearing the 
T^M. coTK'lwdrd thai the dcfcndanis* actions were 
pcnonally motivated and not intentkd to further 
the political diiiurbances ihcn oocuning within 
Meaiodk The Supreme Court alTirmcd the magia* 
traie's ruling a* supponed by the ntord. ihin 
•nierpreting Cajfa/MS aa requiring that the defend- 
ants' actions be not only conirmpomieous with 
some poJiikcaJ diMurbance, but also unquaTirMdly 
ooniKCied %^b ibc funhcranec of ihe political 
re^t."' 

The history of the cxtradiiiim proceedings 
againal Andrija Anukovic undertrom the ira* 
porrance of the diMinction between "funheraoca* 
and contemporaneity. The Yugoslavian govcnv 
mem sought Artttkowic, the Ibrmer Minister of 
Inierrval A/Tairsfor the pro-Gcr-man government of 
Crtuiia during Woeld War II. for allrgedly order* 
in j the eaeoition of two hundred thousand inmala 
of concentraiion campa in Yugoabvia during the 

war. While awailtng an extradition hearingon the - 
matter, Anukovic filed a petition for a writ of 
habeas corpus with ihc Districi Court for the 
Northern District c»f California.'^ The Ninth Cir- 

cuit amrmed the district court's decision to grant 
ihe writ prior to any evidentiary hearing.*'* Both 
courts determined that the ofrerues charged tvcre 
political becavtc they oceurrrd during the German 

invasion of Yugoalavia and »ubact)ueni cstabliab* 

** 67 r. at M6 (N a Cal. IBM). 
*" \h\ xjs. vn {inst. 
"'//aiSII. 
"* l«0 r. Swpp. 2«) (SD. Cal. I9M>. ^tf lU ao* 

Karsdwle v. Anukmic. 747 F.7d 198 (9ih Gr. 19)7). 
MV^ n-T«^ 7» US. m (19)9). initi^m nrnmilU 
av-t United Sl*>ca i» »A. Karad^de v. Anukovic. 170 F. 
Swpp M3 fS O Cal. I9W). TTie Yugodavian indictment 
accuted Anwkovicof tiavinf. in the cowrteof 1941 and 
• 947. fchen VvfCMlavia wsa occupied by German and 
liatian irvof^ laued orders bated on criminal mo«ivca. 
h^trvd. and iV dewe for power to mcmbenof bjindt of 
which h« teu one of the leaders, lo carry out maw 
slau|ht«n of iSe praceful civilian popuUi!««i of Croatia, 
Boutia and Hgrregovina.* 717 F.7d at 704. 

*" 140 F Supp. 7»i (5 O. Cal. I9>6). 
'**247 F.Td 196(9111 Cir. 19)7). 
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•neni of ll»c i.hori'!i«d indfpcmfent jovcmmcnl of 
Croaii*.*" Kciilicr court conwdrrcrl |IK civilian 
Msiui of ArtuVovic't alleged viciimi or aoAlyird 
whdlicr %\ti murder of iwo hundred ihouund 
pcnont ^'xi >£iu>tl]r in funhcrancc of « poltttcat 
cnd."« 

TIK United STAIV* Supreme Court, in a one 
pAragrjph per euriam opinion, reverted the Nimh 
Circuit and rcnur»dcd (he rate for an c«ideniiary 

hearing. * T^rC iKarinj wa> •ufHeqt*en(l]r held be- 
Ibrt a federal magiiiratc and evirsdtiton agiiin was 
refuted, thit lime oo the ground t>ul there >*>* 
•nsufTictcni evidence lacstabltih prpb-abk CJiuieof 
ArtukoticV guih.*^ In dicta, ho^^cvcr, the mafii* 
irate kdofHcd tl<c earlier Ninth Circuit opinion 
whteh concluded that bccatue tNe crimes were 
committed during « tirugfic tor po^.'cr lliey were 
political in character."* Neither court an^ljrzed, 
nor did they icrm to corutder, the rcqiiiremcni that 
a ncxui be t>>own betwreit the m%\\ killinjp and 
ibc political t'.rugjlc. Thii concluwon, although 
rtot the ultimate holding In the Artmimir cue, h 
unicttting be>cauae it placa greater cmphaut on 
ihc liming of the defcndani's acu titan on whether 
he in any t«n»c funhcred a politic*! revolt. Both 
the circtfit and diirrxt courts tcfuKd to interpret 
war crimes against civilians as bring bcyoitd the 
purview of the CaiWi'u tert."* 

Since A'Uixi:, the count haw applied the Cu> 
in'iiii lul with m relatively conuucnl regard lor 
whether the aocuicd committed the ofTcme in fur- 
therance of pottticjtl revolt, la fi^mi m. /)MI,'*' for 
mamplc, the Cub«n govvmmcnl requested extra* 
ditioo of two former aotdien who ^^ad escaped from 
pfiton fotlowtng Ca»iro*» rise to power. A Cuban 
court had cooMCtcd (he men for killinj an escaping 
priaoner ihonly following Batiata's downfall. The 
United States dtMrkt court concluded ihAt the 
viaim had been a polittcat pruoncr captured in 
furtherance of the uprising and thai the ofTerae 
therefore was potilical in character. The coun 
kclted beyond the cxiiienee of the CJU«/O upriiing 
to coniidcr the identity and polittCAl position of 
the viaim as wc!l aa the maimcr in which itic aa« 

*** 14a F. Supp at 2«V4>; 747 F.M at 7M. 

*" 33) U 5 39) (I9>9) (Scanng to U conducird pu<- 
Msmiote use.$3184). 

•*• 170 F. Swpp. 383 (SO CAI. I9») 
*•• W at 39). 
•• 140 F. Swppi at ?47: 747 FJd a( 301-0); 170 T. 

Swpp. ai 39?-9«. Sft »b» M. VUMCN'W. CxTr*iirrKm. 
m^ nf»t 21. ai 4?1>-?(L 

*** 119 F. Supp. 4M (S.D. rU 1999). 

of the aceuicd |>lay«d a pjn in ihc itvcJttt^..'^ 
Similarly, in f« »/ drualtt*" the diurici CGun held 
that, in the abnencc of an uprliinK. ilic Murder c/ 
|wopriv>nersby»gi*ardin the piMnirwcaa Kepu^ 

licco-At r*ot Kavf Urcn in f-jflherartce oft pelitica' 

Otiicr than in srattertd dictx, tW ATtcrican 
count have tefuxd to inquire into the hxA'it% 
behind the requesting country's rfqo'n'tioa.*'' For 
example, injunnei ». Antt'/uiri*"' the VenerucUa 
govcmmeni sougtit the extr^difioft of the rcccAtty 
depovd President JI mcnei on charges of murder, 
cmbeiitement, arM) fraud, all cairaditable oflemci 
under ti>e treaty between the United ^ates and 
Vcnczula. A^tcra firvdinj of probable cau^ on the 
cmbc/itrnMni a.->d fraud charges,"* the coun ccr- 
lified J>mcnea to the S«rct/r/ of State vSoorJcrcd 
hit extradition to Venexue!*,'" The cav. is ygnif*- 
cam becauseiiicdicatuttr<itrictncu of the Amer- 
ican judiciary^ intcrprctarioft of the pcl?i>al cf- 
fcrue exceptioc^ F.vcn wlicre a former head ofslaic 
wa> sought by those who forcibly evcnhrcw Kim, 
the coun declineJ to cxamirte tbs mocivs beKiiMl 
the requeat.** 

*"«/. at 4&2-C1 Although the coun oicd>«'«.»««as 
auihoeil/. it I* dear from the Opin^ ihsf tt>« atatp*> in 
fiiai wtr.1 well beywkd a ^.«rtnin»t>«n of e«^trTnp» 

"•217 F. Supp. 717 (S.DN y. 1963). 
'*"/< M 721. The districf juO^ did *U£|«M •« dicta 

thai undo' Mxne einumilsnea it mt|t>l be *pfn>paai« 
to rcUt the poliiira) diitur^.^c* rrquir(wi«M. panic* 
Isfly w4<r« |S« K^wcUing gcvemmcM b a Viia*ifsfiBA r 
stale. The coun «)nc1i>drd, boavexr, that CtfAx^Io kaA 
btm in no w^w prlniolly motitmcd »od ana ihcrrSotv 
deliniic!/ Iiabt« lo cxrraditiMt undrr any apprvacK U at 
73ln.9L 

*"Srf/i V CeMsVa. 311 r. $upp. St 721. 
"* 311 r.2d M7 (Vh Cir. iV:2). a/T^f^ <w^ M» m>%. 

Jimino V. lli»on.3t4 FJdftM 0(hCir.}.«t /«0<37J 
U^ 914 (I9C3). 

*** SmUarly, k «ppew th^t the America* jwAciary 
KM TMt coAMdcred financial crime* wheihev coMuninrJ 
by (ovc/nmeni.il oHieu'a or bukncMmcn »% Uttng viihitt 
ihc palil<«l crimes occption Xrt Jhir»6 v. FcTTandina. 
S36 F.2d 470 pd O), »t£ ^f^rj. 479 VS 173 (!97eh 
Csfria-Cuitlrfn v. Ur>iicd Siato, 430 FM II9Q-. h M 

L<icaicUi.4€aF.Swpfxy«(SD.f1a. l9^l>:/• vSi'MkN«a. 
430F.&ipp 672 (SD NY. 107(0; C«llMav.Fr>MV, 177 
r. Supp. IM (D. C^cin. I9>9), aJV, 77fl F.2d 77. »4 
/fWf/.3<M U & 831 (1^^. 

'* Fnor to cmiradition, (he Scrrti jry of S<air ncclved 
ihc auufsnco «f xht VenrtuelaA gawnu>Ktu thai JU 
wrwti wOuM br i/icdonly br IKOK ofT^tn (ior vh«k he 
watcairadiimJ. Jtmenrt V. Ariurfu«ia, 311 FJd ^47. 

** JMLA. SHSA«KS. t^** RMc 12. whcrevti^aikihor. 
after fTvicwing ihr Aatcrinn approaeh. •cvcvrty c*uictsc» 
h as narfDw and OMdarcd. 
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ViSat rrow je» ffom iKe Amcricsn dcoMOot » a 
•e«wdrr»W» frvairr adherence lo the politic•! d^ 
lGr^ar<« rr^irctncni than thai of Crval Briiai«.** 
TV ^««eMUI hanhncM of iVi!i requi/rfncni upon 

•ntfHndMalft wntf-naVinj individual acttofM of con- 
tbcEcr n wfnovhat miiigatcd, ^Mtt^^tt, by ihr 
La :Ha« 7»fi^j poliiical oTTcnici, auch a» •edition, 
•»Ta«vere»(r>d«ciabIr."' funhcrmorT. the rule of 
^MS criffto&aUi/* will prevent iKe eatraditMn «f 
pcTMna aowftH for fMHtwiotct)* »pccch or aMcmbly 
«**»*» »i«ce th<we actft *fe Dot ciiiVKS Sn ihr 
L*a««d Sfwok Thut, political dincnt which don 
iKN lAciwde iKe commiiMMi of a common crime u 
pniQcrcd «nder ihe irracy caoeption whether or 
irai •ntdfvntt'uen in aid of a fcneral apniinf. Finalljr. 
•I a}»^«« r-ruln« the prrrDjili«« of the caeoiliv* 
branch ro 7«f.*< cut radiiion on poliiical grouwk."* 

IV Arwfitan approach, howrvw, ptovidea • 
worVabV Haodard only when the oourtt avoid the 
pitUl of =»9d<uni«tic application. CoMcmporaiir> 
iiy w^ift a ?oin «al disturbance mu»l be viewed aa 
a ;•! ijaia'tii to the deMue, not a»!u embodimoM. 
la or^v w diarinsuiah actual rcvoKtlKM ftom r»- 
do>o scmr ihr jiadieTary muM undenakc the difl*- 
cuH and drfiew* task of decidinj whatacuawor 
an oea Aiicnpted in r^nheranot of • political 
ttprn^Bf. Uaferiunaiely, ihc couRa have not W 
^aK di-^efaped a uniforra proeedunl approodi w 

iJiia drciTHnation. 

r PoLxnou. Ommc ExcamOM w 
AMIJUCAM Cou«n 

% !aw has not developed a uniform p«^ 
? Wniautf or nuiaitiin| the politiad offcme 

mirntian, la ci^ny wsjn the orcplio* nsemblc* 
bach.«^wd«cionat luue and Ui anVrmaitiw dv 
fenac BcniBC a political connection maVca an 
efl^nae abncxtradiiable, it fnay be Men ai depri^ 
in j ihe couft of jurudtalon.*" On the other hand, 
a cot*T mifSi trrat the polilicaJ nature of the 
ofPme aa a ccMml fici. which defeai* or negate* 
•He ctalea Ssr onradition and which thus amownta 
loan a3«-nativc ^cnsc.The prindpal ditiinciion 

betw-r» (hoe fo approaches u in their relative 

• q[ ;-.» OMukx. IIJ r. S«pp. M 721 (m-rd« i- 
r flf »;<rw.#^ not pofil«at). ^ «6* Canirtll, f^^~ 

  T Author wrjtn American cmini w 
ciicMd i^vCvuft^w I'licrprn^iwnionulke the Amctirsn 
a;>^aK^ -A e«ti'ad«<Mi cvrMiMcni w^th E>f1an4. 

"^ J"9>ve 74 jw>w> «nd acre*mpi«n)r!nf tr«(. 
• >f Mvc 37 »^>v and ^nompanyinf ICKL 

•"jwMM actm^s-kwyttill nwa 51-6) fy* 

placcmmt of the burdnt of preduciinn and the 
oliintaie burden of proof. 

The juriMficiional apprtMch tmplie* that the re> 
quiwiion ftff eairadition mu*i altrfc the nonpoliit* 
cat nature of the cnme a> an rlenvcni of the cotin't 
iitriadtction. S«ncc ihe requeuing corjnirf muU 
allc-fte that the imijr of eairadnion '\* operative 

and applicabW to the particular caje," the re<)t*m 
»hould then atm contain tuHieiem fact* lo dem- 
enuraie that the underlyinji offrrtK ii i*o« political 
in nature. The burden of pleading »wch fj<t» ia on 
iherrtlucMinf coitnirjr. and a rrqwOJ which failed 
lo men ihit burden could be challenged in a 
prnriaf motion akin to a motion to dumiu. 

THii approKh. adopted hy bo*h the diMrid"* 
and cirevil cowm'" in the AttJum caae. wa> ulti- 
maiefy fejected bjr the Suprane Coun."* An»- 
Itovic. it vin be recalled, vraa charged by the Yu> 
(otlavian gowmmcni with the murder of thoo- 
aanda of concentration camp inmate*.'* The de- 
fendant ctmicnded ihjH the cnmc* charged were 
political oflenaea and prior to any evidentiary hear- 
ing he fited a petition for writ of habeu oorpua.'* 
TV dinria cotirt granted the writ tm the ground 
that the political naiurc of the crimes W4a apparent 
en the face of the indietmenl.*" TV cireuJt court 
afTimwdL lecogturing that the c»»e wa» one v^ich 
de«h with relative political ofTensca.'^ Both lower 
couru deicrmined that the crim*s were political 
primarily becainc the indicttncnt referred to the 
German occupation of Yugoalavia and to the de- 
fcmdani'i powtlon in the Croatian gDvemtnent. 

Thua, the burden wa» ptacxd on the requeuing 
ODuniry to include in it* rcquiulioa turfidenl in- 
Ibrmation lo remove the charged murden from the 
political iphere, or at Icsal to refrain from inaening 
any information thai even suggeMcd a political 
connection. Becauie the Yugoalavian Indictment of 
AnuVowie did no« meet thta burden, the lower 

coum diamiued the requuiiioo prior to trial. The 
Supreme Coun. however, lubaequentfy vacated 
Ihc writ and remanded ibc eaac for bearing.'*' 
Although the Coun't otK paragraph per cvriam 

^J^nMc37M.^-« 
•-AnvVo^ie v. Bork. »» F. Sup»^ 20 (SO  Cal. 

.I9M. 
.•    "^ Kara-lwie V. Anwfcovic, 247 T.7d  IM (9lh Cr 

IM7> 
*- Karadaok v. An«Vo«c 3>i VX 393 (IW«) (per 

^ AnuW<« V. Boyle. 110 F. Supp. at 7»4 

•^MaiMT. 
**• Kar>dn4e v Artukovic. 247 F.7d ai 7>3-04. 
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ntwi cxrnAMtWfi or mmcAt. TFJUHfunrs 

mmt ofilK »honJt¥filii«!fptiMJcni snvumnwniof 
CnMli*-'" Kcidicr coun contidriYd \\\c civit*«n 
•laiui of Anulcev-k't alleged viaimt or aoAlyicd 
whclltcr itx munScr of iwo hundred iltoutand 
penoni v>-xt aciuilly in Ttinhcnncc of a political 
end."' 

TIK Unilcd S'tain Supreme Cou/t, in a one 
paragrapK per curiam ofMnkm. rcvmcd ihc NiMh 
Circuit atwl rcnuiMled tSc eatr fbr an cvi«lrnl!ary 
llcJiring." HK Itcarinj wms tub«ef)urrHly hcM be* 

fare a federal rrofiilratc arMjcitr»dtiior\ »%**n wai 
refuted, ihii time oo ihe ground lK«t there '<rat 
insufftcient evidencr to oiablith prob>ablc caute of 
AnuVovic** fuilt.'" In dicta, ho««evcr. the magH* 
Crate adofKed t)>c carter Ninth Circvil opinion 
which concluded that because the crima were 
comntittcd during a atrug^lc fcr pow«r iliey were 
political in character."* Neither coun analyzed, 
nor did they teem to coruMtcr, the rcqiiircfnent that 
A nexui be »t<OMTt between the inA\« killings and 
ibc political struggle Th\% conduwon, although 
not the ultimate holding in the Aftmhrnir caae, it 
vii*ctlling brcame it place* gremicr cmpKaiu on 
the liming of the defendani'i acu tl»an on whether 
he in any scnac funhcred a politicAl revolt. Both 
the circuil knd dtitrici courta rcfuBcd to interpKt 
war Crimea agairtti civili»rM ca bring beyond ihc 
purvicMToflhe CatWuw test."* 

Since Ait^^xi:, the count haw applied the Car- 
tttim tut with a relatively COAUMOM regard (or 
whether the accuicd committed the offciuc tn fur* 
thcnnccof poltiical revolt. \tk Rmmma A DUM"' for 
cftampU, the Cuban government rrqucated cxirs- 
diliott of tt«o former lotdien who lt»d escaped from 
priaon following Cakiro'a rne to power. A Cuban 
court had conMcicd the men ior lulling an ocaptng 
priaoner ahonly lollowing Baiiata't downfall. l~hc 
Uniicd Staica di>trkl coun corkcluclcd that the 
victim had been a political pruoncr captured in 
hnhcrarKC of the wpriung and ihm the offense 
ihercforc waa poGtical in cKaract**-. The court 
loohcd bcyorkd the eaiitence of the Catuv upriung 
lo contidcr the identity and poltiical potation of 
the viaim u we!l aa the manner in which the actt 

** IM P. Supp. at }44-«>; 2«3 F.M at 904. 

*" 35) U S 393 (I4>S) (Ktannf to U conducird (MT- 
w>Ait«ISU.S.at3lft4). 

"" 170 f. Supp. 33) (SD C«l. t9Vn 
•^« ai39>. 
**I40 r. Supp. at 747: 717 FM at »M4U: 170 T. 

Swpp. ai 39?-M- Stt att» M- VMMCK'^. C««v«B«naM. 
t»^ rwMc 71. ai ITIV?^ 

*" 179 F. Supp. 4>9 (S.a n& I9H). 

of the a70i*ed jJayed a pj*i In the rc^Jtit-w.*^ 
Similarly, in /« r/ Oyifttt*"* il>c diwr'aci coun heSd 
that, in the absence of an u;:rf:*ing. the nurder e/ 
two prisoner* by a guard in ih« rv>m«t^aa Reput- 

lic (crjld TiT* have b?cn in f-jnhcrance of a potttica' 

p-i."* 
Other iKan in acaltcnd dicta, iW A^wrican 

couns l>avc fcfused to inquire ir»io the itKi(*vc 
behind tl«< requeaiing country's rfqw^Wtioo.*" For 
example, injimivt a. AnMUgvitUi*^ the Vcnewetaa 
govemmeni aougt.! the citr^dtrion of the receatTy 

deposed PrcMdcM Jimenei on charges of n>urdcr. 
cmbcnWment. and fraud, all cairaditabk oftensca 
ur»der lt«e treaty between ihe United Siaiea and 
VencTula. After a f\nA\ni of pcobabic ca a-< on the 
cmbcrilcnscM and fraud chargo,"* the <t^jr% ttt- 
lificdJimeneaiotheSecrciir^ of State «^K> ordered 
his catradition lo VeneiucS,'" The caae ia lignifV- 
ranl because si sAdicaic»th« strict neat of iSc Amer- 
ican judiciary^ i.MciTpr«tj*ioft of the pcl;i>al c/- 
leiue exceptiorv r.vcnwttert a Pwmer head of aia;< 
was aought by ihoac wbo (jw'ibly owcnhrr^ hun. 
ihc coun declineJ lo caa.iiirM the motJr^zi behind 

ihcfe^ucai."* 

*"Mai 4<3'ClAlt)Mu|k the coun eWd>r'«h>Mwaa 
auiherky, it is iM^ Crom the opinion that iW ••^a>pM in 
fUt wcAl well Wy«nd a dr;«m«iiat>on of c«ff>l«mpo' 
ranclty. 

••jlir.Swpp^'lJCS^N V. I96J). 
'*M M m. The diMrwrt juc'jc did auc|cK in dicta 

thai ufwkr KMNC cifttxruiJActn it migfil be spf^^fiMt 
to rtla* 1^4 political disiwfba.'ie* r¥qu>rcw<af, panic* 
btly vttfr* ihc requeuing tcvrmtncfU is w S4ia*itaif\aM . 
Mate The court concluded, h^^Tvcr, that Conjato had 
bcvn in rw W<MC p^M>^ly lootivsifd and WM ihcriSm 
derinitcV liable iocKtrsdi«ieff yf»drrany apprvacK M af 
»IIVJL 

**^/ b u CMiata, 717 f. Supp. >i 731. 
*" 311 F.7d H' (>th Cm. 1X7}. a^//^ <w^^ »» mm*. 

Jinwna « Ili«e«i.3l4 rJd6M pih Cir.).w< AO<373 
U.S. 914 (I9C3>. 

'"Similwly, il appcan lh^ the American jwdcJa^y 
has rte4 c<on>idcfvd fpMAncial crinics whcihcv conuniit*^ 
by fovt .itmctM >l c4r<\a!s or busirvcwmcA a^ CaAf^g «r:i h*n 
the p^iiiof crw*Ks caorplion .^ Jhirad v fcn-andffva. 
&36 r.M 4}« (7' 0>. o£ /<-wV. 479 U^ tXt (I97«h 
CareiA-CuitWa «. Umicd Stiio. 4W F-2d ll». fc ar 
Ucatctli.4611 r.Sopp. y«(SD FIs. I97>j}:/s •*Si>*deAa. 
430 r. Sopp^ 677 (SONY. 1979), CallM. *. frMr. 177 
r. Supf^ tM (D Ct^n. 1939). ^V. 77t r>f 77. w*t 
/nuir/. 3«4 US 031 (inUI». 

** Prio' i«ie*ir»5>iiDn.thc Semiary of S«»i< rmlvrd 
akc auurances «f l>w VcneiuctsA ganenkowM that J»> 
Mcnct wQwU btf" tried etly Rjv ihox ofTcftta Kv v*><lt he 
%rM CBiradiicd. Jtmetwt *. Ariuryuicta, 311 F^ M'. 

*'*SMLA SML«aut.i^^KKc I2.whcroiihr»^hor, 
•Aw rvvWwtng ilw Anmcan approach, tcverctj c*wictaa 
il aa narrow and —sdateA 
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%t'\ii rmfTje» from iKc Amenc^n decition* U m 

B«MVr*bJ« frcairr tdhcfxtKt lO the polit<«l (!•*• 
idVftf'ce Tquirrmcnl iKan chat of Crrat BrifSM.*' 
Thr p>j«ential h«n)»n«M of thii re^uirrmcnt upon 
iatf >»dmih wncJ^nahinj tndividust Ktioftt of cOfV- 

•boce ** »omo»hai mitig«ied, Kowevtr, bjr the 
La :KM pwnrty poliiicjt ofTcnic*, »uch u •edition. 
•rT»everc»tfad<i*Hk.'*' Funhentiore, the rulrof 
^MI cri^rtuliir** toill prwem the ratrsdiiion of 

yen«*» »owfht for nonviolcm tpeech or ukcmbljr 
oflnxa wwT fho«c «cti are not crime* in the 
L'M-O S^WO. Thtit. polttical dincM whkh don 
DIM Mciwde the commiMK>a of a commoA crime u 
prstvfctl under the irraijr exception whether or 
swt vndvfiawn m aid of a fcnermi apritinf. Finatljr. 
k a^«^v» rsi-u^na f he prerojaii«c of ihe eteculiv* 
brar^h t«.Tf«« estrsdiiion on pplH*c«I gmunA.*" 

T>« Arwrican approach, however, pwmdca a 
MwVi^:r Hifftdanf only when ihc eouni awotd the 
pkUt of =*9C*UAmic application. Coniemporww* 
itf wrth a pewT <3l di«iur4»ancc mua be vkM«.d at 
a ^n .ijwii'ii to the defense, not aaits cmbodtmcnt. 
la ordv I* dimn ju«*h actual rrvoluliofi frem ra»- 
donk ttmr the jwd<«ary muM undenakc iHe dtffw 
vuk aorf deAcMe tatk of decidin| whai acu are or 
MTT OH aJie^spied in ff rthennc* of a polftical 
tipr^ftf, Uafertunaiety. the courts have rm le 
date dt^efepgd a uniforra prvoeduraJ approach lo 
chia drcrn»wuiion. 

ftwiM^T Tta PouncAi Ormvi EKCaman w 
AMUIICAM Couan 

t U'-' haa not developed a uaifbnti p«» 
ccdwre fa^ruiAj or fUHaJnin| the potitical offemc 
cso^M^ la n*ny wayt the e*ceptio» membtcs 
both^ jkriad<Tional iuue and tjl alTirTnaitve de> 
lcn>c. KecaiBC a polil«:kl conneciiofi makes MI 

otS^rmf acncnnditsbir. ii nttj be aoen as deprii^ 
inf iSe csMn of jurisdiction. *** On iSe other hand, 
a co«tfT cu{*w treat the politicaU nature of the 
ofPme sa a c«M^eral fact which deCnia or negates 
iSe CIJHA Sbr extradition and whkh thu* amounts 
loaa ai?r-na«#vv ^fefensc The prinopal diuinclion 
betwfe* thoe i«o approaches u in their relaiiv* 

'Q. f9 f* Oomu>M^ 7il r. Suppk SI 721 (mwrdrr i« 
r «f >pr^»^-f not polii«aI). frt stm Csnirctl, nf^ 

^r author wr|rn Amcneui coyni M 
cttcnd tSeCa^a«-iar <merp(n«iien foituVc the Ameriesft 

^'nve 74 ;«^« «nd scco«np4npnf irmt. 
" Jr* awe 3 > »^v and jccompanjrinf test. 
'" S^ ;<9> aecB'i^<*nrinjt nvta ^7-63 rV^ 
"* M. e-*«iOf^ t»T»*omt^. mp^ note 71, ai >lV 

placement of the bwnlen of produciinfl and the 
ullimaie burden of proof. 

The juri*d<iKMial approach implies thai the re- 
quisiiion for eairadition muM attrje the nonpotili- 

ral nature of the crime as an ctrmeni of iheco'irt'a 
juritdiciion. Since the rvtfucsiinf counirf muu 

allrjtc thai the irraiy of esiradnion «• operative 
and applicable to the particular c*»e,"* the rrquni 
•hould ihrn at<n I'ontain •ufT*etmi fact* lo detn- 
on>irslelh«t the undertrmjlorrrnK ii not political 

in nature. The burden f»f ptesdinf swch fact* is on 
the mjucMinf coimtrf, ar>d a ret)ucst which failed 
le mm lhi» burden could be chatlenfrd in a 
pretrial motion skin to a n*otion to dumits. 

Thti approach, adopted by both the dmrici"* 
and cirrvil coum'" in the AtttkarM case, was ulti- 
maiclf rejecird by the Suprsme Coun."* Arii*- 
ko«K, it win be rccalM, waa charged by ihc Yt»> 
goslavian go«mmeni with the murder f>f ihow 
sattds f>r eor»c«niration camp inmsies.'* The d«> 
fcftdani contef>drd (hat the crimes charged were 
potiiical ofTensa and pritir to any eridentlary besr^ 
tJif he fitcd a petition for writ of habeas corpus.'* 
The dttlrict court granted (he writ on the ground 
thai the political nature of the crimes was apparem 
on the face of the indictment.'*' "Pie a'rcuit court 
afTtrmcd. rccogniiinj that tho cjue t^u or>c whi^ 

deal) with relative potirtcal onensea.*** Both lower 
COU/1S determined that the crimes were political 
primarily because the indicitTient rrferrerl to the 
German occupation of Yugoslaria and to the dc> 
Jbxiani'i position in the Croaiian govemmeni. 

Thttf, the bunten was placed on the rrqucsting 
country to tndvdc in its re<|utMticm uinVciefH in- 
Ibnnation to remove the charged murders from the 
political iphere, oral least tprefrain from inserting 
any inrormstion that even sugi[est«d a political 
connection. Because the Yugoslavian indictment of 
Anukime did no« meet thu burden, the lower 
courts dismiued the rvquiiilion prior to trial. The 
Supreme Court, however, subsequently vacated 
the writ and remanded the case Ibr hearing.*** 
^though the Coun't OTK paragraph per curiam 

** JM Mir 3' M^W 
*"Anwkoric V. Bortc. IM F. Supp. 2«) (S D CsL 

.'    *^ K*nAMt9 V. An«Wvic. 247 r.2d tM f^k Cr. 
IM7>. 

** Ks/adwlr V. Anul<mc 9» VS. VH (iMa) (per 

*• Anwio*K V. Borlr. IW r. Swpp. at 2ld. ••« 
•"/< sii«T. 
**• K4r»<li«Jr V Anulumc. 2«7 P.Td ai 2QS-4H. 
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opMiiun riid fXM K-1 forrh %\tc \>*\\\ for dcciuon. tbc 
rc&ysn w«j ckjifly OK failure of (IK diiirici court 
toliuld an cvidtnit^ry hearins.*** 

Anukovic, tlxwgh. acti*»ll]r (liA/j[c<) v«iih ihr 
common crime of murtl<r, cl»»mc<t iKji ihc icit 

were comfniurd in a pwlitic^l conifjil."* Mi» dc- 
fcftK, ihrrcfMC, wai ihai IIK ckir^dition rcc^uoi 

SimiUrt^. « dc£cmc bajctJ upon fhe docirinc oT 
duAl c/iminatitf, rt«{uinng cmly an eismifulfoo v/ 
l!»e relevant (wri^n and Amcncan iiaiuiCK"* 
could alfo be n'vteA on moiion. A clMin of rcUitv? 
poliiKAl otTrruc ho"Ww<cr, m »n tuu< of tubMance 
which rrcjtiir:* cvidcniiary wppon and muit be 
rciolvcd M iriiPAfihoMjH-W'Kemrdeartharttf'^, 

.••j» fof a rcUiivc (oltikal ofren**.'** If ihc Amcri- ^'defendant bean ihc initial.burden of raUin^ ihc j 
can (dt f<x a rcbiivc poliiKal ofTen>c w« mere.' defefuc,**' l**o p»oce<Iuf»1 quoliona remain: (i) I 
cunumporancic/wiihafoliiical Jitiurbancc, chcn' what qtiiAium of e*>dcocc, if any, ii requtrrd l^ \ 
iKc iubc mif lit ic«y>riaMy be rool«-rd on a motion > raiic ihc dcferuc, and (2) who-bean the ultima;; y 
lo ditmiu Of fitcirial habcaa corpttt peliiion. Thei   burden ofprooP _ -"^"^ 
aaual leu. Iiowcver, t> wl<(her il*c acd wcrccocn-} The Tact that ooooon hAaipecificatlyoefyiiem- 
milicd in furilicranc< of a political goal.'*' Deter-     atiealljr addm»cd ihcaeqi^cMiona'" might, in par. 
minaiion of ihii iuuc rcquifcacontidcraimn of the 

moiivcs of IIK defendant ai well ai IxMh ihc conical 
and impact of ihc act. SirKC ihit information cart- 
rwt be jaihctcd from an ciamirvaiion of ihc tv 
quitilion, the cairadiling roun muil hear evidence 
on the iitoc. Thii fequircmcx>l aocordi with ihc 
often Mated principle ihai il<c potiiicaJ e^fTenjc 
c&ccpiion ii a mixed uatte of law and fact, but 
primarily one of faa.'** 

An additional oonwelc/ation ajainit thcJuriKlic- 
lion^l approach ii the burden ihai it placo on the 
requesting country. In order to imulate !i> rtt^uia- 
itiem from a claim of a rtlaiiM political ofTcnac. the 
requesting country muM allcfc lufTtcieni inform** 
lion lo dcmoniiratc thai the crime* were noc in 

beaiirtbutabfeicihcvcrynaiwreof iHccKiraetit^ 
proocaa thai irttcnwicK* dooioiic law and (orri^ 
affair*. The judiciary, comtueni wiih a policy of 
prevrrvtn] ncxibiUiy in BLMtcn touching upon lor< 
eign policy,'^* K^ allowrcd cacb majiume to <Ic- 
Tine hii own procodtiral apfiroach.'** To »hifl the 
burden to the roquesttn^ opwrta, aome couru have 
rc<)uired cxpcn tcMicnony punwant l« Marutc*'* to 
eaplaifi the aumwndiog podiical aituaiion,*** 
wherca* othcn appear only ti» have required an 
Asaerrioa of the deicnx:*'' Tb«» caae by cav; af^ 

'"i*Bote44ry«. 
**'^ «t r/CeroVx. 317 r. Su^ 717; Ramn «. Oiax. 

119 r. Swppu-t)?. In 4nMA*Mr the doirki cnwl £«* ranAnd 
rrfctftd lo the pcJiiiol oKcmK rxccpiion >» an a/Ttrm*- 
livi 6tta»ait. Uniwd Sraia c* nrf Kandco'c *. Artwkovic, lunhcrarvecof a political objceiive. Not only would 

ihii   require   the   rcquc»tinf country   to   "plead "Ifl^^J^ ^ "*" ,.            . 

proof.    .1 would nq«« proof of a r*ega..ye. The ^ ^ American Soe«y of I.K^«nal La*. TlvirL^.^ 
belter approach, componmg with the purpoica of Ann-aJ Mminf (Afwil n * 24. IW9)^>« tiU^ 
cairadition trcaiici, rcquira only that the rcquiM* j *P9^'^ ^ AincficaA owru~W *S>^CB cvi9cnc« ofTeTcd    * ' 
lion jcf fonh the ultimate r*cu in aoppon of the I bcfofe ih«Cw-t io»Aio«hw*iha* itwon«r««eK.,jirf       ' 

tequcH «id Ic.x« the ftnc/ factual i„ua for'r^^o-i *'»r ^ '"^l^'Z/jLT^'*^ ****~'''* **^ / ^ I   bwrdm rrao upon inr acnandiof |[9«eti«>ncnl 10 p*owe        I 
luIMM) at inal, \ ,„ ,h^ corMmry.- Ra»« ». tKw, 179 F. S^pp. at 463     / 

There are, howcvir. i^o p^itical dcfentcs thai   \ fquotinj 2C. Ilrpt. *^ '*<**J^^< ** t02>). J 
the accuKd might raiie by motion prior to trial. A   \    *^«i««»*SiJie» ». C«#tiw-Wn|hi E«pwi' CarpviN 
lequitiiion for extraditioncharrinr » purrty potii-   *'^<*" " Uaited SIMC. 23> US. VH (i«o|. C/ Baker •. 
.    ;    _ .        . *    a     r        / r- Q^      y^ y^  ,9,5 j,^^ {f-^^juy may interfere ir. 
ical tmcnie rather than a common come, obviates      - - .        .    r '       ' 
the need for any factual determination bccauac 
purely political offcrucs art nc^cr eairaditable.''* 

***Thi(WM (he inierpteiaiionftf the federal in«(t<Mrate 
who heard the e«w on rcmaxd Uoiicd Siaiei » trt 
Kaf*dJOk V. AfiukovK, DU F. Swpp. 393 <S D. CaL 
I9W) 

**Artuko«K ». boflc. 140 F. S«f.p. 24V 
'^karsjidc v. AriwfcowK. 2ll l.?d VA 
*^ ^t teal Kcompanymi rxfto 171-74 ik/*aL 
**Om<laA V. Ru'C I6I UV at VH. M. BOIMM.^. 

bTmAwno*. rh^«, rxite 21 at 400 
**J^ rvmc 74 M>^^ and Kco*n|(«ftpn{ ic«i. The lot- 

•naf charge will »twai>t»ppca#onihc (ace of the nqitcM. 

funeiien of ajMMhtfbru^h of govcrruneni). 
***Sr# >ifw .N'ai«nJ Ciiy Bank of New Vert v. Aria- 

trfuieia, 2Sr F.3d 219.226 (2d O. i960}. a^tf^M •«< 
SI3 U^ 49 (I963»- 

"•|9U5C53!9l. 
'''^/•'rAh..fca;n.N«79M l73(N.D.UI.Dcc 18. 

1979) {m€m\. 
*" Ttua appear* 10 be the CJMC trom ihe CJMMI'I Un- 

fuafc if* Ramo« ». Dm*. IW F. S-pp. ai 463 
II »i)%/v»t\, %Urr a caxtful rev«c«* of itic liirraiwce and 

case la**. iSat the f'n* and only mtjc* dtaloju* «*i ihia 
•Mve orcurml befe^ the Aifterican Socwif of Iniem^ 
iion>l l.aw in IS09. Tw ^pemon cairadtiion maiim 
»ddiT>«cd ihn i«Mi« and came |» i*i« entirely cpf^ie 
eDnctiwMMM hawd wpen pe4«y comidtr^riom. j. Revbcm 
Oa/fc. Je, • Mlintor wUl lh« Ocpa«Un«ftl  of SiMC. 
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I ftW|tM ha »do)iM(* tor an infr«)ticf>llr 
wind6eStrme. Ai • !*«*««. hww«*»r, when the cjiir»- 
A*iv oflrmfMAAk, P«lcMint«ns, Inth. |l»tliaNi, swd 
•i>Kniia topi^ of »\mmt da^ly poUtKal, tcf al, and 

AB{l»Amcnc*o Ui^ ha» lon^ depmdMl on tW 
•*•«»• "O* ol bwnJ-rrw of produci lOO lo »<h»ev<c hMaic 

pJiqr jo»lfc"" In cnm'tntl caxs thia allocaiMM 
KHccn f)o« onKr a concern for faimca to (he dc> 
fcndam, bbi ano a locial jiKfgmcn* thai it oughi 
•» be AfRrull Cor the state lo deprive pcnona of 
tt«ir bbvTV.*** Thuft, th« defendant u proutncd 
JMAecoM wMil p>vwen fuilir, and tKc proaccuiion 
Btoi piw». evq-y element of the crime beyond a 
fcaMMwbtc dowbt. 

Ewcn Mih>a tHia frameMorh. hoN^cvcr, defend 
ama mtKf be rr^irrd to meet certain burdens of 
pnwfcioiw wtm nu*ng coiain dthraa, TheM 
fcardew vary acoordtng lo policy conwdem;om 
nln-aa* tm ib* ddctue involved. Thui* a defcodaM 
ctirm'i»| OtM hat confcMMMi was otMaJned ia vtot»>- 
bCA of hv .l^w>A righu need only aMcn UH>OIUI^ 

Un'ncia in f»rd«r to rrqut^ ihc Mate lo pnrve 
OKnpLanoe with t!ie rule by a preponderanoe of 

tfw evidence** On the other hand, a defcndam 
•cckinj t* tuppreaa e^ence of a su jjatrw prarial 
•dcniificaiion mvm hinuetf catablith »u|;seativeT>cif 
by a prr^ttnderancc of the evidence.*** Thia d» 
parity •• th^ (iriendanrt burden rcAeCU tha prW 

•rf*a4 itiM tte tccwd ban fh« bwidwi ef raJiag BMJ 
frvwing tW poiii<-U etmse d«fm*e by ^ twtpand^rmwei 
•f (he ggick^ce. Ha cpin^ WM bawd upoM guwrW 
priMop^ iwoi'id iM ih* pl«vding of )wn*rf«ctienjJ <MWA 

M*4 ihe bet lAM the dittwK nM ta iht Coun'i jwBrf<> 
fi«n wwdir hab^M «B«puft. On iNe other h*nd. JUIIAM W. 

Mackk a praKt^«n«r TfTMn Oticag«. »rfw«d lKa« ih« 
rMiiif ef the pt^tCAi oJTcnM ncvptinn »>«ni i« the 
•wriifl of At 0ur«dMi4M wq>,»» and em raiied by the 
iftifvduci** </ «om« «i.idcT<CT by i he awuMd. i he bwfdm 
AirirdioOwiT^Wfnycownirif io»h«i*« thai iheKi wa* 
a eomiMcn trtr*^ tM KK*tc uAipfrifWd MandaH of pi«af. 
TVi^ it WM Mr. Mach't piMtoon, al thai (ime, tH«i iSe 
•(wScrfy^ p»i«y t/ ih? fnliiical ofTcnar cMrp««n. 
KA'nftr ifckf jm*'i«<'«M of (^iiical chanfr, rr^wirtd thai 
ificoil p»i««ci«n be a/lordcd lO anyone cl*>m«n| i« Catl 
undc/ the ewepi'ion. a* ln«t| M *o«ri« polnvcal rai««iale 
Cbwid be *;iy>ard WMW <lfMn«i4ie la*'. ^R>CC«*J*nft of lh« 
AflKvican Soc«ty of iMefnailonal Law, f^m n«er IS7, 
ai »».i:« ft 1*4.^ (a44mM» of J. kcubm CUA. Jr, 
aad juTiM W. XIach). 

*^McCoa.Mca V I^of <K:« 7tl^U (?d cd. 1972). 
"• fcw W-«.h;p. 5*7 OS. }» (1570). 
** MWa>^*« ^. An»na. M« U.J. 43« (19^6). 
*** Un^ffd S*sim * CfT«^. 4S U^LW. 43» (I9e0>. 

macy *o Owr ayaieni of the privilege againM ttM 

•ncriminaiton, in contraai lo the Inaer importance 
accxMtfed to the tcia inirwiiw nature of a prctrial 
ideniiAcation. Similarly, in LrU»^ a Orija^*^ the 
United Stales Supreme Cown held that the tiaia 
arc free to place the burden of mablnhiny afTirfn- 
ative defemca upon ihe defendant, and may even 
require that drfrndantt prove cenain defen»<a be 
yend a rraMiAable doubt.*** 

The bu/dm of cuablithinf the political cfTcnae 
ncepiion aI«o may be »een aa a qwcuion of policy 
rather than one of oorulilutiorkal righia or fund*- 
•ncfual faimvaa.*** It ia ncceaaary to balance the 
competing oonaideratiorta of international comity, 
cnlbrtemrnt of trealy provtMona, and protect ion of 
political (fuacnt, %nihiii a p«<ocedural framnvork 
that alkno tSc t^efrndanl * fair opportunity m 
raiac the tieCcnaa withau« unduty biwtleninf the -^ 

roquojinjMaU.^      _. . . _^ M^^ 
In HammM a Dw*^ the disirici judge addmaed ' t 

lh« quotion of retaiivc- burdens and cortdudcd 
thai "when awdencK offered before the Courl tend* 
U» above thai ihc ofTeruca char^fvd againat th« ac- 
Ctiaad an of a political character, the burden reati 
upon the demandiog government lo prove to the 
«ooif«y.**''* Tbia inicrprctation la moat advani** 
geoua to thcdeferiM becauK the "teitding to iho«r" 

fecandard can eaaity be met in virtually every raie 
tvhemhc defendant daimaih^bciKfa^thmeaty ' 
CKocMiofL) TKen>urdcn then would shift to the 
requesting country lo dupfo«« th« poliiical con- 
Acctlon, preaumably by ai leaal a preponderance 

of the evidence.'^ The difTtculiy with this standard 
is that iu operaiioo requires the rvqueMtngcountry 
lo nc^t* ail possible political oonncctioru without 
lint requiring the defendam to establish the pa- 
rameters of his claim. 

The prwsiding magiairaic in A^ Emm rccDgniird 
Ihia probtcm. Abu Eaio argued thai in order lo 
shift theburd^nof proof to the rrqueaiing stale, he 
need only produce lome evidcT>ce which tended to 

•• PaiiwvM V. N.V,4J2 US. 197 (1977). 
•">4)U-S 790 (!»?>. 
•* f aumon v. NY. 432 US. 197 (1977). 
•*l79r.Sop(k4>9. 
•• « at •»! 
•^Jiw Kamci V. DJat, 179 f Sopp. ai 463. The 

•cqwcM<n| rouAtry in an caindiiien hcariog only bran 
ihr b«Mdcn of khowSnf probaUc cavie breawie th« ul«»- 
nalc iiatf« of f Jitl or innormce «• not undrrcvnMdrraiion 
by the rairadttinf court- ir ry»«r 59 n^ and anompa- 
njring i««l. Tlw <o«*t. ho-r**r. dea roolvr iKe nwnii of 
the polM««I ofTenM ncepiion drfmw. In ordrr far the 
court to reach a drroMn one party or ihe other MMM 

calabliih iu cawe by the giratev weighi of the fidcma. 
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•boffbc polilic«ln*iwfcof thecfimr. TKcmag- 
iurMc. howevcf, f ejected ihi> comoiiton. and ruWd 

iKai ihc dcfendjM ^A» required to thow ihc Imfc 
bciwcen the altered rriniu And iKcir poltiic*! ob- 
jeciivc-^ Till! rnjutrcmcnl recofniics lh>1 *>'ti*k 
mrre conicmporaneitjr mi^Hl tend lo thctw « polit- 
ic«l cooncciion, marc evidence n iKCMSAry to mcd 
iKc lot of Ihc MrbMAfHivc Ui«. la CMcncc. ikc 
m>siMr»ie in ihc Abu F^in cajc rukd thai in order 
lo rauc the poliiicat olTeiwc csception ll*c dcfcnd- 
•nl muM pcucM evidence oitMth of the MibMaiv 
livcelcmenu of the dcfenac.*** / 

The beiier appro*ch is to rcqwuv tUt dclcrkdaiki / 
lo procrrf a prim* Cacie cue thai ihc dftrnc U m I 
ftotiiical one. T><dc/cndaM would KavcteprucAl \ 
evidence, either ihroushcRM»<AaRUiMl»onor pu«' 
want to 18 U^^ $ 3191. which itandini^lonc 
«ao«ild be iufTicicrti to UK«w:-tl) *^"^^i<'KVofa\ 

"political VHilufbuicc; (Zi the polnical fmitivatiofl ' 
or fOdJ of the dcfoMtaat, and (3) iKat the BCU ' 
cKargcd were updcrtakcn in fimhcrarK^ «f ihy 
political goal.j-Th'o'cvidvntiary reqwirrmcni bv 

^ ocijtftihcbufdcnon ihc defendant, bot only with 
rcyard lo ipcciribif. He ou/ not •imply daim the 
defenK, bwt muM cMabliah iu drmcnu.. lU uM 
•lighc do ihia aolcljr upon hia own icatimooy, or he 
•nifht rcljr ttpoo oipcn wiincuci» ji»dicial notice, 
or even crou-esamtAation. In any cvrrd, the re- 
quciling uaic woutd be gi«cn notice of the nature 

of the claimed poJilical connection. The pcofrw* 
tion oould then adduce iu own evidence M to the 
nature and imp*a of the charjcd crirtKa,**' bvi 

**ib<vAWEa«,Sft.79M l»M I*. Iikhakabcw 
corpus brie/to ihc So^ntb Cifntit Abu EM« aryucdikM 
bcludvtci tbc'undartf [•»how'*sLMid*rdb]r pmrti(tA| 
evidence•/(be (COVKI uctio of tbc P»kH'>rt« UbcraiKM 
OvgaAuaiien. H« Kad oHend rvitfntce ai (rial thai 
bMDbiitp d<««ncd M tjracli c»nUan» *^f« "ifpicjJ and 
aammom- bodmAiJ*^ «f tbr PL.O, bu* k« did not 
••Miff bimarir and Sr <M no* o/Tcr any evidmce concent 
Ing the «toit««l>oni bcf«ind ih« tp(«ir« ba«wb*n{ with 
wh<b be «rM <S<L»tfrA Knvf (or Pciit«o>vcr «i 7V?9, Na. 
•0-1487. On ihn buM Sc arfuad iK*t tSe rC'^ucMinf ••.•t« 
WM rc^«wrd to d^pr^vc chM iNc charged >f>**rdcw wen 
political erimo. /^ •! 29. 

•• « ir » 
**« al IV2I. 
'" The m(«MMia( Hate maj lana iu burdoi of pro- 

dwctioti by rclring on bfal pnM*mp««n«, raihrr ibui by 
•ctiMUf iiHnidvcif>f ividmcc- Sttcb prrwnipiiona m- 
elwdc (I) the mlc of iprctk!*iy, (7) the prnumprMM of 
good C«Mh on the pan of lh« drrtundxig gowvmraeiM. 
••id Oi ihc p*a«Mrip(i«n that cnmn du-ccicd ajtaimt 
ci«^>af« arc ao* *poi«iicjiL~ Rcfardmg th« proMVipliea 
•r good fanb. M»/• *r C«nalca. 317 r Supp. 71 >: Catlina 
«. Frajtr, 2<l F.7d 11. for ca*a cowermiwg the aonp*> 
bticat ika«u«« of criw»u agaifu* ci*iliaa% m$ ^nctaa v. 

ponder.       \ 

tvoutd r-^ (act the obltgJtinr. of <orMrad<tin| all 
fWMJblc poHlieal conncciioru 

AuuRHng that bo<h panic* mcci their burden of 
pfoduciinn, one f<n>l quewton rcmaiM: v-hirl. 
piriy bcari the uliiniate burtkn of proof'Or> tliii 
j»u( the count of eiiradilion Itavc b^cn rwiiticr 
roruittcni r»o# clear Some count ItJve tjcld thai 
IIK defendant mu»l bear the burden,*^ O'.lacn have 
placed it on the r^i*cAiin| |Ovcmmcnt/''and ttin 
ixhcn »pprar to h»«c voiced both pawiicrf in the 
Mmc_opinio«.',  „_ ,^ 

""^Thc oatufc of iSc decision to be made, li 
Indita'cithal the burden of pnioXby a prrpondci 

ancc tf the evidence  ihould  be  placed OAj>)e. 
d«kndani.*^A«"roicJ '»bover*«*<'>lA'-'«'*f » 

^polfiical (ponrtection need not be pkd iik the crira- 
diiion ic^utsiiion; It ii rather the pTfiof of J poTnirjl 
act which defrat» the rcquoi.'** Tl>c defcAK doei 
t>ot iKjafc any of the  Cacu of ll^  r^'tric, but 

'rorutiiutoirutendancAtirriyacparatc ittwcdc^rw 
dent upon facu which arc beyor^ the clemcnu of 
the crit?>e."' Since the liaue it wholly ooflatcral, the 
InirdcA of prtnf mutt rtmain upon the ptriy w|« 
juaeni tSc cUinu*^ 

Tbia (IXKIUMOO W>1I accompliih l>ic basic policy 
of ttwcrAational oooperaiton In catradilio* wMhowl 
ktrioutty comprocniiin] political d*M<At. The 
|-I»'-cmcnt of the burden of ^-««of v^-tU r<o( afTcci 
|<riofU charged vith ei;^•er purely p^Jiiical of* 
fcnid or with othntn involving tpcccb »r.d aMcm* 

biy. TlrfiM who have beca cKarigcd with cotnmoA 
crimu WIH be required to catablah a poliiical 
rMJtus, but proof of aucb a oor^nrciion it ur^udy 
urkder the conirol of the deCcndant. In any c«mi, 
once It U accepted that the dcfcndaM bntn Ihc 
roporuibility ofcaiabliahinj a prima Caoc ca*c for 
the (cceptior^ artd l^kal prcponde/aikcc of the cvv 

Kuii. 161 VS.iOt'.M't MeunW.fia^l] 7QBL. 41V JM 
•^ h H VTnconM and Annwrang. 78 D LRX }l) 
(CowMff Ct- of Yort, OMkriot, CaK*4a. X^YTi, «f/. 37 
ri.l.RJ>J as (FcX Ct. App. 1971;: /« „ lliphcnpt, 
O'td Ci. S-^L 1930) ? AM. Dig 79? (Cmr N» ICt) in 
CM. WKmM*v,f^enutc 49,ar gtO 

"•fc w Abu rain. N» )9 M n> {N.O. la. Oc It, 
1979) (mem). 

'^ Ramoi V. Diat, 179 F. Supp. at 4^3. 
"* A w McMuRrn. N& 3-3S.I099 MC. rn<.-« ai 9. C 

<N.U. Cal. May IM9:9>. .       . 
" « at *. 
•^j;* KaradaoW «. A/iuhovie. 333 U.S. 393 
'" r«iirrwn V. N.Y. 43? U S. at »M>7. 
'" M The ferittth eoum require that the dc^ndani 

pniwe the [wlitical ehvacfrr of ibe rrime. Sw, «g.. 
5chiraV« V. Covenwomi of br»et. |I967| 3 Al CR. at 
334. 
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rfencc b fhr UIVKUH of pnW, ihe qumnn of 
«liim»te burd«n recedes in importance. Thia it 
becautc in annually cwrry caac the grr«tcr wn^ht 
•fiheevidence will ciihercMAbluh or not otablith 

ih^t the ofTentewAs cwnmitted in fwrthcrince of « 
polii^cal objcciive. The co«*n ihen fn»f mAc iti 
decition b««ed upun what acit««l^ *«u proven, 
nikcr ih»n upon which pany KMI ihe oblifSlioA 
•f proving ii. 

TYie qwoiion of bvnlcft of praof witi refnain 
(Brtponam only in ihow €»a** where the cvidmcc 
•ppnuimaia equipoite. In ihtne caMS i* ia apprr^- 
priaie iKai the bjlance lip in favor of ihc m)wcsiing 
•ate Our coMTia fcnerallr praume the food f««iS 
at thote gowemmentt with whom we have cnirrcd 
•Moe«indtiionirrBti'r«.*'*andthrTet*Kanl rruo« 

ta abafMlon this principle in favor of individual* 
who haw not cstablikhed thai iheif aciiona were in 
lUlbennoe ot political cMlk This burden will 
daadwMage only ihote who ha^v been charged 
with common Crimea and who have no« Mlufactc^ 
•tljf ahown a poluical nciul. Even in iheae cmao the 
drfoMiaM wiH ooniinuc to have raoowne to the 
Secretary of State. ThcrdbfC, i4 ia RsaonaMc lo 
place the ultimate bufdcn of proof on lh« pany 
ctaiminf the bcnefrt of the political ofTenac eaerf>- 

*"fc PrCcMuala. 317 F. Supf^ 717: M. BAMMMM, 

Cn«aa«noN, t^9 eoa* 21, ai 44Ci 
**^ Pan«rKM «. N.Y^ 437 VX u 707-09; Ctviolan 

«. laimifrat'wn 4 Natwralimian 5CTV, U9 F.M 993.997 
PtbCr. 1977). 

Concitrwon 

The role of the ArT>cric«n judiciary in the nirft* 
diiion procoa ia mainly prrliminary. ThecourTado 
not pAia upon 5\jilt or innocmcc, nor do ihcy 
acf ually order extradition. Rather, it u the funciion 
of the judicial o4T>ccr lo enaure that the defendant 
U afTordrd baaic due procfM berorr the Srcmary 
of St ale maVca the ultimate drciMMi on cair»dit^>n. 
RrcMtnitton of ihia limiird jud<iat role no dowb* 
contributn to ihe limited judicial dcvttop«nmt of 
procedural law in thia area. 

With fef ard to the polirical oTmie evception. 
however, the cowrri may aciually make the fmal 
dctcrminaiion. Ajud^'a deciaion thai a crime falls 
within ihe eaccption may net be reviewed. The 
imponance of thia tfeciaioo to both domcalic law 
Sf»d forrifB alTair* rrqulret noi only a airict !nier- 
pfTiaiion of the aubuant ivv law bul also a coherenc 
proccduraJ fnmcworV"* 

Although the ODwru haw aubatantlally devel- 
oped M workable intvpretalion of the political 
ofTcmc cacepiiofx, DO oonaiatent procedure «^ 
proach haa cmtrgod. Congre* could provide aodl 
Mn intrrpretation by circling nrwlrjislaiion whidi 
both definea the meaning of polttical ofTensc and 
provide* a detailed procedural guide for niting the 

caceprmn. This would undoubtedly prrxnote both 
Amcncan foreign policy and the international right 
of political diaacni. 

"* The lack of review ofjudkW droMOM* applpAg (he 
political oflrtM* eacntptioM aW prowitka an «ff%u*mt •« 
bvor of deferring oovwidn-ai'^n of the iwwe to the Dv 
panmcnt of Stata. S09 anae SI. «^a. 
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Mr. HUGHES. Thank you, Professor Lubet. 
Mr. Hall. 
Mr. HALL. YOU raise a very interesting point here on the burden 

of proof matter that I would like to discuss wdth you. You indicate 
that you believe that the "defendant," we will call him for purpose 
of this discussion, must prove the exception by objective evidence, 
by clear and convincing evidence, rather than a preponderance of 
the evidence. You say that a preponderance of the evidence is sub- 
jective in nature. 

We are dealing with a criminal case, are we not? Can't we 
assume that in any instance of this nature, we are dealing with a 
criminal matter? 

Mr. LUBET. We are dealing with a crime. 
Mr. HALL. Why would it not be better to have the exception 

proved beyond a reasonable doubt, as you do in all other criminal 
cases with which I am familiar, rather than by clear and convinc- 
ing evidence? 

Mr. LUBET. The question of an affirmative defense in criminal 
cases runs the gamut of the various burdens of proof. It is general- 
ly set by statute, and there is no constitutional rule. Some affirma- 
tive defense in criminal cases must only be proven by a preponder- 
ance of the evidence, some by clear and convincing evidence and 
some beyond a reasonable doubt. 

Mr. HALL. Of course, those are all domestic cases you are talking 
about. 

Mr. LUBET. Those are all domestic cases. 
Mr. HALL. If we have something as serious as we have here, 

using some of the examples that you have used, the McMullen 
case, for instance, why would it not be better for that test to be 
proven by objective testimony beyond a reasonable doubt? What is 
there so compelling to use clear and convincing evidence? 

Mr. LUBET. Congressman, it is a judgment call, and the argument 
could be made to use the higher standard. The reason I arrived at 
the intermediate standard was my thought that it would probably 
be close to impossible for a defendant to meet the beyond-reason- 
able-doubt burden of proof, given that he would have to marshal 
evidence from a foreign country and bring it into an Americein 
court and it would probably be a burden so high as to eradicate the 
defense completely. 

Mr. HALL. With the types of offense we are usualljy concerning 
ourselves with, don't you think it would be better for that person to 
have to go as far as he would be compelled to go to provide his ex- 
ception? To me, it appears we should make it as difficult as possi- 
ble for someone who is trying to beat the exception. It appears to 
me, they should be required to exercise every bit of discretion, if 
you want to use that term, as they can to meet this proof. 

Mr. LUBET. May I say the reason I am smiling is that when I 
wrote my testimony and wrote down this point, I was certain that I 
was suggesting a higher burden than the subcommittee was going 
to want. 

Mr. HALL. Do you think there would ever be a time in one of 
these proceedings when the burden of proof would shift to the Gov- 
ernment to try to overcome what the defendant has introduced, to 
prove the exception? 
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Mr. LuBET. I don't think that the burden ever should or will 
shift. My view is that the burden ought to be upon the defendant to 
make out his case. 

The problem with shifting burdens—and that was the standard 
enunciated by several district courts—is well illustrated by the Abu 
Eain case, which I observed in Chicago. In that case Mr. Abu Eain 
made the argument that once he introduced some evidence of the 
political nature of the offense the burden ought to shift to the Gov- 
ernment to prove that it was not political and, in fact, he based a 
good part of his appeal on the notion that the Government had 
failed to prove that the crime was not political. Of course, that is 
an impossible burden once you shift it. 

I think the burden of going forward with the evidence, which is 
different from the burden of proof would shift, of course, once the 
defendant makes his case. Then the Government has an opportuni- 
ty to rebut it if it wishes, but I think the defendant has to stand or 
fall on the weight of the evidence he has presented. 

Mr. HALL. What is the holding of the Ramos v. Diaz case? You 
quoted it here. He based his reasoning on the argument of the 
Ramos v. Diaz case, as I understand your testimony? 

Mr. LuBET. That is right. That is a case from the southern dis- 
trict of Florida, where the Federal judge held that once the defend- 
ant introduced any evidence which tended to show that the crime 
was political, the burden shifted to the Government to prove it was 
not political by a preponderance of the evidence. Following that 
holding Mr. Abu Eain claimed that bombings of civilians were 
"typical acts" of the Palestine Liberation Organization, and that 
this "tended to show" that the particular bombing was political 
and therefore the burden should shift to the Government. 

Mr. HALL. The Ramos case, today is that the prevailing view of 
the United States? 

Mr. LuBET. It is not the prevailing view. It was rejected by the 
seventh circuit in the Abu Eain case. 

Mr. HALL. And the McMullen case rejected both? 
Mr. LuBET. I don't recall. Congressman, but I submit that it 

ought to be rejected, and I think it ought to be firmly rejected by 
the Congress as well as by the courts. 

Mr. HALL. Thank you. I yield back the balance of my time. 
Mr. HUGHES. Mr. Sawyer. 
Mr. SAWYER. I have no questions. 
Mr. HUGHES. Mr. Lubet, you indicate that you would make some 

chfmges in the criteria that is set forth in the proposed legislation 
defining what would normally not be considered as a political of- 
fense and you indicate that you would make some changes in that 
area. You would exclude every crime of violence. You delineate 
with a lot more specificity just what areas would be excludable. 

Can you give us some categories, some ideas as to what you had 
in mind? 

Mr. LUBET. There is one subsection in section 3194 which ex- 
cludes from the political offense exception crimes against interna- 
tionally protected persons and diplomatic personnel. I think that 
this comes close to doing the job. If that were not seen as a suffi- 
cient exclusion, I would add another subsection which excludes 
from the political offense exception crimes which are intended to 
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or have the effect of disrupting the social order, social fabric, or 
social structure and which are not aimed at the organization of 
government of the country. Those are probably the only two specif- 
ic exclusions that I would include if I were drafting the bill. I 
would eliminate the other subsections from the exclusion. 

Mr. HUGHES. Would you include the definition of what is gener- 
ally considered to be political offenses as contained at the top of 
page 10? Do you think that adds anything to the legislation? 

Mr. LuBET. It adds some claritv but it principally states the in- 
ternationally accepted law. I don t think the bill would suffer if it 
were omitted. I don't think it hurts the bUl to include it, either. 

Mr. HUGHES. There have also been some suggestions in earlier 
testimony that we really haven't specified the standard that is to 
be used by the court in finding probable cause. How do you feel 
about that issue? 

Mr. LuBET. I am not prepared to give an opinion on that issue. 
Mr. HUGHES. I gather you are generally happy with the manner 

in which we have treated bail. 
Mr. LuBET. Yes. 
Mr. HUGHES. YOU would leave the question of the motive of the 

extraditing jurisdiction to the Secretary of State? 
Mr. LuBET. Absolutely. 
Mr. HUGHES. I presume you are in accord with the thrust of the 

legislation which says that a court cannot go beyond the initial fil- 
ings and question the judicial structure, the penalties meted out in 
a jurisdiction? 

Mr. LuBET. I would generally be in accord with that view. I think 
the problem Professor Bassiouni posed is a difficult one to answer. 
I thmk ultimately I would resolve that with some strong faith that 
the executive branch of our Government will not cooperate in such 
a system. I imderstand, of course, the problem that this puts the 
executive in a very difficult position. It deprives the executive of 
the judicial shield, but I suppose if the executive is wiUing to un- 
dergo that deprivation, that is an appropriate approach to take. 

Mr. HUGHES. I suppose that Professor Bassiouni's own testimony 
concluded there still was executive discretion to be exercised by the 
executive branch to in effect deal with those hardship cases. 

Mr. LuBET. I think that the record of the executive branch, in 
that regard, is a good one. It has alwaj-s been accepted that only 
the executive branch is to decide, for example, w^hether someone is 
being sought for extradition as a ruse for persecution. That has 
alwa>-s been an executive decision. It has ne\'er been given to the 
judiciary', and I am not aware of any case where it has been alleged 
that the executive has failed to live up to standards of decency in 
that regard. 

I am not aware of any case where anyone has claimed that the 
executi\-e has turned someone o\-er who is going to be persecuted, 
and I think that gi\-en the track record there that continued faith 
is justified. 

Mr. HUGHKS, Should the bill instruct the Federal courts not to 
hear any e\'idence on the political offense issue until after the 
person being sought has been otherwise found extraditable? 

Mr. LuBET. That would be appropriate. I think that is the prac- 
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Mr. HUGHES. And as a practical matter, it would save a consider- 
able amount of time. 

Mr. LuBET. It would, and viewed in conjunction with my sugges- 
tion that the burden of proof regarding the political offense be 
placed on the defendant, it would make the hearing very orderly. 
You would have the first part where the burden is on the Govern- 
ment to show probable cause. Once that finding is made you move 
to the second part of the hearing where the defendant must go for- 
ward with the evidence, if he wishes, in attempting to show that 
the offense was of a political nature. 

Mr. HUGHES. What you are saying in essence is that the defend- 
ant has the burden of going forward with the evidence on political, 
and must establish it is a political offense? 

Mr. LuBET. That would be my suggestion. 
Mr. HUGHES. Thank you. We appreciate your testimony. Again 

you have been most helpful to us. We appreciate it. 
Mr. HUGHES. Our next set of witnesses will appear as a panel. 

Each of these witnesses is vitally interested in the question of the 
politic£tl offense exception to extradition requests. The panel con- 
sists of persons who have a firsthand knowledge of the application 
of the political offense doctrine. The panel members are Keara 
O'Dempsey, attorney, Beldock, Levine & Hoffman, New York City, 
smd Romeo Capulong, member of the Alliance for Philippine Con- 
cerns. 

We have received copies of your statements and, without objec- 
tion, they will be made a part of the record. It would be helpful to 
the subcommittee if each of you would briefly summarize your posi- 
tion on the legislation before us. 

Please proceed as you see fit. We will start with Ms. O'Dempsey. 

TESTIMONY OF KEARA O'DEMPSEY, ATTORNEY, BELDOCK, 
LEVINE & HOFFMAN. NEW YORK, N.Y.; AND ROMEO CAPULONG, 
MEMBER, ALLIANCE FOR PHILIPPINE CONCERNS 

Ms. O'DEMPSEY. Let me express the gratitude of the Brehon Law 
Society for the privilege of sending a representative here today. 
The Law Society on the basis of its experience has a number of 
more detailed suggestions to make to the subcommittee. We are 
very pleased with the change in the bail rules. We are very pleased 
to find that the subcommittee has chosen to leave jurisdiction in 
the courts to determine the political offense exception. 

Mr. HUGHES. All the things you like, the members up here have 
finalized. The things you don't like, the staff is responsible for. 

Ms. O'DEMPSEY. We are primarily concerned with the redefining 
of the political offense exception, and also with the lodging of very 
broad discretion in the Secretary of State as to other issues which 
are of concern to lawyers representing a defendant in an extradi- 
tion proceeding 

The redefining of the political offense exception as proposed in 
the bill (H.R. 5227) would leave, I believe, my own client, Desmond 
Mackin, extraditable. When we first began to prepare in the 
Mackin case to defend Desmond Mackin, we felt we did bear al- 
ready an extremely heavy burden in representing a member of a 
supposedly terrorist organization before a U.S. court, in particular, 
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given the close relationship that has always existed between Amer- 
ica and Great Britain and then their system of common law. 

In order to prepare ourselves, we therefore began to research 
into the history of the political offense exception, trying to discover 
from whence it came. It appeared to us anomalous. Here was a 
man accused of a crime. Probable cause would be found undoubted- 
ly. Yet his extradition might be refused. 

We found that the political offense exception originated in the 
philosophy of Thomas Jefferson, (Jeorge Washington, John Adams, 
and all of the Founding Fathers who contributed to the Declaration 
of Independence. The political offense exception exists, then, in the 
first instance because early-day Americans would have, of course, 
not wanted to have seen their own Founding Fathers extradited to 
Great Britain for having taken up arms against that country, for 
having sought the liberty of this country through violent revolu- 
tion. 

I would like to point out that as the House bill is now phrased 
George Washington could easily be extradited. 

I should make it clear that the Brehon Law Society in no way 
advocates violence. We are very much at peace and we urge the ap- 
proval of those portions of the bill which permit extradition for 
rape, drug offenses, and hijacking. We agree with Professor Bas- 
siouni's suggestion that war crimes should also be included as non- 
political. 

However, we are concerned about the inflexibility of attempting 
to define more broadly than that what is and what is not a politicsd 
offense. 

I will address briefly the question of burden of proof. My own 
feeling is that the burden of proof which rests upon any defendant 
appearing in an extradition proceeding is already extremely high. 
The government which requests his extradition has all the bona 
fides of its diplomatic corps and the recognition by our Government 
of its government. The defendant is accused of a crime. The U.S. 
executive department is anxious, as a rule, to be rid of him. 

I would like to address the shibboleth, I believe that is a fair 
word, of executive discretion. There is very little literature on how 
frequent executive discretion has been exercised in favor of an ex- 
tradition. However, such literature as does exist shows it has never 
been exercised. 

The Normano case I think is the best illustration that we could 
have. To lodge discretion in the Secretary of State to deny extradi- 
tion would be the destruction of the political defense exception. It 
is the denial of all humanitarian considerations by our Govern- 
ment. 

In the Normano case, brought in 1933, Nazi Germany requested 
the extradition of a Jew. The U.S. courts affirmed that the United 
States would and could extradite. Mr. Normano took his case to the 
Secretary of State. The Secretary of State, having power to deny 
his extradition, declined to do so. He ordered Mr. Normano extra- 
dited. 

If under those most extremely severe circumstances persons can 
be extradited from our country, what can be expected from less 
clear-cut situations? The Mackin case, I believe, shows, and par- 
ticularly the U.S. opinion as well as the court of appeals opinion. 
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that the courts act extremely responsible, as responsibly in these 
situations, and in fact more power can safely be granted to the 
courts. 

Let the courts look at the evidence. Let the defendant present his 
defense. If he is innocent, why should he not be permitted to show 
that here? Why should he be sent to a court where all the rules 
will be applied against him, where he will not have the benefit of 
the presumption of reasonable doubt of innocence? He will not 
have the benefit of the beyond a reasonable doubt standard. 

Our court, in the enforcement of civil court judgments from 
other countries have often looked at the trial underlying the judg- 
ment to see if it comported with fundamental fairness. When we 
participate in a criminal proceeding where someone may be jailed 
for the rest of their life, or even executed, why should we grant the 
defendant less? 

As you can see I am here today primarily to bring to the subcom- 
mittee's attention the concerns of the defendant. While the defend- 
ant is in our country he has the benefit of the presumption of inno- 
cence and we must never forget that the man who sits before the 
court, or the woman, may well be innocent. For that reason the 
concern of why he is being prosecuted by another country, of what 
evidence warrants his extradition and of whether he will receive a 
fair trial after extradition, are all of extreme importance to us. 

Thank you. 
[The statement of Ms. O'Dempsey follows:] 

STATEMENT OF KEARA M. O'DEMPSEY, ESQ. 

As a member of the Brehon Law Society, I wish to thank the members of the Sub- 
committee for providing us with an opportunity to testify today. The Brehon Law 
Society is a group of Irish-American lawyers in New York Citv who are concerned 
with the erosion of due process rights in Northern Ireland and have recently 
become concerned about the impact of the Northern Irish struggle upon American 
laws. The Society recently represented Desmond Mackin, a member of the Irish Re- 
publican Army, in his extradition proceeding here in the United States. Mackin's 
extradition was requested by the Government of Great Britain for a clearly political 
offense; the Brehon Society was successful in defeating that request. Mackin was 
subsequently deported to the Republic of Ireland, where he now lives as a citizen. 

During the course of the fifteen-month proceeding, the Brehon Law Society had 
occasion to acquire first-hand knowledge of our extradition laws and, in particular, 
to investigate the history, purpose, and origins of the political offense exception. I 
am appearing today before you in order to present both the knowledge we have ac- 
quired about the political offense exception and to offer our suggestions as to pro- 
posed changes in the extradition law, based upon our experience in the Mackin case. 
During the course of my brief talk, I will have occasion to refer to the facts of the 
Mackin case and the law applied there. Since the Mackin proceeding is probably the 
lengthiest and most detailed extradition proceeding in the past 100 years, I will be 
happy to answer questions and describe that case in further detail during the panel 
discussion. 

When members of the Brehon Law Society first became aware of the political of- 
fense exception, many of us were surprised. The political offense exception prohibits 
the extradition of those who have committed "criminal" deeds in tne course of a 
political uprising. It seemed to be out of step with our modern criminal laws. The 
question naturally arose, how did the political offense exception come to be? To find 
the answer, we began digging into old treaties and dusty cases. We were absolutely 
fascinated with what we found. I would like to give you at least the flavor of the 
knowledge that we acquired and the history that we discovered. 

We found, first of all, that the political offense exception originates in the same 
philosophy that gave rise to our own Revolution and to the Declaration of Independ- 
ence. The Declaration speaks of the proper ends of government, and of the right of a 
people to abolish its government when that government becomes destructive of their 
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inalienable rights. The Declaration declares that it is not simply the right—but 
even the duty—of a people to take up arms against its government after a suffi- 
ciently long "train of abuses and usurpations." 

The philosophy underlying the Declaration of Independence is the philosophy of 
the Enlightenment, which was the first widespread Western philosophy to give pri- 
macy to the rights of the people as against the power of the government. It is that 
philosophy that underlies the American Revolution, the French Revolution, and all 
of the European revolutions of 1830 and 1848. 

Having achieved liberty by armed struggle, Americans naturally felt that they 
could not extradite citizens of other countries who sought to gain for themselves no 
more than we had already achieved. One eminent scholar has stated that position 
as follows: 

"Modem democratic states could hardly make themselves instruments to fetter 
the chains of servitude on their brothers by extraditing the brave men who have 
risen in revolt against a tyrant." ' 

In our early history, the political offense exception did not appear in our treaties 
for the simple reason that extradition of political offenders was so inherently un- 
thinkable that no written precaution against it was considered necessary. In 1853, 
our Secretary of State was asked to extradite a political offender. The Secretary un- 
conditionally refused even to consider that request. Secretary of State Marcy wrote 
to the foreign Ambassador as follows: 

"To surrender political offenders ' ' • is not a duty but, on the contrary, compli- 
ance with such a demand would be considered a dishonorable subserviency to a for- 
eign power and an act meriting the reprobation of mankind." * 

It would thus seem that the political offense exception embodies an integral part 
of the American philosophy of human rights. It appears that the purpose of the ex- 
ception is an entirely laudatory one, one that ought never to be ignored or forgot- 
ten. It appears that to destroy the political offense exception would be to turn our 
backs on the tradition of Thomas Jefferson and George Washington, who were both 
assuredly political offenders of the most deplorable sort in the eyes of sovereign 
Great Britain. Yet, it has been argued—vociferously argued—to this Committee, and 
to its counterpart in the Senate, that the political offense exception must be radical- 
ly changed, because the courts have grossly misused it. It has been argued that the 
proper remedy is to lodge jurisdiction to apply the exception in the Secretary of 
State alone. In view of our history and traditions, such a change would indeed be 
extraordinary. Surely extremely good reasons and the most pressing emergencies 
must underlie the proposed changes. 

Indeed, when we turn to the statements of the State and Justice Departments, we 
find claims of a "devastating impact" and "crippling effect" on our foreign rela- 
tions, and on the fight against internationeil terrorism, due to the courts' supposed 
misuse of the exception. Yet, no examples of such effects are given.' State and Jus- 
tice have also argued that the political offense exception, left in the hands of the 
courts, leads to atrocious results. What are their examples? The examples, cited 
over and over again, are only three: the Mackin case, the Abu Eain case, and the 
McMullen case. I would first of all submit that three cases within a span of thirty 
years or more do not an emergency make. Such language as "devastating impact' 
and "crippling effect" could only be justified by broken alliances, refusals to enter 
into treaties, and round denunciations from other nations whose respect we seek. 
Yet, neither State nor Justice has provided a single instance of any of these. 

It is difficult to believe, then, that any real emergency exists. Perhaps the fault 
lies in the three cases; perhaps an outrageous perversion of justice is present in one 
or all of those cases. I would like to briefly describe two of the cases, so that you 
may judge for yourselves if such a terrible perversion of justice has in fact been 
committeid by the courts of our country. 

I will address the Abu Eain case first. Abu E^n is a young man, a Palestinian by 
birth, who was accused by the Israeli government of membership in the PLO and of 
having placed a bomb in a public marketplace in Israel. The bomb that went off 
killed two young people and injured others. I do not know, no more than anyone in 
this room, whether or not Abu Elain placed that bomb in the marketplace. It is 

' Stowell, "International Law: A Restatement of Principles," 272-73 (1931). 
» Mr Marcy, Sec. of State, to Mr Hulsemann, Sept. 26, 1853. Sen. Docs., 33rd Congress, 1st 

Sess., Vol. i, p. 34; quoted in I Moore, J. B., "A Trejatise on Extradition and Interstate Rendi- 
tion," 305 (1891). 

' In the Mackin case, the Court of Appeals explicitly noted that—despite the Justice Depart- 
ment's rhetoric—no evidence of any impending disruption of our foreign relations had been sub- 
mitted by either side. 
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surely a horrible crime. But the extradition law of this country, as it stands, stran- 
gled Abu Eain's every attempt to place a defense before the court. The evidence 
against Abu E^in consisted of sworn affidavits by two Arabs in Israel. The original 
ailidavits were in Hebrew, a language unknown to those two witnesses. Those two 
people have fully recanted their testimony. Abu E^n was prevented by our laws 
from presenting either defense to an American court. 

Abu E^in, 23 years old, was jailed by our country, then put on a plane emd sent 
back to stand trial before a government which he regards as thoroughly unjust and 
before which, he believes, he has no hope of receiving a fair trial. Our extradition 
law prevented our courts from even taking up that question. If Abu E^in receives, 
as he may well receive, an unfair and summary trial in Israel; if he is innocent and 
will yet be convicted by an Israeli court, our country is guilty of complicity in that 
wrong. 

Desmond Mackin, my own client, is a member of the Irish Republican Army. Des- 
mond testified, at his extradition hearing, that twice as a young boy he and his 
family were roused out of their beds, in the middle of the night, by armed Loyalist 
gunmen. The second time the gunmen took the family outside and set the family 
home on fire. Under the legal system now in effect in Northern Ireland, the Mackin 
family was helpless in attempting to bring those men to the bar of justice. Mackin 
joined the IRA precisely to "set aside such a long train of abuses and usurpations." 
While we may debate the tactics and philosophy, of the IRA, we cannot deny his 
right to do so and still consider ourselves the inheritors of the legacy of Thomas 
Jefferson. It is for this reason that we in the Brehon Society oppose the re-derinition 
of the political offense exception in the House Bill. 

For still other reasons, the Brehon Society urges that courts should be granted 
the power to inquire into the treatment an extraditee will receive in the requesting 
country. Again, Mackin is a case in point. You may be surprised to learn that, had 
he been sent to Belfast to stand trial, Mackin would not have been brought before 
an ordinary English court. Rather he would have faced a special Northern Irish 
court created to try political offenders. He would not have the oenefit of a iury trial. 
He would have been tried under special rules that permit a conviction and sentence 
of 25 years in prison without a scintilla of real evidence against him. Mackin would 
have faced a court in which the Government would have no burden, but where he 
would have to prove his innocence "beyond a reasonable doubt." 

Let us look briefly at the facts of the ceise of Desmond Mackin, whom the New 
York Times recently gratuitously labelled a "murderer." * Mackin's extradition was 
requested on the strength of eyewitness statements given by four British soldiers 
and certain forensic evidence. That would seem to be sufficient in any case to justify 
a trial, and perhaps a conviction. When I myself first read the evidence, it seemed 
to me that Etesmond Mackin was probably guilty of the offense of shooting a British 
soldier. When I read the evidence a second time, I began to feel uneasy, sensing that 
something was wrong. 

The members of the Brehon Society submitted the forensic evidence to the former 
Chief Medical Examiner of New York City. His verdict and assessment of the evi- 
dence came back quickly: There was no possibility that Desmond Mackin was guilty. 
The evidence showed that he had not fired a gun, and that he had not even carried 
one on the day in question. The evidence also showed that, although eight British 
soldiers were involved in that shooting incident in Belfast, only one of them had 
been wounded—and that one but slightly. Yet, Mackin had been shot three times; 
his friend Robert Gamble, also a member of the Irish Republican Army, had been 
shot seven times. E^ch of those seven shots was in Gamble's back. The soldiers shot 
a minimum of thirty-one bullets at these two men. Although Mackin and Gamble 
were shot down in broad daylight, no gun belonging to either man was ever found. 

If the Mackin and Abu Eain cases are insufficient to prove the necessity of per- 
mitting our courts to look more closely at the evidence, at the motives of the re- 
questing government, and at the type of trial to which we send a defendant, surely 
the Normano case dispels all doubt as to that need. In 1933, the United States was 
asked by Nazi Germany to extradite a Jew to stand trial in that country.' The 
courts of America refused to examine closely the evidence against him or to inquire 
into the treatment he would receive in the hands of the Hitler government, explain- 
ingthat they did not have jurisdiction to do so. 

The Secretary of State, although empowered to refuse Normano's extradition, did 
not choose to do so. The Justice and State Departments now plead that the extradi- 
tion laws which sanctioned the return of a Jew to Nazi Germany are too liberal and 

* New York Times, December 21, 1981, lead editorial. 
'Inn Normano, 7 F. Supp. 329 (D. Mass. 1934). 
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must be tightened. They argue that the discretion that the Secretary of State re- 
fused to exercise in that instance should be broadened and made virtually plenary. 
We ask that in deciding the questions before you, you keep always in mind the pos- 
sibility of another Normano, and take steps to prevent such a shameful result from 
ever occurring again. The Secretary, to our knowledge, has never once exercised his 
discretion to prevent extradition for humanitarian reasons. The solution to that is 
not, as State and Justice urge, to give him more discretion, but to transfer that 
power to the courts, who will be less afraid to exercise it fairly." 

In conclusion, I would like to say that I have read the Statements of other wit- 
nesses who have appeared before this Subcommittee, and I have found them sober- 
ing indeed. They are sobering not because they prove a terrible, cataclysmic interna- 
tional terrorist conspiracy, and world chaos resulting from it, for they do not. They 
prove instead that many among us have lost sight of all that has made this country 
a citadel of decency and a repository of respect for humane and civil libertarian phi- 
losophies. I have read, for instance, that extraditees have no due process rights. I 
have read that, despite our Constitution, no hearing need be given before this coun- 
try jails a person and sends him, against his will, to another country to stand trial. I 
have read those Statements and they have caused me to wonder aloud. What coun- 
try is this? 

I have had to pose that question because, for all our faults, our Constitution has 
stood the longest test of time and has proven the greatest bulwark of human free- 
dom in the history of the modem world. The members of the Brehon Law Society 
and I, ever mindful of the fragility of human liberty, ask you never to lose sight of 
the basic rights that are granted to every human being who finds himself within the 
territory of our nation. We urge you, with respect to each section and subsection of 
the bill, to look at the text from the point of view of not only the needs of Govern- 
ment, but also the needs and rights of the innocent defendant. It has been the most 
fundamental principle of our jurisprudence, from time immemorial, to look at any 
criminal law from that point of view. 

Although the needs for effective enforcement of our criminal laws are all too 
pressing, we as a nation have ever refused to give up our concern for fairness and 
justice. In particular, when we participate in the criminal proceedings of another 
country, we ought to take the utmost care to ensure that that participation com- 
ports with our highest standards and best philosophies. To those who tell you that 
we need take heed of the due process rights of persons whom we shall forcibly seize 
and send to other countries, I would urge you to pose this question—If we, in Amer- 
ica, will cast aside due process, who wfll ever extend it? If we. in America, care so 
little for fundamental fairness and basic humanitarianism, what have we come to 
stand for, and who will take our place? 

Mr. CAPULONG. Mr. Chairman and members of the subcommit- 
tee, my name is Romeo T. Capulong. I am a practicing attorney in 
New York City smd chairperson of the Filipino Lawyers Committee 
for Human Rights. 

I represent the Alliance for Philippine Concerns, a U.S.-based co- 
alition of various oraanizations and individuals in support of 
human rights in the Philippines and in opposition to the Marcos 
dictatorship. Our alliance includes: Church Coalition for Human 
Rights in the Philippines [CCHRP], Movement for Free Philippines 
[MFP], Friends of the Filipino People [FFP], Filipino Lawyers' 
Committee for Human Rights, Philippine Americsm Group-Advo- 
cates for Social Action [PAG-ASA], Philippine Education Support 
Committee [PESCOM], the Alliance for Philippine National Democ- 
racy [UGNAYAN], the Association of Progressive Filipinos [APF], 
the Campaign to Remove the U.S. Bases in the Philippines 
[CRUSBPJ, the International Movement for a Democratic Philip- 
pines [IMDP], the Philippine Research Center [PRC], the Samahan- 
ang Makabayang Pilipino [SAMAPI] and the Sambayanan. 

* In response to the Government's implicit contentioo that the courts acted irresponsibly in 
the iiackin case. I can do no better than refer you to the opinions of the Second Circuit and 
Magistrate Buchwald The latter opinion, for example, is 101 pages long and is a model of judi- 
cial taiiiiMS and acholanhipL 
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On behalf of the Alliance for Philippine Concerns £md all its 
member organizations I wish to thank you for this opportunity to 
testify. 

I am here before you today because the proposed bill—H.R. 5227 
would significantly affect millions of people who reside in this 
country. In particular, I wish to cite its effects on the close to a 
million member Filipino communities of citizens and noncitizens. 

We think that it would be valuable to focus on the Philippines as 
a case study to show how the proposed act—unless drafted with 
strong protection against political abuse—would allow a repressive 
foreign government to abridge the constitutional rights of persons 
living in the United States. 

The Philippine situation makes an excellent case study because, 
at present, the Marcos government has already filed a criminal 
conspiracy case eigainst and has announced its intention to seek 
the return of 41 anti-Marcos political oppositionists residing in the 
United States. 

This case is part of an attempt to silence and intimidate the 
members of the political opposition living in the United States. 
While his critics originally dismissed the Marcos charge as no more 
than political slander and a means of keeping them out of the Phil- 
ippines, recent developments are now giving them a cause of seri- 
ous concern. Last November 27, the U.S. Government initialed an 
extradition treaty with the repressive regime of Mr. Marcos and 
this treaty is now up for ratification in the U.S. Senate. 

This treaty, as presently constituted, if reinforced by an Extradi- 
tion Act that is without judicial protection against political abuse, 
will surely provide the dangerous instrument by which political 
critics of Mr. Marcos living in the United States will be delivered 
to his repressive government in violation of their rights under both 
the U.S. Constitution and international law. 

It is also important to emphasize, in this connection, that Mr. 
Marcos has arbitrarily passed martial law decrees which practical- 
ly convert all political offenses into "criminal acts." This has re- 
sulted in his continued and vehement denial, when confronted with 
documented charges of human rights violations of political prison- 
ers [see Amnesty International's Report on the Philippines, 1975], 
that there are no political prisoners in the Philippines but only 
common criminals charged with violations of specific penal laws. 

The criminal charges against Marcos' U.S. critics have already 
been filed in the Court of First Instance, Quezon City, Philippines. 
The Marcos government's announcement of its intention to seek 
extradition was widely reported in the Philippine newspapers [Bul- 
letin Today, January 5, 1982]. 

This criminal conspiracy case targets almost all the top leaders 
of the different anti-Marcos groups organized and existing in the 
United States, charging them with one vast "conspiracy" to over- 
throw the Philippine government by "assisting" and ' supporting 
terrorist activities" in the Philippines. 

This conspiracy charge is patently false and political. Many orga- 
nizations involved are church-related and nonviolent as a matter of 
moral and organizational principle. In addition, there can be no so- 
called conspiracy among these groups because of widely known dif- 
ferences among them. For illustration, those charged include per- 
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sons such as former Senator Benigno Aquino, now teaching at Har- 
vard University, and former Senator and Foreign Minister Raul 
Manglapus, well-known Marcos critic and occasional columnist for 
the Washington Post. 

At present then, the Marcos government has already announced 
its intent to politically abuse the extradition process and has taken 
the initial steps to carry out this abuse. 

It would seem that a concern of this subommittee is to draft ex- 
tradition legislation which, to the greatest extent possible, protects 
against the type of political abuse impending from the Marcos gov- 
ernment—and which may be engaged in by other foreign govern- 
ments in the future. 

What are the major weaknesses of H.R. 5227 which would allow 
the Marcos government to abuse the extradition process for his 
own political purposes? We feel they are as follows: 

One, extraterritoriality—the present statute governing extradi- 
tion to foreign countries in general requires that the alleged of- 
fense be committed in the geographic territory of the demanding 
state. The specific language of the current law, 18 U.S.C. section 
3184, allows extradition of persons charged with ". . . having com- 
mitted within the jurisdiction of any such government any of the 
crimes provided for by such treaty. ..." 

H.R. 5227, section 3191 leaves out this provision entirely. While 
H.R. 5227 does not expressly authorize extraterritoriality, its elimi- 
nation of the above provision from present law will be interpreted 
as contemplating and authorizing extraterritorial jurisdiction of a 
demanding state. 

Extraterritorial jurisdiction always infringes on the sovereignty 
of another country. And, in the area of extradition, involving as it 
does foreign criminal law, the infringement on sovereignty can be 
pervasive. Basically, extraterritoriality under H.R. 5227 will cause 
speech and conduct occurring entirely within the United States to 
be regulated by the criminal laws of foreign countries. 

Why the United States would wish to allow the criminal law of 
foreign countries to regulate speech and conduct occurring entirely 
within the United States is difficult to understand. 

That some foreign countries will seek to extradite persons for 
speech and conduct occurring solely in the United States is clear. 
For example, a substantial number of the 41 persons already 
charged in the Philippines and whose extradition Marcos has an- 
nounced he will seek, are charged with alleged speech and conduct 
that occurred entirely in the United States. 

Extraterritoriality introduces a major conceptual change in pres- 
ent extradition law. It provides the basis for extreme political 
abuse—as is illustrated by the actions and stated intentions of the 
Philippine dictator. We strongly urge that H.R. 5227 expressly re- 
strict extradition to persons alleged to have committed offenses 
within the territorial jurisdiction of a demanding state. 

Two, conspiracy—H.R. 5227 at section 3194(eX2Xviii) includes as 
an extraditable offense the crime of conspiracy. The inclusion of 
conspiracy, when coupled with the allowance of extraterritorial ju- 
risdiction, is the aspect of H.R. 5227 ready made for political abuse 
by foreign governments, such as the Marcos regime in the Philip- 
pines. Thus, extraterritoriality is the concept, and conspiracy is the 
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mechanism, for it allows the demanding country to reach into the 
United States and secure the return of its critics abroad even 
though those critics may never have been actually or constructive- 
ly present in the territory of the demanding state during, or for 
years before and after, the time period when the conspiracy is al- 
leged to have existed. This is, in fact, the situation with most of the 
41 charged in the Philippines against whom Marcos intends to 
demand extradition. They were in the United States during the 
entire period during which a conspiracy is alleged to have existed. 

Extraterritoriality coupled with a conspiracy charge thus makes 
it possible for speech and conduct occurring entirely in the United 
States to be subject to trial, conviction, and punishment in foreign 
courts. The chilling effect of this on the exercise within the United 
States of first amendment rights cannot be overemphasized. 

As an example, former Philippine Senator Raul Manglapus was 
out of the PhUippines when Marcos declared martial law in Sep- 
tember 1972. Senator Manglapus settled in voluntary exile in the 
United States. He has not returned to the Philippines. He has been 
an outspoken critic of the Marcos government from abroad, fre- 
quently criticized Marcos in columns in the Washington Post and 
the New York Times and has been a leading force in building 
public sentiment ag£iinst the Marcos government both within and 
without the Philippine community [over 800,000] in the United 
States. Now the Marcos government has filed criminal charges 
against Senator Manglapus in the Philippines and has announced 
its intention of seeking his extradition. 

By alleging that Senator Manglapus' speech and conduct within 
the United States constituted participation in a conspiracy in viola- 
tion of Philippine criminal laws and by invoking extraterritorial ju- 
risdiction, the Marcos government will demand U.S. assistance in 
bringing Senator Manglapus within its grasp. On the surface such 
a development would seem incredible. Unfortunately, H.R. 5227 
allows and authorizes such a development and, as stated earlier, 
Marcos has already filed the criminal charges and announced his 
intention of demanding extradition of Senator Manglapus—as well 
as some 40 others. 

We strongly urge that the ability of Marcos and others to reach 
across the sea through wide net conspiracy charges and force the 
return of its critics be eliminated from H.R. 5227. This can be done 
through restricting extraditable conspiracy offenses to those in 
which the alleg:ed conspiracy exists and is allegedly participated in 
within the territory of the demanding state, or, as stated above, by 
simply prohibiting all aspects of extraterritoriality from H.R. 5227, 
or by doing both. 

Three, absence of political offense prohibition and failure to 
place determination with the courts—H.R. 5227 does state that any 
issue regarding a political offense is to be determined by the courts. 
However, the inclusion of this provision, section 3194(eXlXBX2) in 
H.R. 5227 makes it clear that such an issue exists only if the treaty 
in question raises such an issue. In other words, if the treaty does 
not have an exception to extradition for political offenses, then the 
courts have no issue to determine. 

Second, if the treaty in question excepts political offenses from 
extradition but specifically states that determinations regarding 
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political offenses are to be made by the executive, it is doubtful, 
given the language of H.R. 5227, if the courts would consider this 
to be an issue raised [for the court] by the treaty. Nowhere does 
H.R. 5227 state that persons cannot be extradited for political of- 
fenses. It states only that if the treaty raises any issue of political 
offenses, then the court will determine if it is a political offense. 

The need for a political offense exception is great to prohibit for- 
eign countries from utilizing U.S. legal process to strike at its polit- 
ical opponents abroad. The need for the courts to determine this 
issue is to remove it from the pressures, potential embarrassments, 
objectives, and so forth, of U.S. foreign policy which are concerns of 
the executive and also from the shifts in foreign policy concerns 
that occur within the executive with changes in administrations. 

Other reasons why this should be a judicial determination in- 
stead of one made by the executive is that if judicial, it is public 
and subject to media scrutiny, the person arrested can present wit- 
nesses and other evidence and insure that a considered judgment 
on the merits will be made, and, importantly, appellate review is 
available. In addition, it should be pointed out that a judicial deter- 
mination of extraditability does not preclude the executive, in its 
discretion for whatever humanitarian or foreign policy aims it 
wishes to accomplish, from refusing to extradite the person. 

The doctrine of judicial determination of political offenses in ex- 
tradition cases has been recognized in this country as early as 1852 
when the United States was not yet a global power and did not 
wield as much influence as it now has over the peoples of other 
countries. In the case of "In Re: Kaine", 55 United States p. 113, 
decided by the Supreme Court that year, it was held that "extradi- 
tion without an unbiased hearing before an independent judiciary 
is highly dangerous to liberty and ought never to be sillowed in this 
country." Significantly, the Court in this case cited with approval 
the earlier case of Robbins, decided in 1799, which held that an 
otherwise extraditable crime is "thought to be rendered nonextra- 
ditable by the circumstances surrounding its commission «ind the 
motives of the offender." 

We cited the above precedents to underscore the fact that the 
doctrine of judicial determination of political offense questions is 
deeply enshrined in the American legal system and consistently ad- 
hered to in a long line of decisions in the interest of individual lib- 
erties. This time-honored doctrine has acquired an added validity 
and relevance in the present time when we consider U.S. global in- 
terest and influence in the Third World and the millions of politi- 
cal dissenters and oppressed peoples in such countries some of 
whom have sought sanctuary and have been accepted in this coun- 
try for valid humanitarian, legal, and moral grounds. 

Indeed, in light of present day political realities, the doctrine and 
the historical expansive process in its application instead of being 
abrogated or reversed as the pertinent portions of the proposed 
amendments seek to accomplish, should be strengthened by legisla- 
tive and judicial support against executive encroachment. 

In a broader sense, the Philippine case illustrates the inherent 
danger when attempts are made to transform a judicially safe- 
guarded, politically neutral extradition process into a foreign policy 
instrument, subject to all its attendant political shifts. At stake, of 
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course, would be the constitutionally guaranteed rights of residents 
in this country. 

For all of the above reasons it is extremely important that H.R. 
5227 contain an express prohibition on extradition for political of- 
fenses and that it be expressly stated that the courts make the de- 
termination. 

In conclusion, I would like to bring to the committee's attention 
a concept of jurisprudence outlined many years ago by Justice 
Oliver Wendell Holmes. I refer to his concept of the "bad man" 
theory of law. Law should be formulated, Holmes said, with the 
"bad man" in mind—because it is the "bad man" who requires the 
regulation and control of the law, and it is from the "bad man" 
that the rest of society needs protection. 

Allow me to suggest to the subcommittee that in the extradition 
area it is the "bad government" or, more accurately, the "bad 
leader" that should be kept in mind when extradition legislation is 
promulgated. And, as I hope this case study of the Marcos regime's 
announced intention to politically abuse the extradition process 
has illustrated this concern is a very real and immediate one. 

Mr. HUGHES. Thank you very much, Mr. Capulong. 
Mr. Sawyer. 
Mr. SAWYER. AS I have been reading and listening to your state- 

ment concerning the British soldier, you depended heavily on evi- 
dence that he was not guilty of the offense with which he was 
charged. Suppose there was no real contest about his guilt and that 
he was clearly guilty. Would that have changed your view on the 
extradition? 

Ms. O'DEMPSEY. NO, it would not. I don't believe it would change 
Desmond Mackin's position within the tradition and history of this 
country, et cetera, concerning political offense. 

Mr. SAWYER. I don't remember the history of the incident involv- 
ing the shooting of a British soldier out of uniform, who was al- 
leged to be standing and waiting for a carriage or a bus or some- 
thing like that. Let's assume he was guilty. 

Ms. O'DEMPSEY. The soldier himself and the soldiers on his patrol 
admitted they were on plainclothes duty, intelligence gathering 
duty in an entirely Catholic section of Belfast where they know 
they are regarded as enemies and not as friends. They were all 
heavily armed. They were recognizably British soldiers, and so to 
describe them simply—he was not standing at a bus station waiting 
for a bus. He was standing at a bus station to see what movements 
were being made by IRA men and their supporters in the vicinity. 

Mr. SAWYER. One of the things that bothers me—and I don't 
know quite how you avoid it—is how we distinguish this blatant, 
senseless terrorism from criminality by giving it a political label. 
In my mind, it is not very political. I don't have much sympathy 
with this kind of conduct, as opposed to something in the way of a 
political revolution. This involves shooting or blowing up some rela- 
tively innocent person. 

If I was a judge, I would have to confess that I would be rather 
loathe—unless I was compelled by pretty strong precedent—to 
decide that was political activity as opposed to downright senseless 
murder. 
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Ms. O'DEMPSEY. Assuming, as we in the Brehon Society do, and 
the Framers of our Declaration and Constitution did, that after a 
sufficiently long train of abuses and usurpations, a people who are 
not granted their inalienable rights have the right to take up arms. 
Assuming that, and assuming that they are faced with a govern- 
ment as is true in Northern Ireland, as is true in the Philippines, 
which is almost omnipotent, in terms of tanks, self-loading rifles. 
Land Rovers, 15,000 or 20,000 troops, whatever, guerrilla war is the 
form of revolution that is turned to. 

Guerrilla war does look different to the newspaper readers 3,000 
miles away than a conventional war. But, in fact, it has the same 
goal; it has the same means. 

Mr. SAWYER. How do you feel, for instance, about the extradition 
of IRA members who blow up department stores occupied primar- 
ily by women shopping, with children? How do you feel about that? 

Ms. O'DEMPSEY. My own feeling about that is that I find that 
myself, on the face of it, on the facts that you give, a repugnant 
and reprehensible crime. I would want to know more facts about it. 
I would want to know why the department store was considered an 
appropriate goal. 

Most importantly, I would want to know, was this a warning 
given to the people in the department store? My understanding is, 
and the testimony was received at Desmond Mackin's hearing, that 
the IRA policy has a policy always of giving warnings whenever ci- 
vilians are to be endangered by placing of a bomb. TTie same is not 
true when soldiers are expected to come into contact with the 
bomb. As to civilians, warnings are always given. 

Mr. SAWYER. Well, if they weren't, you would then see no good 
argument that it was political and they ought not to be extradict- 
ed. 

Ms. O'DEMPSEY. On the bare face of the facts as you describe 
them, my tendency would be to feel that that was an extraditable 
crime. As I say, I would give the defendant certainly an opportuni- 
ty to testify and present evidence showing why the court should 
consider that a nonextraditable crime. 

Mr. SAWYER. Well, you know, all of my ancestors were Irish, but 
I must also confess that this kind of willy-nilly blowing p)eople up 
other than in what I would consider a somewhat legitimate war- 
type setting, does not generate my sympathy. 

Ms. O'DEMPSEY. Mr. Sawyer, I would like to suggest that we are 
not ordinarily presented with the side of the IRA in our daily 
newspapers. We are presented with the side of the government, for 
the most part. 

The IRA must remain a secret organization, because sheer mem- 
bership is proscribed. You can be put in jail for 5 years for being a 
member of the IRA. They are not free to come forward and speak. 
Were they free to come forward and speak, was Shim Phane free to 
come to this country, perhaps we would understand that situation 
better and find that the IRA was carrjang out its war in an honor- 
able means. From my own sources, I suspect that that is true. 

If I may add, Mr. Sawyer, if you ever should have occasion to 
attend the demonstrations in New York or in our other large cities, 
San Francisco being one, Chicago being another, you will find that 
there are people born and brought up in Northern Ireland who 
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regard the British soldiers in that country as terrorist, those who 
employ random violence against defenseless people—not the LRA. 

Mr. SAWYER. I am sure. 
I yield back the balance of my time. * 
Mr. HUGHES. Mr. Hall. 
Mr. HALL. I notice that—which is certainly all right—that both 

of the witnesses here today, one professes to take up the standard 
for the IRA and the other proposes to be against a Marcos govern- 
ment, and their testimony is pretty much buttressed in that posi- 
tion. 

Ms. O'DEMPSEY. Mr. Hall  
Mr. HALL. A moment ago you didn't state what position you took 

as to burden of proof in one of these cases, Ms. O'Dempsey. 
Ms. O'DEMPSEY. Mr. Hall, if I may, I do not wish to appear before 

the subcommittee as a representative of the IRA. I am not a repre- 
sentative of the IRA. There is a great deal I do not know about the 
IRA. There are things about the IRA I am troubled by. 

I am still more troubled by the policy of the British Government 
in Northern Ireland, which does have the power to change things, 
which the IRA seems to lack. I am concerned about  

Mr. HALL. YOU cannot have but one government in a country. 
You cannot have two governments operating in opposite directions. 
I am not here to really hear anything dealing with a propaganda 
approach either way from either witness. 

You have a position as to where the burden of proof would rest 
in a case such as we have reference to here today. Would it rest 
with the defendant or the person they are attempting to extradite 
or on the U.S. Government? 

Ms. O'DEMPSEY. I think that it is fair for the most part that the 
defendant should have the burden of proof. There are times when 
the government's complaint, or the complaint presented to the U.S. 
Government, is so drawn that the political offense seems obvious. I 
believe that was true in Desmond Mackin's case. 

The complaint said British soldiers were standing around gather- 
ing intelligence. They recognized Desmond Mackin as a member of 
the IRA. A shooting incident broke out. It seems clear that 
that  

Mr. HALL. Did you ever see a bill of indictment drawn showing 
the defendant was not guilty? 

Ms. O'DEMPSEY. The British Government's position was that this 
was an ordinary crime and had no political overtones; that the po- 
litical offense exception was not applicable. Yet its own complaint 
shows that the reason these two men came to blows, or to exchange 
shots, was because they were members of opposing enemy forces. 

Mr. HALL. When you have a matter such as this on extradition, 
what do you believe and what do you feel, as an attorney, is the 
depth to which the case must be tried on its merits at the time of 
the extradition proceeding? Or do you have certain procedural mat- 
ters that you are only concerned with and not so much the guilt or 
innocence of the person who is there seeking to extradite? 

Is it your position that you must get into the full-blown evidence 
as to guilt or innocence of this prospective defendant in a foreign 
country? 
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Ms. O'DEMPSEY. I think this country should have substantial 
reason to believe that a defendant is guilty before this Government 
sends him back to another country, and particularly where this 
country sends him back to face trial before a court that is set up 
especially to receive him, before a court not used in ordinary cases 
but is set up specifically to deal with a political situation. 

Mr. HALL. You are defiling now with the internal affairs of an- 
other country, when we say that they have structured their court 
system in such a way that it is unfair to a person or group of 
people. 

Now, do you believe that the U.S. Government should interject 
itself into the procedural affairs of a foreign country dealing with 
its judicial system? 

Ms. O'DEMPSEY. I don't believe the United States should interject 
itself. I don't think that that is necessary. 

Mr. HALL. Isn't that what you just said was happening over 
there; they had set up special courts to take care of these people, 
which we should not allow to exist, in the desire to allow someone 
to be taken back to that countn^ and be tried before that special 
court? Isn't that the end result of what you are saying? 

Ms. O'DEMPSEY. I am saying it is not clear to me we should par- 
ticipate in that type of criminal proceeding by providing that 
person to that court. What I am trying to suggest is that, as Ameri- 
cans, we have values other than international comity, other than 
the smooth running of extradition procedures. 

We have values such as due process. We have a prohibition 
against cruel and unusual punishment. We have a belief in funda- 
mental fairness. When we send somebody to stand trial in a court 
that, under our standards, is nowhere near fundamentally fair, it 
seems to me we are acquiring some taint of that proceeding. 

Mr. HALL. Suppose the United States took the position that in 
Great Britain, merely because they do not have a grand jury 
system whereas we do, that that is something patently bad about 
their system; therefore, we should not allow anybody to be extradit- 
ed because a grand jury there did not return a bill of indictment as 
we know it in this country. 

Do you think that that would be a position that the United 
States could take because we do not agree with the internal affairs 
of their judicial or criminal law system? 

Ms. O DEMPSEY. It does not strike me that that is so much a part 
of anyone's even primitive notion of fundamental fairness that we 
should object to that. No. 

Mr. HALL. Do I understand that you are agreeing—and I appreci- 
ate the manner in which we are discussing this issue. Do I under- 
stand from your testimony, and you dealt primarily with the IRA 
situation, do I understand you to say that any of the people in 
Northern Ireland who are members of'^the IRA and who commit an 
offense which would cause them to be tried before this special tri- 
bunal should never be extradited from any country, whether it be 
the United States or any other country, back to that environment? 

Ms. O'DEMPSEY. Let me say first that I admire the question. That 
would certainly be a very hard position for the United States to 
take, yet those courts are especially geared to conviction. The 
person who is brought to those courts has very, very few rights. 
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The burden is on him to prove himself innocent, and as a member 
of the IRA he is most unlikely ever to be regarded as innocent. 

Mr. HAUU We have special court martials in the United States 
that puts the presumption of guilt on the defendant untU he can 
prove his innocence. 

Ms. O'DEMPSEY. That is a situation in which the  
Mr. HALL. I don't agree with that, but that is the way it has been 

for generations. 
Ms. O'DEMPSEY. But overall, even those court martials are not 

the same as our ordinary civilian courts. At the same time, they 
are governed in a broad way by the Constitution. 

Mr. HALL. Well, as long as these special courts exist, you would 
have some difficulty in ever having anyone extradited back to that 
country to be tried for any offense. 

Ms. O'DEMPSEY. If he is being sent to one of those courts because 
he is a member of the IRA, I would have substantial problem with 
that. At a minimum, I think Americans should be troubled by it. 

Mr. HALL. All right. 
Ms. O'DEMPSEY. I would like to think that I did not address my 

spoken testimony simply to the IRA, but also I hope that I did 
make a substantial point about the Normano case, and from the 
first time I heard of it, it has haunted me. The fact that our extra- 
dition laws are so loosely structured that they permit so much dis- 
cretion and so little accountability that we would be willing to ex- 
tradite a Jew to Nazi Germany I find absolutely appalling. 

Mr. HALL. I must agree with you with reference to that. 
Ms. O'DEMPSEY. It could happen tomorow. 
Mr. HALL. IS that case the prevailing opinion today? 
Ms. O'DEMPSEY. It is the only case I know of of its kind. But after 

that case was decided, no changes were sought by the Justice De- 
partment in our extradition law. 

Mr. HALL. Of course, we have had a lot of things happen here 
that I am not proud of, or maybe you are not proud of, but I don't 
think we can take one isolated instance and deem it the integrity 
of the Nation. I don't think you are saying that. 

Ms. O'DEMPSEY. NO, I am not. 
Mr. HALL. Thank you very much. 
Mr. Chairman, if I may go right to the next witness and ask the 

gentleman about one thing that you state, and I asked the staff 
about this because it concerns me if what you say is true, I am 
looking at page 5 of your statement, at the top, about the extrater- 
ritoriality of this article of H.R. 5227. 

You say it introduces a major conceptual change in present ex- 
tradition law, and you say that you urge that H.R. 5227 expressly 
should restrict extradition to persons alleged to have committed of- 
fenses within the territorial jurisdiction of a demanding state. 

You go on with conspiracy and at the bottom you talk about the 
Filipino senator who was out of the Philippines, not even in the 
Philippines when Marcos declared martial law in September of 
1972. After he came to the United States, you say he made certain 
declarations which were printed rather widely in the Washington 
Post and New York Times. You say that as a result of what he has 
said here that the Marcos government has filed criminal charges 
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against him based on what he has said and done in the United 
States. 

Mr. CAPULONG. Before I answer the question, this specific ques- 
tion, Mr. Hall, I would like to restate in a nutshell the position 
which we have presented here. 

First of all, we believe that insofar as redrafting the proposed 
amendments to the U.S. Extradition Act, and for that matter in en- 
tering into any extradition treaty between the United States and 
any particular country which belongs to the Third World, we be- 
lieve, Mr. Hall, that due consideration should be taken of the fact 
that in many Third World countries like the Philippines you have 
basically a legal system which is incompatible with the legal 
system in the United States. 

You have in the Philippines a repressive regime that has a legal 
system and value system that ignores basic rights and liberties of 
its citizens, particularly the jwlitical dissenters. 

Mr. HALL. If you will allow me to interrupt, that is not the ques- 
tion I asked. The question I want to know is, is it your interpreta- 
tion of the bill, H.R. 5227 that it would allow the Marcos regime to 
extradite that senator, that representative who is in the United 
States, for statements and acts that that person committed in this 
country? 

Mr. CAPULONG. There may be such an interpretation. 
Mr. HALL. I don't read it that way. 
Mr. CAPULONG. There may be such an interpretation arrived at 

especially if supportive provisions are included in the treaty in- 
volved because of the conspiracy provision and the extraterritorial- 
ity provision, because there is such a danger that such interpreta- 
tion may be arrived at, Mr. Hall, because  

Mr. HALL. YOU are not saying that if this senator had manifested 
himself in such a way in the Philipppines to concoct a conspiracy 
aginst the Marcos government and then came to the United States 
that that would not have been a case for extradition, are you? 

Mr. CAPULONG. I beg your pardon? If the acts were commit- 
ted  

Mr. HALL. My question is: You are not taking the position that if 
this representative or senator made all of these statements and 
performed these acts which would amount to a conspiracy in the 
Philippines and then came to the United States, that he would not 
be subject to extradition? 

Mr. CAPULONG. He would not be subject to extradition, Mr. Hall. 
If this situation or activities would fall within the concept or defini- 
tion of a political offense, in this case Mr. Manglapus is a very out- 
standing critic of the Marcos dictatorship and most of the activities 
undertaken by Mr. Manglapus and other dissenters of the Marcos 
regime are within the purview of the political offenses and, there- 
fore, should be excluded from extraditable offenses. 

What we are asking, Mr. Hall, is in the redrafting of the extradi- 
tion law of the United States, I think, due consideration should be 
made of such situation obtaining in the Philippines. There must be 
strong political offense provisions both substantive and procedural 
so that Third World political dissenters would be beyond the reach 
of the repressive legal systems obtaining in their home countries. 
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Mr. HALL. Can you think of any situation where a person could 
be or should be extradited from the United States back to the ex- 
traditing country for acts that amounted to a conspiracy in this 
country and also a conspiracy in the demanding country? 

Mr. CAPULONG. That is precisely an objectionable feature, your 
honor, of House bill 5227, where it may allow for the extradition of 
a political offender even if the speech or conduct has been commit- 
ted within the territory of the United States. 

Mr. HALL. Suppose we had had an extradition treaty with Cuba 
during the Bay of Pigs? We don't have an extradition treaty, but 
suppose we did, and say we had all the Bay of Pigs people getting 
ready to go back and invade Cuba, kill Castro and take over the 
government. If Castro had asked the United States for extradition 
proceedings on those people, do you think that the United States 
should have allowed those people to be extradited back to Cuba? 

Mr. CAPULONG. Well, I am not familiar with the political and 
legal system obtaining in Cuba at the moment. 

Mr. HALL. There isn't much to it, Mr. Capulong. 
Mr. CAPULONG. If the legal system in Cuba is similar to the legal 

system in the Philippines  
Mr. HALL. Suppose that same situation had happened in the 

United States, that your Senator had come here and was trying to 
recruit people to go back and invade and take over the Marcos 
regime and install themselves as leaders of that government. 

Do you think then that that country should have the right to ex- 
tradite these people over here? 

Mr. CAPULONG. The situation is where a group of people would 
invade, for example, a country like the Philippines? 

Mr. HALL. Yes. 
Mr. CAPULONG. And who would be the  
Mr. HALL. Your Senator would be the flag bearer. 
Mr. CAPULONG. Excuse me? 
Mr. HALL. Your man, whatever his name is—I can't pronounce 

it. 
Mr. CAPULONG. Mr. Manglapus. 
Mr. HALL. Yes. Say he came over here and got a group of people 

together to go back and invade and take over the Marcos govern- 
ment, take over the Philippine Government. Do you think that the 
Philippines would have the right to ask us to extradite those 
people back to the Philippines? 

Mr. CAPULONG. I think that is one of the major reeisons which 
has been dealt with in many of the cases decided on the political 
offense question. It would all depend on whether, if we may call it 
invasion, or the group is pursuing a legitimate political objective. 

Mr. HALL. DO you think that would be a legitimate political ob- 
jective, to overthrow a government? 

Mr. CAPULONG. Well, the circumstances will have to determine 
that particular situation, Mr. Hall. But  

Mr. HALL. All right. 
Mr. CAPULONG. But I know for a fact that in the Philippines 

what is going on is a just and legitimate struggle of the people, and 
those engaged in the struggle are not terrorists. 

Mr. HALL. All right. 

13-617   O- 
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Mr. CAPULONG. Not in the sense in which this term should be un- 
derstood. 

Mr. HALL. Thank you very much. 
I yield back the balance of my time. 
Mr. HUGHES. I just have a couple followup questions. 
Mr. Capulong, I think perhaps you have misread the legislation 

somewhat. We do require dual criminality under the bill as draft- 
ed. In order to be extraditable, the offense has to be an offense in 
the country seeking extradition and an offense in this country. 
That is the first thing. 

I think that particular fact has been lost sight of to some extent 
because some of the scenarios you have described would not be an 
offense in this country and so, therefore, would not be subject to 
extradition unless the treaty otherwise provided. That is the first 
thing. 

I also question the statement that was raised by Mr. Hall, at the 
top of page 5 dealing with extraterritoriality introducing major or 
conceptual change in present extradition law. 

The present extradition law refers to the jurisdiction of the re- 
questing jurisdiction. It doesn't refer to territorial jurisdiction, so it 
doesn't say that, in fact, the offense has to be committed within 
that jurisdiction to be extraditable under our laws. 

Now, this country claims extraterritoriality. In fact, we are in 
the process now of marking up legislation that would extend, pur- 
suant to treaty, this country's jurisdiction to cover Americans who 
£u-e overseas involved in acts of nuclear terrorism, to aliens who 
are engaged in that where we can exercise jurisdiction beyond our 
own immediate territorial seas. 

So we exert tremendous territorial jurisdiction, as do many other 
countries. Sweden probably is as liberal in exercising extraterritor- 
ial jurisdiction as anybody. So it is not a novel thing that we are 
doing. 

I understand what you are saying. I think that your criticism 
probably is more directed at the treaty that was just initialed more 
than anything else. We have no control over the negotiation of 
treaties. 

Mr. CAPULONG. If I may recall the provisions of the recently con- 
cluded extradition treaty, Mr. Chairman, between the Philippines 
and the United States, I think there is an enumeration there of ex- 
traditable offenses and I think concurrence of definition is not re- 
quired. Now, if that clarification is part of the interpretation, I 
stand corrected on that point. 

Mr. HUGHES. We understand your concerns. I want to tell you, I 
know I speak for all members of the committee when I say that we 
feel very strongly that this country should, I think, be very careful 
in negotiating treaties to be certain we are not entering into trea- 
ties with repressive regimes where these very basic rights that you 
describe are being abused. But we are only implementing treaty 
legislation, and you may have heard the questioning earlier. 

I think we would be overstepping our bounds if we undercut, in 
effect, what is a responsibility of the President to negotiate treaties 
and the Senate to ratify treaties. 
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To look beyond the good faith of countries that are new and ne- 
gotiating treaties I think is overstepping the bounds of our respon- 
sibility. 

Mr. CAPUU)NG. That is the reason why we sought this opportuni- 
ty to be heard, Mr. Chairman, at least on a few aspects of this bill, 
because we believe that the interest of Third World people where 
there is a Intimate struggle for a just and humane society should 
be seriously considered, lest the political offense provisions of the 
act or of any treaty be used as an additional handle or tool of our 
dictator with which to reach out to his enemies beyond the borders 
of the Philippines, which is actually being done now. 

E]ven before the treaty has been ratified by the U.S. Senate, Mr. 
Chairman, Marcos already announced that he intends to seek the 
extradition of 41 so-called common offenders when in fact in the 
Philippines they are the leading opposition leaders. 

So, Mr. Chairman, we believe that if the treaty between the 
United States and the Philippines as concluded now is not redraft- 
ed and if there are provisions in the House bill 5227 which are ex- 
pressly supportive of the objectionable features of that treaty, we 
believe that Mr. Marcos would be able to use this to reach out to 
his political enemies who are in this country at the present time. 

So these are all political and legitimate political dissenters, and 
they are not terrorists, Mr. Chairman. Unfortimately, Mr. Marcos 
has a different perception of terrorism, and he had classified what 
are obviously political offenses as common offenses in the Philip- 
pines today. 

As a recent example, we would like to point out a recently 
passed law, cabinet bill No. 42 by the rubber-stamp parliament of 
Mr. Marcos which had declared all positions in the Philippine judi- 
ciary vacant except the positions of justice in the highest court, 
and in another constitutional court. 

It is very clear there can be no independent judiciary in the Phil- 
ippines. This is basically a concept that is seriously incompatible 
with the U.S. legal system. So what would be started in the Philip- 
pines, as a clearly sham proceeding, to prosecute the enemies of 
the regime, any extradition process here may be a mere continu- 
ation of such sham proceedings initiated in the Philippines. 

Mr. HUGHES. I share your concern. I think most of your com- 
ments should be directed to the other body, the Senate which has 
primary responsibility for ratifying treaties. You impress me as a 
good lawyer. You understand the separation of powers, and that 
happens to be at the heart of the problem we are grappling with. 

My suggestion would be for you to direct your concerns to the 
Senate in connection with their ratification of the treaty. 

In the final analysis this country should be very hesitant about 
entering into treaties with countries that do not respect basic 
human rights. I am not singling out any particular country, but I 
make a general proposition. 

The second thing I want to point out is, we received an awful lot 
of mail and a lot of telegrams from folks around the country who 
believe that the legislation is denjdng the courts the responsibility 
for rendering a decision. And as you well know, this bill does not in 
fact take away the responsibility from the court and vest it in the 
Department of State. 
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This bill has, in effect, left the law as it presently exists—the 
courts make these decisions on the basis of facts presented, and 
what we have tried to do is provide some guidelines and some 
appeal mechanism so that we can have due process. That is some- 
thing I am sure you would agree is probably going in the right di- 
rection. You would have the courts render these decisions? 

Mr. CAPULONG. We will address ourselves to the proper forum in 
the ratification of the United States-Republic of the Philippines 
treaty. We hope the U.S. Senate will give us such an opportunity to 
address ourselves to that matter. 

Let me point out at least in some salient points, Mr. Chairman, 
similarities in reference to the political offense provisions of the 
United States-Republic of the Philippines extradition treaty and 
the provisions of the Senate bill 1639 as well as House bill 5227, in 
some respects they all contain objectionable features in political of- 
fense questions. 

Mr. HUGHES. I don't know how you can say that. The Senate ap- 
proach is altogether different. The Senate would vest inherent au- 
thority in the Department of State to make that decision. It is an 
altogether different approach. We have left the authority with the 
courts, and we endeavor to try to provide, as I have indicated, the 
mechanisms of due process on individuals requested by other juris- 
dictions. 

Mr. CAPULONG. There are some provisions in this bill that may 
expressly support an objectionable feature of the Philippine Extra- 
dition Act with the United States, on the treaty with us. 

Mr. HUGHES. You understand we are drafting legislation that 
will address itself to all treaties, not just to the Philippine treaty. 
It may very well be that I would share your concerns with regard 
to the Philippines' treaty and, too, maybe if I was sitting on the 
Senate side I might be very upset by some of the things that you 
have indicated here today. That is the proper province of a Presi- 
dent and the Members of the Senate to take that into account 
when we decide whether we want to enter into a treaty with an- 
other country. 

It seems to me one of the very basic issues that have to be decid- 
ed by our Government in negotiating a treaty is as to whether 
basic human rights are accorded, whether or not individuals will 
receive a fair trial and that basic due process will be accorded. 
Those are things that have to be determined by the executive 
branch of the Government and by the Senate. 

I yield to the gentleman from Michigan. 
Mr. SAWYER. I have one or two observations. As I observed earli- 

er, I don't purport to be an expert in international law. However, 
as illustrated by prisoner transfer treaties, there are elements re- 
lating to these international issues that are not on quite the same 
footing as similar domestic situations. 

For example, no counti^, I discovered, would be willing to enter 
into something like a prisoner transfer treaty if it would confer 
upon another country the right to have its judiciary comment on or 
pass on the adequacy of the justice administered under the laws of 
that country. In order to enter into such treaties, we had to agree 
that when prisoners were transferred, even though they may be 
our citizens coming back, our courts would have no jurisdiction to 
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review or reverse the fm£il judgment that had been rendered, no 
matter in that country. 

In no way would they agree, nor would we agree, on the other 
hemd, to confer on a foreign jurisdiction the right to apply their 
standards to our justice. ^ 

It strikes me those are the kinds of considerations you have to 
build into this problem. 

Also with respect to the Philippines, I notice that a member of 
the alliance is the Campaign To Remove the United States Bases in 
the Philippines. Well, we have to be a little realistic, too, it strikes 
me. If one of your people, after trying to blow up an American mil- 
itary base in the Philippines, fled to the United States after per- 
haps killing a few Americans who were there, as part of a political 
protest, and the Philippine Government wanted to extradite him, I 
think it would be a little unrealistic to expect our courts to protect 
the Cemipaign To Remove the United States Bases in the Philip- 
pines by saying, "Well, this fellow blew up some U.S. soldiers in 
the Philippines because he was politically protesting and therefore 
we will give him asylum here." I think you have to bring some re- 
alism to the international aspects of this thing in addition to what 
we feel is domestic justice. 

Mr. CAPULONG. On the first point, Mr. Sawyer, we are not sug- 
gesting that this subcommittee or smy agency of the U.S. Govern- 
ment should make a value judgment on what is going on in the 
Philippines today with regard to its legal system. For example, 
what we are saying is—I believe it is only fair that we bring to the 
attention of the subcommittee that is considering legislation with 
far-reaching implications what our position is, there are some fea- 
tures of the proposed amendment which may be utilized by an op- 
pressive regime to seek out its political enemies. 

We are not asking the subcommittee to make an official condem- 
nation of the human rights policies and conditions in the Philip- 
pines. Although I think there is enough basis for condemning the 
record of the Marcos dictatorship in many areas, especially in the 
area of human rights and suppression of civil liberties. 

On the second point, Mr. Sawyer, this is a very complex question. 
Some Americans believe—some leaders of this country believe that 
the American bases should remain in the Philippines. Some dis- 
agree with that, Mr. Chairman. And Mr. Sawyer, I did not come 
here to defend our position on this question. 

Mr. HUGHES. YOU are saying within the Philippine-American 
community in this country there is a division on that score? 

Mr. CAPULONG. I should say so, Mr. Chairman. I should say so. 
BKren in the Philippines. 

Mr. HUGHES. Let me just conclude the hearing by saying that I 
share many of your concerns. We are not only talking in terms of 
possibly extraditing aliens in this country but we are talking about 
extraditing Americans. We want to make sure that whatever pro- 
tections are built in are very basic protections, and we will be sure 
basic due process is accorded. 

I think we are all interested in approaching it from that vantage 
point. We will certainly take a look at your testimony and your 
recommendations. I am not so sure we are going to have additional 
hearings, but we have heard a lot of testimony on these very diffi- 
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cult issues. Frankly, I am very sensitive, as are I am sure most 
Members of the Congress, that we don't overstep our bounds. We 
are called upon to pass enabling legislation. We are not here to 
pass upon treaties. That is the province of the President and the 
Senate, but we want to come up with the very best enabling legisla- 
tion, legislation that carries out the treaties, to make sure basic 
due process is accorded individuals in this country. So from that 
vantage point we are all working in the same direction. 

We appreciate your testimony and we hope that you will convey 
to those in your organization who are writing to us that in fact the 
tack this subcommittee has taken is one to vest in the judiciary 
that right to review, not to give it to the Secretary of State as has 
been requested. As of yet that question is still open. The legislation 
itself retains in the judiciary that right of review on extradition. 

Thank you. We appreciate your testimony. 
[The statement of Mr. Capulong follows:] 

STATEMENT OF ROMEO T. CAPULONG, Eatt. 

My name is Romeo T. Capulong. I am a practicing attorney in New York City and 
Chairperson of the Filipino Lawyers Committee for Human Rights. 

I represent the Alliance for Philippine Concerns, a U.S.-based coalition of various 
organizations and individuals in support of human rights in the Philippines and in 
opposition to the Marcos dictatorship. Our Alliance includes: Church Coalition for 
Human Rights in the Philippines (CCHRP), Movement for Free Philippines (MFP), 
Friends of the Filipino People (FFP), Filipino Lawyers' Committee for Human 
Rights, Philippine American Group-Advocates for Social Action (PAG-ASA), Philip- 
pine Education Support Committee (PESCOM), the Alliance for Philippine National 
Democracy (UGNAYAN), the Association of Progressive Filipinos (APF), the Cam- 
paign to Remove the U.S. Bases in the Philippines (CRUSBP), the International 
Movement for a Democratic Philippines (IMDP), the Philippine Research Center 
(PRO, the Samahanang Makabayang Filipino (SAMAPI) and the Sambayanan. 

On behalf of the Alliance for Philippine Concerns and all its member organiza- 
tions I wish to thank you for this opportunity to testify. 

I am here before you today because the proposed Bill—H.R. 5227 would signifi- 
cantly affect millions of people who reside in this country. In particular, I wish to 
cite its effects on the close to a million member Filipino community of citizens and 
non-citizens. 

We think that it would be valuable to focus on the Philippines as a case study to 
show how the proposed Act—unless drafted with strong protection against political 
abuse—would allow a repressive foreign government to abridge the constitutional 
rights of persons living in the United States. 

The Philippine situation mftkes an excellent case study because, at present, the 
Marcos government has already flled a criminal conspiracy case against—and has 
announced its intention to seek the return of 41 anti-Marcos political oppositionists 
residing in the U.S. 

This case is part of an attempt to silence and intimidate the members of the polit- 
ical opposition living in the United States. While his critics originally dismissed the 
Marcos charge as no more than political slander and a means of keeping them out 
of the Philippines, recent developments are now giving them a cause of serious con- 
cern. Last November 27, the U.S. government initialed an Extradition Treaty with 
the repressive regime of Mr. Marcos and this Treaty is now up for ratification in the 
U.S. Senate. This Treaty, as presently constituted, if reinforced by an Extradition 
Act that is without judicial protection against political abuse, will surely provide the 
dangerous instrument by which political critics of Mr. Marcos living in the U.S. will 
be delivered to his repressive government in violation of their rights under both the 
U.S. Constitution and international law. 

(It is also important to emphasize, in this connection, that Mr. Marcos has arbi- 
trarily passed Martial Law decrees which practically convert all political offenses 
into criminal acts." This has resulted in his continued and vehement denial, when 
confronted with documented charges of human rights violations of political prison- 
ers (See Amnesty International's Report on the Philippines, 1975), that there are no 
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fkolitical prisoners in the Philippines but only common criminals charged with viola- 
tions of specific penal laws.) 

The criminal charges against Marcos' U.S. critics have already been filed in the 
Court of First Instance Quezon City, Philippines. The Marcos government's an- 
nouncement of its intention to seek extradition was widely reported in the Philip- 
pine newspapers (Bulletin Today, Jemuary 5, 1982). 

This criminal conspiracy case targets almost all the top leaders of the different 
anti-Marcos groups organized and existing in the United States, charging them with 
one vast "conspiracy' to overthrow the Philippine government by "assisting" and 
"supporting terrorist activities" in the Philippines. This conspiracy charge is patent- 
ly false and political. Many organizations involved are church-related and non-vio- 
lent as a matter of moral and organizational principle. In addition, there can be no 
so-called conspiracy among these groups because of widely-known differences among 
them. For illustration, those charged include persons such as former Senator Etenito 
Aquino, now teaching at Harvard University, and former Senator Foreign Minister 
Raul Manglapus, well known Marcos critic and occasional columnist for the Wash- 
ington Post. 

At present then, the Marcos government has already announced its intent to po- 
litically abuse the extradition process and has taken the initial steps to carry out 
this abuse. 

It would seem that a concern of this committee is to draft extradition legislation 
which, to the greatest extent possible, protects against the type of political abuse 
impending from the Marcos government—and which may be engaged in by other 
foreign governments in the future. 

What are the major weaknesses of H.R. 5227 which would allow the Marcos gov- 
ernment to abuse the extradition process for is own political purposes? We feel they 
are as follows: 

1. Ebctraterritoriality—The present statute governing extradition to foreign coun- 
tries in general requires that the alleged offenses have been committed in the geo- 
graphic territory of the demanding state. The specific language of the current law, 
18 U.S.C. § 3184, Eillows extradition of persons charged with ... having commitr 
ted within the jurisdiction of any such government any of the crimes provided for 
by such treaty . . .". 

H.R. 5227 (§ 3191) leaves out thU provision entirely. While H.R. 5227 does not ex- 
pressly authorize extraterritoriality, its elimination of the above provision from 
present law will be interpreted as contemplating and authorizing extraterritorial ju- 
risdiction of a demanding state. 

Extraterritorial jurisdiction always infringes on the sovereignty of another coun- 
try. And, in the area of extradition, involving as it does foreign criminal law, the 
infringement on sovereignty can be pervasive. Basically, extraterritoriality under 
H.R. 5227 will cause speech and conduct occurring entirely within the United States 
to be regulated by the criminal laws of foreign countries. 

Why the Uniteid Stetes would wish to allow the criminal law of foreign countries 
to regulate speech and conduct occurring entirely within the United States is diffi- 
cult to understand. 

That some foreign countries will seek to extradite persons for speech and conduct 
occurring solely in the U.S. is clear. For example, a substantial number of the 41 
persons already charged in the Philippines and whose extradition Marcos has an- 
nounced he will seek, are charged with alleged speech and conduct that occurred 
entirely in the U.S. 

Extraterritoriality introduces a miyor conceptual change in present extradition 
law. It provides the basis for extreme political abuse—as is illustrated by the actions 
and stated intentions of the Philippine government. We strongly urge that H.R. 
5227 expressly restrict extradition to persons alleged to have committed offenses 
within the territorial jurisdiction of a demanding state. 

2. Conspiracy—H.R. 5227 at § 3194(eK2Xviii) includes as an extraditable offense 
the crime of conspiracy. The inclusion of conspiracy, when coupled with the allow- 
ance of extraterritorial jurisdiction, is the aspect of H.R. 5227 ready made for politi- 
cal abuse by foreign governments such as the Marcos r^ime in the Philippines. 
Thus, extraterritoriality is the concept and conspiracy is the mechanism for it 
allows the demanding country to reach into the United States and secure the return 
of its critics abroad even though those critics may never have been actually or con- 
structively present in the territory of the demanding state during, or for years 
before and after, the time period when the conspiracy is alleged to have existed. 
This is in fact the situation with most of the 41 charged in the Philippines against 
whom Marcos intends to demand extradition. They were in the United States 
during the entire period during which a conspiracy is alleged to have existed. 
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Extraterritoriality coupled with a conspiracy charge thus makes it possible for 
speech and conduct occurring entirely in the United States to be subject to trial, 
conviction and punishment in foreign courts. The chilling effect of this on the exer-' 
cise within the U.S. of First Amendment rights cannot be overemphasized. 

As an example, former Philippine Senator Raul Manglapus was out of the Philip- 
pines when Marcos declared martial law in September 1972. Senator Manglapus set- 
tled in voluntary exile in the United States. He has not returned to the Philippines. 
He has been an outspoken critic of the Marcos government from abroad, frequently 
criticized Marcos in columns in the Washington Post and New York Times and has 
been a leading force in building public sentiment against the Marcos government 
both within and without the Philippine community (over 800,000) in the United 
States. Now the Marcos government has filed criminal charges against Senator 
Manglapus in the Philippines and has announced its intention of seeking his extra- 
dition. 

By alleging that Senator Manglapus' speech and conduct within the United States 
constituted participation in a conspiracy in violation of Philippine criminal laws 
and by invoking extraterritorial jurisdiction the Marcos government will demand 
U.S. assistance in bringing Senator Manglapus within its grasp. On the surface such 
a development would seem incredible. Unfortunately, H.R. 5227 allows and author- 
izes such a development and as stated earlier Marcos has already filed the criminal 
charges and announced his intention of demanding extradition of Senator Mangla- 
pus—as well as some 40 others. 

We strongly urge that the ability of Marcos and others to reach across the sea 
through wide net conspiracy charges and force the return of its critics be eliminated 
from H.R. 5227. This can be done through restricting extraditable conspiracy of- 
fenses to those in which the alleged conspiracy exists and is allegedly participated 
in within the territory of the demanding state, or, as stated above by simply prohib- 
iting all aspects of extraterritoriality from H.R. 5227, or by doing both. 

3. Absence of political offense prohibition and failure to place determination with 
the Courts—H.R. 5227 does state that any issue regarding a political offense is to be 
determined by the Courts. However, the placement of this provision § 3194(eKlXBX2) 
in H.R. 5227 makes it clear that such an issue exists only if the treaty in question 
raises such an issue. In other words, if the treaty does not have an exception to ex- 
tradition for political offenses then the Courts have no issue to determine. Secondly, 
if the treaty in question excepts political offenses from extradition but specifically 
states that determinations regarding political oiTenses are to be made by the Execu- 
tive it is doubtful, given the language of H.R. 5227, if the courts would consider this 
to be an issue raised (for the Court) by the treaty. Nowhere does H.R. 5227 state 
that persons cannot be extradited for political ofTenses. It states only that if the 
treaty raises any issue of political offenses then the court will determine if it is a 
political offense. 

The need for a political offense exception is great to prohibit foreign countries 
from utilizing U.S. legal process to strike at its political opponents abroad. The need 
for the courts to determine this issue is to remove it from the pressures, potential 
embarrassments, objectives, etc., of U.S. foreign policy concerns that occur within 
the Executive with changes in Administrations. Other reasons why this should be a 
judicial determination instead of one made by the Executive is that if judicial, it is 
public and subject to media scrutiny, the person arrested can present witnesses and 
other evidence and insure that a considered judgment on the merits will be made, 
and, importantly, appellate review is available. In addition it should be pointed out 
that a judicial determination of extraditability does not preclude the Executive, in 
its discretion for whatever humanitarian or foreign policy aims it wishes to accom- 
plish, from refusing to extradite the person. 

The doctrine of judicial determination of political offenses in extradition cases has 
been recognized in this country as early as 1852 when the United States was not yet 
a global power and did not wield as much influence as it now has over the peoples 
of other countries. In the case of In Re: Kaine (55 U.S. p. 113) decided by the Su- 
preme Court that year, it was held that "extradition without an unbiased hearing 
before an independent judiciary is highly dangerous to liberty and ought never to be 
allowed in this country '. Significantly, the court in this case cited with approval the 
earlier case of Robbins, decided in 1799, which held that an otherwise extraditable 
crime is "thought to be rendered non-extraditable by the circumstances surrounding 
its commission and the motives of the offender". 

We cited the above precedents to underscore the fact that the doctrine of judicial 
determination of political offense questions is deeply enshrined in the American 
legal system and consistently adhered to in a long line of decisions in the interest of 
individual liberties. This time-honored doctrine has acquired an added validity and 
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relevance in the present time when we consider U.S. global interest an influence in 
the third world and the millions of political dissenters and oppressed peoples in 
such countries some of whom have sought sanctuary and have been accepted in this 
country for valid humanitarian, legal and moral grounds. Indeed, in light of present 
day political realities, the doctrine and the historical expansive process in its appli- 
cation instead of being abrogated or reversed as the pertinent portions of the pro- 
posed amendments seek to accomplish should be strengthened by legislative and ju- 
dicial support against executive encroachment. 

In a broader sense, the Philippine case illustrates the inherent dangers when at- 
tempts are made to transform a judicially-safeguarded, politically-neutral extradi- 
tion process into a foreign policy instrument, subject to all its attendant political 
shifts. At stake, of course, would be the constitutionally guaranteed rights of resi- 
dents in this country. 

For all of the above reasons it is extremely important that H.R. 5227 contain an 
express prohibition on extradition for political offenses and that it be expressly 
stated that the Courts make the determination. 

In conclusion I would like to bring to the Committee's attention a concept of juris- 
prudence outlined many years ago by Justice Oliver Wendell Holmes. I refer to his 
concept of the "bad man" theory of law. Law should be formulated. Holmes said, 
with the "bad man" in mind—because it is the "bad man" who requires the regula- 
tion and control of the law and it is from the "bad man" that the rest of society 
needs protection. Allow me to suggest to the Committee that in the extradition area 
it is the "bad country" or, more accurately, the "bad government" that should be 
kept in mind when extradition legislation is promulgated. And, as I hope this case 
study of the Marcos regime's announced intention to politically abuse the extradi- 
tion process has illustrated this concern is a very real and immediate one. 

Mr. HUGHES. That concludes the testimony for today. 
[Whereupon, at 4:40 p.m., the subcommittee was adjourned, to re- 

convene subject to the call of the Chair.] 





ADDITIONAL MATERIAL 

FEBRUARY 5,1982. 
Mr. ROGER M. OLSEN, 
Deputy Assistant Attorney General, Criminal Division, 
U.S. Department of Justice, Washington, D.C. 

DEAR MR. OLSEN: Thank you for appearing before the Subcommittee to testily 
with respect to H.R. 5227. Your comments will receive the serious consideration 
from the Subcommittee that they deserve. During your appearance before the Sub- 
committee on Crime on January 26, 1982, you agreed to answer additional written 
questions submitted by the Subcommittee. Attached to this letter is a list of those 
questions. The work of the Subcommittee will be materially assisted if you answer 
the questions promptly. We anticipate marking up H.R. 5227 in the near future (i.e. 
early March) and would like to have the benefit of your views on these topics before 
that markup. 

Sincerely, 
WiLxjAM J. HUGHES, 

Chairman, Subcommittee on Crime. 

QUESTIONS 

1. Under current Federal law the courts are bound under the "rule of non-in- 
quiry" to avoid looking towards the fairness of the trial or treatment to be afforded 
to the person being sought for extradition. This rule means that the courts have no 
role to play in determining whether the legal procedures to be used against the 
person being sought conform to our sense of procedural justice. 

Should a bill to reform the extradition laws allow for the courts to inquire into 
fairness of the courts to which the potential extraditee is being returned? If not, 
why not? Is there an^ precedent in international law for an approach that involves 
the courts in evaluating the due process protection that will be given in the request- 
ing State? 

2. Under current Federal law American courts have jurisdiction to determine 
whether a person is being sought in an extradition case for a "political offense." The 
few reported cases on this issue indicated that the courts should not, however, con- 
sider the issue of whether the request is motivated by political considerations. 

Should the courts have the authority to consider the issue of the political motiva- 
tion behind the extradition request? 

Should the courts be in a position to reject extradition requests that are so tainted 
by political motives that a fair trial would be virtually impossible? 

3. In a similar vein should the courts have the authority to refuse to permit the 
extradition of a person because the extradition request is based upon a desire by the 
requesting State to punish the person for racial or religious reasons? 

For example, during the 1930's should the American courts have been in a posi- 
tion to reject Germany's requests for the extradition of Jews based on an improper 
motive? 

4. A large number of extradition treaties to which the United States is a party 
contain provisions allowing the United States to decline to extradite a person who 
establishes a defense based on double jeopardy or immunity from prosecution. 
Should these procedural protections be extended by statute to all extradition pro- 
ceedings? 

5. Many recent American extradition Conventions, such as the proposed Organiza- 
tion of American States Extradition Treaty, include provisions that limit extradition 
obligations to crimes of a serious nature. The usual method for approaching this 
issue is to provide that a person may not be extradited for trial purposes unless the 
crime is punishable in both the requesting and requested State by more than one 
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year imprisonment. Similarly, if the person is being sought for completion of a sen- 
tence, the person being sought must have more than six months remaining on his 
sentence. 

Should provisions similar to the ones outlined in the American position on the 
OAS Convention be included in the Extradition Reform Act to assure that the extra- 
dition process is reserved for serious cases? 

6. There are two areas of potential reform that are not addressed in H.R. 5227 
that we are considering adding to the bill. The first is a recognition that in some 
cases persons who are being extradited from one country to another may travel 
through the United States. In those cases perhaps we should set forth our obliga- 
tions and responsibilities. 

The second area for a possible amendment would be granting the Government 
some rights, under constitutional safeguards, to search for evidence of the crime al- 
leged in the extradition proceeding. In addition, we may wish to facilitate the for- 
feiture of the fruits of the crime by allowing for the issuance of appropriate court 
orders. 

Please provide the Subcommittee with your views on these issues, including any 
suggested statutory provisions. 

7. In some cases of transnational crime it is possible that more than one country 
may make a request for the extradition of the same person. The question has two 
parts: First, what factors does the Executive Branch currently take into account 
when deciding which request will receive priority attention? The second part of the 
question is whether it is advisable to codify the factors to be used by the Secretary 
of State in making this determination? 

For example, in the context of drafting the Extradition Convention for the Orga- 
nization of American States, the United States took the position that the following 
factors should be used to determine how to respond to multiple requests for extradi- 
tion: 

Proposed Alternate Provision on Requests Made by Several States—Article 16: 
When the extradition of an individual is requested by more than one State, either 
for the same offense or for different offenses, the requested State may decide which 
Requesting State will be given preference after consideration of all relevant factors, 
including but not limited to: 

a. The nationality of the offender; 
b. The State in which the offense was committed; 
c. In cases involving different offenses, the State seeking the individual for the 

offense which is punishable by the most severe penalty, in accordance with the laws 
of the Requested State; 

d. In cases involving different offenses that the Requested State considers of equal 
gravity, the order in which requests were received from Requesting States. 

Should these factors be included in the statute? If not, why not? 
8. Under the provisions of the bill a f)erson, including an American citizen, being 

sought for extradition can be provisionally arrested for a period of up to sixty days. 
It is my understanding that the primary reason for this type of provision is to 
permit the Requesting State the opportunity to gather and send the documents nec- 
essary to establish a legal basis for the extradition of the person. The practical 
effect of this provision is to permit a person to be held for up to sixty days on what 
may be less than probable cause. 

How do you reconcile the provisional arrest authority with your position that bail 
should be denied except in "special circumstances" as proven by the defendant? 
Isn't the practical effect of your suggestions to permit the detention of a person 
based on the representations of a foreign government, amounting to less than the 
probable cause that would be required in a domestic criminal case? 

9. The Senate version of the Extradition Reform Act provides that the courts are 
deprived of jurisdiction to hear any issues relating to the political offense exception. 
In addition, that bill bars a person being sought for extradition from seeking any 
relief as to that issue through a habeas corpus proceeding. 

What is the constitutional basis for the suspension of the right to seek habeas 
relief? 

10. What are the international law obligations of the United States with respect 
to the issue of whether we should return a person for criminal proceeding if the 
foreign country is motivated by racial, political or religious reasons? What factors 
does the Secretary of State use to determine whether to refuse to return a person 
because of the improper motives of the requesting country? Who makes these deci- 
sions? Are such decisions reviewed by the Secretary of State personally? How often 
do these type of circumstances arise? 
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11. In the Abu Eain and Mackin cases the government seems to have taken the 
position that the authority of the Executive Branch to conduct foreign affairs re- 
quires, as a matter of constitutional law, that the courts be deprived of jurisdiction 
to hear issues relating to the political offense question. In light of the court's deci- 
sions in those two cases rejecting that argument, do you still maintain that the po- 
litical offense exception must be decided by the Executive Branch as a matter of 
constitutional law? 

12. Assuming the courts continue to have jurisdiction over the political offense 
question, should the courts be precluded from hearing evidence on that issue until 
the courts finds that person is otherwise extraditable? 

13. Should H.R. 5227 include the Rule of Speciality? If not, why not? 
14. What rules, civil or criminal, should govern discovery in extradition cases? 
15. Should extradition proceeding be stayed with respect to a person who has 

sought political asylum, until there has been final action on the asylum application? 
If not, why not? 

U.S. DEPARTMENT OF JUSTICB, 
Washington, D.C., April 1, 1982. 

Hon. WiLUAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAB MB. CHAIRMAN: Following his appearance before your Subcommittee to tes- 

tify with respect to H.R. 5227, you wrote Deputy Assistant Attorney General Roger 
M. Olsen, Criminal Division, asking him to respond to fifteen additional questions. 
The same questions were addressed to the Department of State. The Departments of 
State and Justice have divided the responsibility of preparing responses to the ques- 
tions. Enclosed with this letter are answers, prepared by the Department of Justice 
and approved by the Department of State to questions 4, 5, 6, 7, 8, 9, 11, 13, and 14. 
The Department of Justice has approved the answers to the remaining questions 
prepared and submitted by the Department of State. 

Sincerely, 
ROBERT A. MCCONNELL, 
Assistant Attorney General, 

Office of Legislative Affairs. 

ANSWERS 

4. We do not believe that statutory provisions mandating denial of extradition on 
grounds of double jeopardy or immunity from prosecution are necessary or wise. 

The Courts in the United States have long agreed that the Fifth Amendment 
guarantee against double jeopardy does not apply in extradition proceedings' unless 
the extradition treaty contains a provision on the matter. Similarly, it is settled law 
that the arguable running of the statute of limitations is not a defense to extradi- 
tion unless the applicable treaty expressly provides that it is.' Thus, there is no con- 
stitutional or legal obligation to construct an obstacle to extradition of this kind 
absent applicable treaty language. 

In our view, claims that the prosecution abroad will fail because of double jeop- 
ardy considerations, pardon or other immunity from prosecution, or the running of 
the statute of limitations in the requesting country are all in the nature of affirma- 
tive defenses best raised and resolved in the courts of the requesting country. More- 
over, we can envision situations where a terrorist flees to a ' friendly" country after 
commiting a terrorist act. The "friendly" country, in order to protect the terrorist 
from prosecution or extradition, might immunize him or prosecute him and impose 
a minimal, and plainly insufficient, penalty. A statutory double jeopardy provison in 
the United States extradition laws could thereby cause us to aid and abet such ter- 
rorist activity.^ 

While it is true that many of our extradition treaties contain some kind of a 
double jeopardy provision, it is also true that the negotiators of the remaining trea- 
ties knew of—and chose not to agree to—such language. A statutory provision of the 

' United States ex rel. Bloomfield v. Gengler. 507 F.2d, 925, 927 (2d Qr. 1974); Neely v. Henket, 
180 U.S. 109 (1901) 

' Frvedman v. United Slates, 437 F.Supp 1252, 1260-1265 (N.D. Ga. 1977); Merino v. U.S. Mar- 
shal. 326 F.2d 5 (9th Cir. 1963), cert. den. 377 U.S. 997 (1964); Hatfteld v. Guay. 87 F.2d 358, 364 
(Ist Cnr. 1937). 

' Cf. Valentine v. United States ex rvl. Neidecker, 299 U.S. 5 (1936) 
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kind in question would unilaterally alter the treaties now silent on the issue or 
which have a double jeopardy provision different in scope from that which may be 
adopted by the proposed provision. By commanding that extradition be denied in in- 
stances other than those agreed by treaty, the suggested provision could put the 
United States in breach of its intemationed obligations. 

5. We do not believe that a statutory provision restricting extradition to "serious 
cases" is necessary. 

It is true that many of our more recent treaties permit extradition of an accused 
only if at least one of the crimes involved is punishable in both countries by more 
than one years' imprisonment, and limit the extradition of convicted persons to 
cases in which at least six months' imprisonment remains to be served.'' However, 
the overwhelming majority of the treaties contain no such requirement. Thus, a 
statutory provision of this kind would unilaterally alter the terms of most treaties. 
In our view, the friendly foreign nation which has diligently satisfied all of the pro- 
visions of a treaty negotiated in good faith with us is entitled to the ungrudging 
surrender of the fugitive, and should not be confronted with restrictions unilaterally 
imposed after the treaty was signed. 

Moreover, a treaty provision restricting extradition to a certain class of more seri- 
ous crimes is best arrived at after considering a variety of factors such as the diffi- 
culty and expense of extradition with the country involved. Thus, a minimum pun- 
ishment requirement may make perfectly good sense in a treaty with a distant, non- 
English speaking country and make less sense in a treaty between the United 
States ana Canada or Jamaica. For these reasons, it is undesirable to try to legislate 
such a provision for the whole world rather than negotiate it on a country by coun- 
try basis. 

6. Most of our extradition treaties require that the United States honor a request 
by our treaty partner for permission to transport through this country a person sur- 
rendered to our treaty partner by a third state. Although we currently honor such 
requests without speciHc legislation,' it may well be useful to set out in the pro- 
posed legislation our obligations and responsibilities in this area. We propose the 
following langusige: 

"§ 3197. Cooperation with Transit through United States—The Attorney General, 
in consultation with the Secretary of State may assist with the transit through the 
United States of a person being sent from one foreign state to another to face crimi- 
nal changes, to be sentenced, or to serve a sentence in the latter state. The Attorney 
General is authorized to hold such person in custody until satisfactory arrange- 
ments can be made for the continuation of such person s travel." 

Almost every extradition treaty also contemplates that the requested state will 
seize evidence or fruits of crime found on the fugitive and deliver these items to the 
requesting state." We believe that these treaty clauses themselves provide adequate 
authority for us to carry out this obligation ' and that in any event existing federal 
law offers ample bases for such action.* However, should the subcommittee deem it 
desirable to propose legislation in this area, we suggest the following language: 

1. An officer executing a warrant issued pursuant to Section 3192 may seize any 
articles which may have been: 

(a) used in committing the crime or which may be required as evidence; 
(b) acquired as a result of the offense and are found in the possession of the 

person sought at the time of arrest or which are discovered subsequently; or 
(c) acquired from the property or valuables connected with the offense. 
Any property seized pursuant to this section shall be deposited with the court, 

which issued the warrant, pending further proceedings. 
2. The Secretary of State may order that property seized pursuant to this Section 

be delivered to the custody of an agent of the foreign state requesting extradition. 
The Secretary may make such order before, after, or at the same time it is decided 
whether to extradite the person sought, and the delivery of property may take place 
even if the person sought is not surrendered. 

3. Nothing in this Section shall prec^udice any rights which any person may have 
in any property which is seized under this Section. 

• See, e.g., Article 2, U.S. Turkey Extradition Treaty signed at Ankara June 7, 1979, entered 
January 1, 1981,-UST-, TIAS 9891. 

• 6 Whiteman, "Digest of International Law" 1078-1082 (1968). 
' Bedi, "Extradition in International Law and Practice," 160-162 (1968); See, e.g.. Article 15, 

U.S. Turkey Extradition Treaty, signed at Ankara June 7, 1979, entered into force January 1, 
1981,-UST-, TUS 9891. 

' See, e.g.. In Re Seorch Warrant for Warehouse Known as 2415 Campbell Street, Oakland 
California, No. Cr. 3-80-1742-MG (N.D.Cal. order entered March 3, 1981). 

• fe UAC. 1782. 
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7. When the United States receives extradition requests for the same person from 
two or more countries, the Secretary of State decides which nation's request will be 
given priority. The starting point for the Secretary's analysis is always the terms of 
the applicable extradition treaties. Many of our treaties provide that the preference 
be given to the request received first," others accord priority to the country whose 
request involves the more serious offense,'" still others contain lists of factors to be 
considered in deciding the issue,'' and some simply acknowledge the discretion of 
the requested state to decide the issue. If the treaties do not contain an answer (or 
are themselves in conflict), the Secretary considers a wide variety of factors ranging 
from the comparative likelihood of each request's success on the merits to the prob- 
able disposition of the fugitive after surrender. The Secretary may also weigh the 
state of our general diplomatic relations with each of countries involved. 

We do not believe that the list of factors contained in the OAS Ck)nvention should 
be inserted in the statute. There are several reasons for this view. 

First, there are factors which the Secretary should consider which are not set out 
in the OAS language. For example, several treaties specify that one factor to be 
weighed is "The possibility of subsequent extradition to another state," " a factor 
which figured heavily in one recent case but which is not mentioned in the OAS 
Convention's list. A synthesis of all of the factors cited in all of the treaties which 
list factors for consideration would be lengthy and cumbersome. 

Second, the OAS Convention's approach is only one of several formulas on this 
issue contained in various treaties now in force. Thus, the OAS language could 
cause problems if placed in a statute and imposed in all extradition cases. For exam- 
ple, suppose that the United States received two extradition request's for the same 
person, each request arising under one of the numerous treaties specifying that 
"first in time" should receive priority. Clearly the Secretary's decision would be 
fairly easy in this case—unless he is commanded by statute to base his decision on 
factors other than chronological order. In fact, a statute incorporating the OAS Con- 
vention language could conceivably place the United States in breach of its treaty 
obligations to countries with which a diiTerent rule has been agreed to. 

In any event, a statutory provision on this topic would have to be very flexible, 
and therefore, largely exhortatory. Since at present the Secretary has no difficulty 
identifying and making the sometimes sensitive determinations called for in these 
cases, we do not see how exhortatory legislation would be of much value. 

8. Provisional arrest is a well recognized aspect of international extradition proce- 
dure specifically provided for in most of our extradition treaties. There is no tension 
between provisional arrest and the rule, developed by the courts and codified in the 
Senate version of the Extradition Reform Act, that bail is generally inappropriate in 
extradition cases unless special circumstances are shown. 

Provisional arrest is only employed when there is sound reason to believe that the 
person sought will continue his flight and go into hiding or be outside of the re- 
quested jurisdiction before the documents needed for extradition are assembled. 
Viewed in this light, it is hardly surprising that a fugitive who has been provisional- 
ly arrested is not accorded the same open access to bail which obtains in other kinds 
of cases. Indeed, most foreign countries find it strange indeed to see our Courts 
agree that a particular fugitive found within our borders is such an imminent flight 
risk that provisional arrest is in order—then generously release the fugitive on bail 
so that he can flee. 

We do not believe that the present state of the law or the Senate version of the 
proposed legislation permits detention of persons on less than probable cause. While 
the constitutional question is technically still open,'^ we believe that the constitu- 
tionally mandated requirement of probable cause applies in arrests for extradition. 
However, we do not agree with the assumption, implicit in your question, that prob- 
able cause for provisional arrest should be identical to probable cause in a domestic 
criminal cfise. In our view, there is ample probable cause to arrest for extradition if 

• E.e., U.S.-U.K. Prtr-dition Treaty, signed at London December 22, 1931, entered into force 
June 24. 1935 (..ow applicable t" nearly thirty former British colonies), 47 Stet. 2122, TS 849, 12 
Bevans 482. 

<° E.g., U.S.-Switzerland Extradition Treaty, signed at Washington May 14, 1900, entered into 
force March 29, 1901, 31 Stet. 1928, TS 354, 11 Bevans 904. 

'' E.g., U.S.-Argentine Extradition Treaty, signed at Washington January 21, 1972, entered 
into force September 15, 1972, 23 UST 3501, TIAS 7510. 

•' E.g.. Article 16, U.S.-Norway Extradition Treaty, signed at Olso June 9, 1977, entered into 
force March 7, 1980 — UST —, TiAS 967). 

» Callagimne v. Gmnt, 629 F.2d 739 (2d Cir. 1980). 
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there is reliable information that a specified person is the subject of an arrest war- 
rant in a foreign jurisdiction for an extraditable oiTense.'* 

9. The Senate bill does not "suspend" any person's "right" to seek habeas corpus 
relief on the political offense exception, because there is no such right. 

The Courts have held that a suspected fugitive has no right to a extradition hear- 
ing unless Congress provides for one." 

Once the fugitive has been found extraditable and taken into custody, habeas 
corpus is available, but only to test the legality of the detention, not as de novo 
review. If the extradition magistrate does not consider the political offense excep- 
tion, there is no occasion for habeas corpus review to arise. 

There does not appear to be any constitutional infirmity with the section which 
restricts habeas corpus and other judicial relief to situations in which the fugitive 
has exhausted his direct appellate remedies. This provision calls to mind similar 
action undertaken by Congress in the immigration field. Prior to 1954, aliens fight- 
ing deportation could challenge each unfavorable administrative ruling by seeking a 
declaratory judgment, or mandamus, or by filing seriatum habetis corpus actions. 
Then Congress passed 8 U.S.C. 1105a, which established direct review of deportation 
orders in the Court of Appeals. The statute also effectively barred habeas corpus in 
deportation cases to instances in which the alien had exhausted his administrative 
and appellate remedies. The Courts unheld the constitutionality of this action. In 
fact, one court noted: 

"The limitation of the writ to cases where the statutory exceptions do not apply 
and the administrative decision has not been judicially reviewed previously serves 
to conserve institutional resources by preventing repetitious litigation and securing 
the finality so necessary in a workable judicial system."" 

11. The government has not argued that as a matter of constitutional law the de- 
cision on whether an offense is a political offense or an offense of a political charac- 
ter is required to be made solely by the Executive Branch. Rather, it has argued 
that this decision is primarily a foreign affairs related decision which the Secretary 
of State, with the superior sources of information available to him, is in the best 
position to make. Thus confiding this decision to the Secretary of State is in accord- 
ance with the policy expressed in the Constitution of placing the conduct of foreign 
aHairs in the Executive Branch, but is not mandated by the Constitution. 

13. We do not believe that a statutory provision on the Rule of Specialty is neces- 
sary. A provision guaranteeing application of the rule is contained in almost every 
United States extradition treaty, and the Supreme Court has ruled that federal 
courts here are obliged as a matter of international law to honor the rule even if it 
is not in the Treaty." Thus, it is a principle so entrenched in jurisprudence that 
specific legislation is unnecessary. 

Nevertheless, if the subcommittee deems it appropriate to codify the law on this 
point, we suggest the following: 

1. The Secretary of State may decline to order the surrender of any person found 
extraditable under Section 3194 if, in the Secretary's opinion, the foreign state re- 
questing extradition intends to prosecute or punish the person sought for any of- 
fense other than that for which extradition was approved. 

2. Any person who was extradited to the United States from a foreign state shall 
not be prosecuted or punished for any offense other than that for which extradition 
was granted unless: 

(a) The offense occurred after extradition; 
(b) The foreign state which granted extradition consents to the prosecution or 

punishment; 
(c) The person extradited consents to the prosecution or punishment; 
(d) The person extradited has remained in the Unites States more than forty-five 

days after being free to leave; or 
(e) The person extradited has left the territory of the United States after his ex- 

tradition, and voluntarily returned to it. 
14. Neither. Extradition proceedings are sui generis, not quite either civil or crimi- 

nal in nature. The settled rule developed by the courts is that discovery is very limi- 

'< 6 Whiteman, "Digest of International Law" 931 (1968); Whitely v. Warden, Wyoming State 
Pententiary. 401 U.S. §60, 568 (1970); United States v. Miles, 413 F.2d 34. 41 (3rd Cir. 1969); Stall- 
ings V. Spain. 253 U.S. 339 (1919). 

" Geen v. Fetters, 1 F.Supp. 637 (E.D. Pa. 1932); cf. Sayne v. Shipley, 418 F.2d 679 (5th CSr. 
1969), cert. den. 390 U.S. 903 (1970). 

'• United States ex ret. Tan/am v. Esperdy, 347 F.2d 149, 152 (2d Cir. 1965). See also Mir v. 
Rosenberg, 390 F.2d 627 (9th Cir. 1967) Application of Argyros, 245 F.Supp. 190 (S.D.N.Y. 1965); 
Gordon and Rosenfield, "Immigration Law and Procedure,   8.9A (1977). 

" United States v. Rauacher, 119 U.S. 407 (1886). 
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ited, and confided to the discretion of the extradition magistrate." It is helpful to 
keep in mind that an extradition hearing is most closely analogous to a preliminary 
hearing under the Federal Rules of Criminal Procedure, and no discovery is ordinar- 
ily permitted at those proceedings. 

DEPARTMENT OP STATE, 
Washington, D.C, March 15, 1982. 

Hon. WILLIAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAR MR. CHAIRMAN: Following his appearance before your Subcommittee to tes- 

tify with respect to H.R. 5227, you wrote Deputy Legal Adviser Daniel W. McGov- 
em, asking him to respond to fifteen additional questions. The same questions were 
addressed to the Department of Justice. The Departments of State and Justice have 
divided the responsibility of preparing responses to the questions. Enclosed with this 
letter are answers, prepared by the Department of Justice, to questions 1, 2, 3, 10, 
12 and 15. The Department of State has approved the answers to the remaining 
questions prepared and submitted by the Department of Justice. 

With cordial regards, 
Sincerely, 

POWELL A. MOORE, 
Assistant Secretary for Congressional Relations. 

Question 1. Under current Federal law the courts are bound under the "rule of 
non-inquiry" to avoid looking towards the fairness of the trial or treatment to be 
afforded to the person being sought for extradition. This rule means that the courts 
have no role to play in determining whether the legal procedures to be used against 
the person being sought conform to our sense of procedural justice. 

Should a bill to reform the extradition laws allow for the courts to inquire into 
fairness of the courts to which the potential extraditee is being returned? If not, 
why not? Is there any precedent in international law for an approach that involves 
the courts in evaluating the due process protection that will be given in the request- 
ing State? 

Answer 1. It should be noted that the "rule of non-inquiry" is a judicially created 
doctrine. The considerations which led the courts to develop this principle of self- 
restraint remain compelling and support retention of the rule. These considerations 
were expressed in the landmark decision of Neeley v. Henkel, 180 U.S. 109 (1901). 
Responding to the observation that the person whose extradition was requesting 
was a citizen of the United States, the court stated: 

"[S]uch citizenship does not give him an immunity to commit crime in other coun- 
tries, nor entitle him to demand, of right, a trial in any other mode than that al- 
lowed to its own people by the country whose laws he has violated and from whose 
justice he has fled. When an American citizen commits a crime in a foreign country, 
ne cannot complain if required to submit to such modes of trial and to such punish- 
ment as the laws of that country may prescribe for its own people, unless a different 
mode be provided for by treaty stipulations between that country and the United 
States" (180 U.S. at pp. 122-23.) 

The rule of non-inquiry was perhaps most fully discussed in Gallina v. Fraser, 278 
F. 2d 77 (2nd Cir. 1960): 

"[W]e have discovered no case authorizing a federal court, in a habeas corpus pro- 
ceeding challenging extradition from the United States to a foreign nation, to in- 
quire into the procedures which await the relator upon extradition. There is nothing 
in [case citations omitted] indicating that the foreign proceedings must conform to 
American concepts of due process . . . The authority that does exist points clearly to 
the proposition that the conditions under which a fugitive is to be surrendered to a 
foreign country are to be determined solely by the non-judicial branches of the Gov- 
ernment" (278 F. 2d at pp. 78-79.) 

It is important to note that the Gallina court, "confess[ing] to some disquiet" 
about the implications of the rule of non-inquiry, effectively qualified that rule by 
stating "We can imagine situations where the relator, upon extradition would be 
subject to procedures or punishment so antipathetic to a federal court's sense of de- 
cency as to require re-examination of the principle" (id.). Repeating and endorsing 

•" Sabatier v. Dambmwski, 453 F. Supp. 1250, 1255 (D. R.I. 1978). affd 586 F.2d 866 (Ist Cir. 
1978); Jhirad v. Fermndina. 377 F. Supp. 34, 37 (S.D.N.Y. 1974). 
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this Qualification, the court in U.S. v. Gengler. 507 F. 2d 925, 928 (2nd Cir. 1974) 
stated that the inability to assert a defense might be one such situation. 

The rule of non-inquinf is a commendable example of judicial self-restraint. In the 
absence of allegations that would satisfy the sort of "shocking to the conscience" 
standard enunciated in Gallina, the courts should continue to refrain from evaluat- 
ing the criminal justice systems of our extradition treaty partners, whose constitu- 
tions, history and traditions may differ significantly from American standards. 
Rather, the Secretary of State should be permitted to exercise his historic role to 
take into account all relevant factors, including foreign procedural justice, in deter- 
mining whether to either conclude an extradition treaty with a given country or 
grant extradition in a given case. See In re Lincoln, 228 Fed. 70, 74, affd per 
curiam, 241 U.S. 651 (1916), discussed below in the response to question 2. 

The practice of other countries generally conforms to that of the United States in 
this regard. There is one recent British extradition case, however, involving judicial 
scrutiny of foreign judicial procedure, R. v. Governor of Winson Green Prison, Bir- 
mingham, ex parte Littlejohn, [1975] 1 W.L.R. 893; [1975] 3 All E.R. 208, D.C. There 
the British Divisional Court, on an application for habeas corpus, was asked by a 
convicted IRA armed bank robber to preclude his extradition on the ground that his 
trial in the Republic of Ireland had been before a special court, rather than a court 
of normal criminal procedure. The Divisional (Dourt noted three distinctive aspects 
of the special court's procedures: the absence of a jury, more liberal rules of admissi- 
bility of evidence in the case of certain offenses, and the fact that, under the perti- 
nent statute, special courts were only to be established where "the government is 
satisfied that the ordinary courts are inadequate to secure the effective administra- 
tion of justice, and the preservation of public peace and order in relation to offenses 
of any particular kind." Notwithstanding these distinctive features of the special 
court in which the defendant was convicted, the Court unanimously refused to grant 
habeas corpus and upheld the magistrate's order of extradition to the Irish Repub- 
lic. 

Question 2. Under the current Federal law American courts have jurisdiction to 
determine whether a person is being sought in an extradition case for a "political 
offense." The few reported cases on this issue indicate that the courts should not, 
however, consider the issue of whether the request is motivated by political consid- 
erations. 

Should the courts have the authority to consider the issue of the political motiva- 
tion behind the extradition request? 

Should the courts be in a position to reject extradition requests that are so tainted 
by political motives that a fair trial would be virtually impossible? 

Answer. 2. No reason appears to overturn the well settled rule that the courts 
will defer to the Secretary of State the question whether the requesting country's 
motives in seeking extradition are political. Again, the considerations which led the 
courts to develop this doctrine of self restraint remains compelling and support re- 
tention of the rule. These considerations were well expressed in the semintil case. In 
re Lincoln, 228 Fed. 70, afrd per curiam, 241 U.S. 651 (1916). Declining to address 
the contention that defendant was being sought for political reasons, the court 
stated: 

"It does not seem that this question can be disposed of or should be disposed of by 
the court * * * [11] [I]t is not a part of the court proceedings nor of the hearing upon 
the charge of crime to exercise discretion as to whether the criminal charge is a 
cloak for political action, nor whether the request is made in good faith. Such mat- 
ters should be left to the Department of State. The government of the United 
States, through the Secretary of State, should determine whether • • • diplomatic 
and treaty obligations are being carried out and respected in such a way that it is 
safe to surrender an alleged criminal under a treaty. [H] It is thought by the court 
that application to the Secretary of State of the United States will furnish full pro- 
tection against the delivery of the accused to any government which will not live up 
to its treaty obligations, and that the Secretary of State will be fully satisfied (before 
delivering the accused to the demanding government) that he is wanted (in the legal 
sense of that term) upon a criminal charge, that it is not sought to secure him from 
a country upon which he is depending as an asvlum because of political matters, 
and that the treaty is not actually used as a subterfuge." (at p. 74; accord: Ziyad 
Abu Eain v. Wilkes, 641 F. 2d 504 (7th Cir. 1981), cert, denied; GarciaGuillenn v. 
United States. 450 F. 2d 1192 (5th Cir. 1971); In re Locatelli, 468 F. Supp. 568, 575 
(S.D.N.Y. 1979); Sindona v. Grant. 461 F. Suop. 199 (S.D.N.Y. 1978). 

As for requests that are "so tainted by political motives that a fair trial would be 
virtually impossible," the Department of State may be relied upon to screen out 
such requests. If the political character of such a request were not apparent at the 
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initial screening stage and the individual were found extraditable by the courts, the 
Secretary of State would ultimately decline to surrender him. 

Question 3. In a similar vein should the courts have the authority to refuse to 
permit the extradition of a person because the extradition request is based upon a 
desire by the requesting State to punish the person for racial or religious reasons? 

For example, during the 1930'8 should the American courts have been in a posi- 
tion to reject Germany's requests for the extradition of Jews based on an improper 
motive? 

Answer 3. The same considerations which have led the courts to defer to the Sec- 
retary of State the consideration of whether the requesting country's motives in 
seeking extradition are political support such deference with regard to allegations of 
racial or religious motivation. 

Question JO. What are the international law obligations of the United States with 
respect to the issue of whether we should return a person for criminal proceeding if 
the foreign country is motivated by racial, political or religious reasons? What fac- 
tors does the Secretary of State use to determine whether to refuse to return a 
person because of the improper motives of the requesting country? Who makes 
these decisions? Are such decisions reviewed by the Secretary of State personally? 
How often do these type of circumstances arise? 

Answer 10. The international legal obligations of the United States with respect 
to returning a person for criminal proceedings if the foreign country is motivated by 
racial, political or religious reasons emanate from the applicable extradition treaty 
and the 1967 Protocol Relating to the Status of Refugees, to which the United States 
is a party. 

It is our now standard treaty practice to provide that extradition shall be denied 
if it is sought for political purposes. However, it is not our treaty practice to provide 
for either mandatory or permissive denial of extradition requests that are motivated 
by racial or religious motives, principally because the United States does not enter 
into extradition treaties with countries which are likely to make extradition re- 
quests based on such improper motives.' 

Article 33 of the 1951 Convention Relating to the Status of Refugees, the substan- 
tive provisions of which are incorporated by reference into the 1967 Protocol, to 
which the United States is a party, prohibits the expulsion or return (refoulement) 
of any refugee to the frontiers of territories where his life or freedom would be 
threatened on account of his race, religion, nationality, membership of a particular 
social group or political opinion. 

However, under Article 1(F) the protection prohibiting refoulement does not 
extend to "any person with respect to whom there are serious reasons for consider- 
ing that • • * he has committed a serious non-political crime outside the country of 
refuge prior to his admission to that country as a refugee • • • ." 

The Secretary of State has discretion to determine whether a person found extra- 
ditable by the courts shall be surrendered to the requesting country (18 U.S.C. 3186). 
The Secretary has made a general delegation of his surrender authority to the 
Deputy Secretary, subject to the condition that the Secretary may at any time exer- 
cise that authority.^ In determining whether to surrender a person who alleges that 
the extradition request was tainted by political, racial or religious considerations, 
the Secretary or the Deputy Secretary would be guided by the provisions of the ap- 
plicable treaty and the 1967 Protocol. The Secretary would take into account evalua- 
tions prepared by State Department officers familiar with the requesting country, 
the written views of the person whose extradition is sought, the views, if any, of the 
requesting country concerning the question of improper motivation, the views of 
Members of C!ongress, and the views of interested members of the public. 

Cases involving foreign requests motivated by racial, political or religious reasons 
do not arise frequently. 

Question 12. Assuming the courts continue to have jurisdiction over the political 
offense question, should the courts be precluded from hearing evidence on that issue 
until the courts find that person is otherwise extraditable? 

' This differs from European treaty practice. See, e.g.. Article 3(2) of the European Convention 
on Extradition of December 13, 1957 which provides that the rule that extradition shall not be 
granted for political offenses shall also apply if "the requested Party has substantial grounds for 
believing that a re<^uest for extradition for an ordinary criminal offense has been made for the 
fiurpoee of prosecuting or punishing a person on account of his race, religion, nationality or po- 
itical opinion, or that that person's position may be prejudiced for any of these reasons.' 

" Department of State Delegation of Authority No. 134 (Extradition of Fugitives), Federal Reg- 
ister, Vol. 41, No. 63, Match 31, 1976, at 13628. 
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Answer 12. Assuming that the courts continue to have jurisdiction over the politi- 
cal offense issue, a court should be precluded from hearing evidence on that issue 
until it finds that the person sought is otherwise extraditable. This approach would 
conserve scarce judicial resources. The political offense issue is likely to be, by far, 
the most time-consuming issue in a case. There is no point in reaching the issue if 
the person is not otherwise extraditable. Moreover, the risk of damage to this coun- 
try's foreign relations is reduced to the extent that the Department of State need 
not take a public position on a political offense claim. 

Question 15. Should the extradition proceeding be stayed with respect to a person 
who has sought political asylum, until there has been final action on the asylum 
application? If not, why not? 

Answer 15. The Departments of State and Justice have recently been studying 
this question. Although there is no regulation currently in force for dealing with 
contemporaneous extradition and asylum proceedings, in practice the initiation of 
an extradition proceeding has resulted on occasion in the suspension of the process- 
ing of an asylum claim. 

This practice would seem to be the most sensible, efficient and fair procedure to 
all parties. It would permit the government to obtain the fullest body of information 
for consideration, particularly information relating to whether or not the person 
may have committed a "serious non-political crime," within the meaning of the Pro- 
tocol and Convention Relating to the Status of Refugees. An additional reason for 
this practice is that asylum proceedings have the potential to become protracted, 
and could be abused by someone seeking to use that process for dilatory reasons. 

Thus, it is considered that extradition proceedings should not be stayed with re- 
spect to persons who have sought political asylum until there has been fmal action 
on an asylum application. 

U.S. DEPARTMENT OP JUSTICE, 
Washington, D.C., September 22, 1982. 

Hon. WiLUAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAR MR. CHAIRMAN: This is in response to your request for the views of the De- 

partment of Justice regarding H.R. 6046, a bill to revise extradition laws. On August 
19, the Senate approved a similar extradition law revision bill, S. 1940. 

The Department of Justice strongly supports passage of H.R. 6046. Reform of the 
nation's grossly antiquated extradition laws is a high priority of this Department in 
view of the increasing numbers of requests for extradition and the unsatisfactory 
nature of present federal statutes in fulfilling our responsibilities with respect to 
international terrorists, narcotics traffickers, and other fugitives. 

While you are aware of this Department's reservations regarding the bill's bail 
provisions and certain less significant concerns with some other provisions of the 
bill, in our view H.R. 6046 makes numerous important improvements in our extradi- 
tion laws which will enable the United States to play a more effective role in the 
fight against international terrorism and narcotics trafficking. Pursuant to discus- 
sions with you and your staff we are confident that, with your help, our difficulties 
with H.R. 6046 can be resolved to all parties' satisfaction at the conference with the 
Senate on the respective House and Senate bills. 

We greatly appreciate your leadership in the effort to strengthen and improve 
United States extradition laws so that we can honor our extradition treaty commit- 
ments. We believe that enactment of this legislation will result in improved compli- 
ance with requests of the United States for return of persons sought by law enforce- 
ment authorities here. 

Sincerely, 
ROBERT A. MCCONNELL, 
Assistant Attorney General 
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ANTI-DEFAMATION LEAGUE OP B'NAI B'RITH, 
New York, N. Y., July 6, 1982. 

Hon. PETER RODINO, Jr., 
Chairman, Committee on the Judiciary, 
Raybum Building, Washington, DC. 

DEAR CONGRESSMAN RODINO: At its recently concluded National Commission 
Meeting, the Anti-Defamation League of B'nai B'rith adopted a resolution relating 
to the extradition of terrorists. 

We hope you will take our action into consideration in the deliberations of the 
House Foreign Affairs Committee on this matter. 

A copy of the text of the resolution is enclosed for your information, 
smcerely, 

KENNETH J. BIALKIN, 
National Chairman. 

RESOLUTION ON THE LEGISLATION ATTECTING THE EXTRADITION OF TERRORISTS 

Whereas, there is legislation pending before Congress to divest the federal courts 
of jurisdiction to determine when an individual can be extradited for a political of- 
fense; and 

Whereas, the Anti-Defamation League of B'nai B'rith has consistently opposed 
£my attempts to divest the federal courts of jurisdiction: Now, therefore, be it 

Resolved That the Anti-Defamation League of B'nai B'rith opposes legislation, in- 
cluding Senate Bills 1639 and 1940, which would remove from the federal courts iu- 
risdiction to determine whether a foreign state is seeking extradition of an individu- 
al for an offense of a political character. 

(Adopted: National Commission Meeting, The Grand Hyatt, New York City, June 
6,1982.) 

THE GEORGE WASHINGTON UNTVEHSITY, 
Washington, B.C., Marth J, 1982. 

Chairman WILLIAM J. HUGHES, 
Subcommittee on Crime Committee on the Judiciary, 
House of Representatives, Washington, D.C 

DEAR CHAIRMAN HUGHES: I write in response to your request that I comment 
upon H.R. 5227 to reform the extradition laws which was introduced by you on De- 
cember 15, 1981, as well as S. 1639 which was introduced by Senator Strom Thur- 
mond on September 18, 1981. 

I have studied both bills as well as the prepared statement of Professor Christo- 
pher H. Pyle which was presented to your Subcommittee on November 17, 1981. 
More recently I have studied Professor Pyle's analysis of the draft Extradition Act 
of 1982 dated January 15, 1982. I am familiar with the authorities cited by Professor 
I^le and I associate myself with the analyses tmd conclusions submitted to you by 
him. His analysis is thorough and accurate and it would not be a proper use of the 
Subcommittee s time for me to analyze the same authorities and come to the sfune 
basic conclusions. I want to stress that the principles of constitutional rights includ- 
ing due process of law and of international human rights recognized by the U.S. 
Government seem to me to require the recommendations which he has made. In my 
opinion, his recommendations are entirely consistent with the fundamental constitu- 
tional premise that in extradition law, where human rights are involved in a most 
basic manner, the rule of law must take precedence over'political expendiency. In 
my judgment there is no place in a civilized legal system for the political policy, 
enunciated more clearly in S. 1639 than in H.R. 5227, that extradition is beyond the 
sc^ie of constitutional protections. 

'Turning specifically to H.R. 5227, I want to emphasize my conviction that two as- 
sumptions contained in it are erroneous and particularly dangerous. The first is the 
implicit assumption that a hearing on the probable cause issue \B a judicial proceed- 
ing free from political influence and prejudice. The second is the explicit assumption 
in Section 3194(eXlXA) that the Secretary of State is qualified to determine whether 
or not the foreign state is seeking extradition because of the person's "political opin- 
ions, race, religion or nationality." The fallacies of these assumptions are made 
clear In the Matter of the Extradition of Zivad Abu Eain, #79 M 175, in the U.S. 
District Court for the Northern District of Illinois. The ensuing comments are based 
upon my experience as an expert witness in the case as well as on an examination 
of the extradition hearing records and the opinion of the U.S. Court of Appeals. 

On Wednesday afternoon, October 3, 1979 Mr. Thomas P. Sullivan, the U.S. Attor- 
ney for the Northern District of Illinois, accompanied by Mr. Louis Fields, Assistant 
Legal Adviser of the Department of State for matters concerning terrorism, visited 
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me in my office at the Cleorge Washington University Law Center. I was not aware 
at the t jne that Messrs, Sullivan and Fields had just come from a high level meet- 
ing in the State Department presided over by Mr. Warren Christopher, then the 
Deputy Secretary of State, coordinating State £uid Justice efforts to achieve the po- 
litical objective of having Mr. Abu Eain extradited to the State of Israel. Mr. Sulli- 
van gave me the impression that the matter in which I was to appear was essential- 
ly a situation dealing with a terrorist who must be extradited in order to protect the 
United States from becoming a haven for terrorists. This was such a crucial objec- 
tive that all possible means would be used to achieve it. 

I appeared as a witness on the afternoon of Tuesday, October 9, 1979. I had been 
told by Mr. Abdeen Jabara, one of the counsel for Mr. Abu E^in, that the issue in 
the extradition hearing was limited to a determination of probable cause and that 
the questions on both direct and cross-examination would be so limited. The hearing 
was presided over by the Honorable Olga Jurco, Magistrate. 

I understand that in most extradition hearings the U.S. Government is represent- 
ed by an Assistant U.S. Attorney. I also understand that it is not usual for the Gov- 
ernment to arrange for Mr. Fields to come from Washington to enunciate the view 
of the State Department that an act of terrorism is involved. Officials of the Govern- 
ment of Israel appeared at the trial to assist Mr. Sullivan. In my opinion, Mr. Sulli- 
van's purpose in appearing personally was to convert the hearing on the issue of 
probable cause into a criminal trial of "a terrorist" but without either the procedur- 
al or substantive due process of law which would be applicable in a criminal trial. 
The only evidence of the Government of Israel tending to show probable cause was 
the "confession" of a single alleged accomplice named Yasin who signed the "confes- 
sion" in a language foreign to him some weeks after being taken into custody and 
without the benefit of presence of counsel. Such a "confession" would, of course, be 
inadmissible in a criminal trial on the merits in this country. Further, the "confes- 
sion" was recanted twice and the Magistrate violated Fifth Amendment due process 
of law in not allowing the recantations to be admitted. The recantations would not 
have merely contradicted the evidence of probable cause but would have totally de- 
stroyed it and the case of both governments against Mr. Abu Etdn. The Magistrate, 
in addition, refused to take judicial notice of the well-known fact "that there is now 
and has existed for more than three decades, a military and political conflict be- 
tween the Government of the State of Israel and the several Arab states and the 
People of Palestine," The Government of Isreal has gone beyond this fact itself since 
it has argued a technical "state of war" in attempting to justify particular armed 
attacks which it has carried out. 

I believe that one of the reasons Mr. Sullivan's purpose of converting the hearing 
was accomplished successfully was that a U.S. Magistrate does not have the 
independence or security of tenure that a Federal District Judge has. I think it is 
very unfortunate that this fundamental miscarriage of justice at the trial level was 
not corrected at the appeal level. The opinion of the three judge panel of the Court 
of Appeals for the Seventh Circuit was characterized more by social and political 
consiclerations than by the law concerning jurisdiction. The failure of the U.S. Su- 
preme Court to grant cerliorari in this important case can be best explained by the 
length and complexity of the docket being beyond the ability of nme justices to 
handle adequately. 

I think it is important to stress that this successful subversion of the extradition 
f)rocess took place under the existing statutory provisions which accord considerably 
ess discretion to the Executive Branch than would be accorded to it if the provi- 

sions of S. 1639 were enacted into law. The Ziyad Abu Eain extradition hearing in- 
dicates clearly that even under the present statutory pattern, when the Executive 
Branch is determined to subvert the extradition process and make it de facto into a 
criminal case, it can do so successfully, thereby circumventing all the due process 
protections of U.S. criminal law. 

The Ziyad Abu Eain case also demonstrates the lack of qualification, indeed the 
incompetence, of the Department of State to decide whether or not the foreign state 
is seeking extradition because of the person's "political opinions, race, religion or 
nationality." The racist antagonism of the Government of Isreal to Arabs in general 
and Palestinians in particular is well-known. Even the State Department's "Country 
Reports on Human Rights Practices" for the past few years indicate Israeli practices 
in dealing with Palestinians which fall far short of the requirements of law in the 
United States. The more objective publications of Amnesty International provide 
convincing evidence, inter alia, that convictions of Palestinians are often made on 
the basis of questionable confessions alone. 

The Ziyad Abu Eain case is not the first instance in which the State Department 
has extradited a victim of racist persecution to a racist state. In 1933, apparently 
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several months after the coming to power of the Nazi regime, the State Department 
attempted to justify the extradition of a Jew to Germany in the following terms: 

"The Secretary of State has sent to the German Ambassador a warrant for the 
surrender of the fugitive since the evidence introduced by the German Government 
made out a prima facie case of guilt against him. However, this action was not 
taken until the receipt from the Amba^dor of assurances that Lewin would be 
given a fair trifil in Germany and that the fact that he is a member of the Jewish 
race would not operate to prejudice the courts against him." 4 Hackworth, "Digest 
of International Law" 215 at 216 (U.S. Dept. State, 1942) 

It must be mentioned that in the language quoted the State Department accepted 
the Nazi and Zionist conception of Jewish identity as involving racial identification, 
i.e., "the Jewish race." Apparently the Department was either unaware of or felt no 
obligation to adhere to the constitutional requirements here. Under the First 
Amendment, Jews, like the adherents of other religions, are legally entitled to vol- 
untary membership in a religious fellowship without any ancillary racial or nation- 
al identification being attached to them. Since the State Department is not aware 
that Jewish identification is religious rather than racial, it cannot be presumed that 
it will make accurate determinations under the criteria of H.R. 5227 concerning a 
person's "political opinions, race, religion or nationality." 

It should be mentioned that in the Isaak Lewin case the Department was willing 
to accept the assurances of the German Ambassador that a fair trial would take 
place in Nazi Germany in spite of common knowledge of the attitude of the Nazis 
toward Jews. Similar assurances have also been given by the Government of Israel 
in the Ziyad Abu Eain case. 

An article in the January 1982 issue of the Chicago Lawyer provides information 
on another aspect of Mr. Sullivan's desire to "get" Mr. Abu Eain. According to this 
article which appears to be based on a factual investigation, Mr. Sullivan used his 
influence to accord special favors to a convicted felon in the hope that the latter 
would provide some kind of testimony against Mr. Abu Eain. The result was that 
the felon was released from custody and proceeded to commit a further series of 
crimes of violence. The logical conclusion seems to be that Mr. Sullivan was so eager 
to provide evidence, of any degree of credibility whatsoever, against Mr. Abu Eain 
that he was taken in by a mentally deranged felon. 

I hope that this letter will be helpful in performing the important work of the 
Subcommittee. I trust that you will deem it appropriate to print the article from the 
Chicago Lawyer with this letter in the forthcoming Committee Hearings. 

Sincerely yours, 
W. T. MALUSON, 

Professor of Law and Director, 
International and Comparative Law Program. 

[From ths Chicago Lawyer, January 1982] 

PLO PLOT To KILL TOM SULUVAN? 

(By Roo Warden) 

Two weeks before Christmas, 1979, then-U.S. Attorney Thomas P. Sullivan began 
a federal grand jury investigation into an alleged conspiracy by the Palestine Liber- 
ation Organization to conduct an armed raid on the Dirksen Federal Building. 

The object of the raid supposedly was to kill Sullivan and free an accused Pales- 
tinian terrorist. 

The accused terrorist, Ziad Abu Eain, was in federal custody here, fighting a 
losing battle against extradition to Israel, where he was—and is—charged with plac- 
ing a bomb that killed two children and wounded 36 other civilians on May 14, 1979, 
in the resort town of Tiberias. 

Abu Eain was making regular appearances before federal Magistrate Olga Jurco, 
who was handling the extradition case. It was during one of these appearances, with 
Sullivan present, that PLO raiders supposedly would attempt their mission. 

At the same time that Sullivan began the conspiracy investigation, he secretly in- 
terceded to obtain the release from prison of an informant who had told the Federal 
Bureau of Investigation about the plot. 

The informant was Jerome Radick, a twice-convicted felon with a long record of 
violence and mental disorders. At 26, he had been arrested at least 20 times in three 
states on charges including armed robbery, aggravated battery, contributing to the 
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sexual delinquency of a child, credit card fraud and possession of a controlled sub- 
stance. 

Just 23 days before Sullivan interceded to free him, Radick had been sentenced to 
two years in federal prison by U.S. District Court Judge Nicholas J. Bua for selling 
11 dynamite bombs and two unregistered pistols to a Treasury agent. 

While awaiting trial in that case after his arrest on March 19, 1979, Radick was 
held in the Metropolitan Correctional Center. Abu Eain was put into the same 
prison five months later, after his arrest at his sister's home here on August 21. 

From the prison, Radick called the FBI and said that Abu Ekiin had enlisted his 
help in obtaining machine guns for some relatives and friends—supposedly PLO 
members. The weapons were to be used, Radick said, to kill Sullivan and free Abu 
Eain when they appeared before Magistrate Jurco. 

The FBI sent Special Agent Jerry Howe to the prison several times over several 
weeks to talk to Radick. Howe proposed that FBI agents pose as illegal weapons 
dealers to trap the PLO conspirators that Radick said existed. 

Before Radick would cooperate in that endeavor, however, he wanted something 
in return—freedom. 

He got it on December 12, 1979, when Sullivan personally appeared before Bua to 
speak in favor of a motion by Radick to reduce his sientence to the amount of time 
already served. 

Sullivan told Bua that Radick had been "most helpful to us in a very substantial 
case, and so I told him or his lawyer that I would personally appear before you and 
tell you how much we appreciated his help, which he didn't have to give, and so, if 
you think it is consistent with your responsibilities, we would like to see him have a 
sentence of probation, time served on the time you gave him in jail, with the provi- 
sion that during his probationary period he may continue to work with the Federal 
Bureau of Investigation." 

Bua granted the motion without hesitation and Radick's attorney, Ronald J. 
Clark, spent the rest of December 13 negotiating further with Sullivan, various as- 
sistants and the FBI about details of Radick's probation and cooperation with the 
FBI and grand jury. 

During these negotiations, Sullivan credited Radick with saving his life and possi- 
bly the magistrate's as well, according to Clark, a federal defender panel attorney 
appointed by Bua to represent Radick. 

Clark said that either the same day that Radick was released from prison or "a 
day or two before," Radick made his one and only appearance before the grand jury 
that Sullivan had launched into the PLO conspiracy investigation. 

When no indictments were forthcoming, Clark said federal investigators told him 
that the matter was dropped because the relatives and friends of Abu EWn who 
were supposed to buy the machine guns "withdrew from the conspiracy." According 
to the investigators, the FBI tape-recorded conversations in which the plotters ex- 
plained why they were backing out of the plot, Clark said. 

"Yassir Arafat [chairman of the PLO] didn't want to create an incident in Chica- 
go while he was negotiating for releeise of the hostages in Iran," Clark quoted the 
investigators as saying, "and he thought they [the PLO] should not risk it because 
Abu Eain might not be extradited anyway." 

James R. Fennerty, Abu Eain's lawyer during the extradition process, scoffed at 
the idea that there was a conspiracy. 

"Sullivan was so out to get Ziad that he fell for his story," Fennerty said. "It's 
like the old shell game. Sullivan got totally shelled—taken in by a man who is men- 
tally deranged." 

(The psychiatrist who examined Radick most recently. Dr. Charles B. Kitchen, 
noted in a report prepared at Judge Bua's request that along with a "severe charac- 
ter disorder that is usually labeled as an asocial personality," Radick "has a ten- 
dancy to be manipulative and exploitative.") 

Sullivan, now in private practice at the firm of Jenner & Block, refused to discuss 
Radick, whose release coincided with a brief but violent outbreak of armed robberies 
in the Bridgeport neighborhood on the Southwest Side. 

Victims of the robberies were men who had been drinking late at night in taverns 
and typically had cashed paychecks in the taverns or displayed substantial amounts 
of cash. 

"The robberies all fit the same general pattern," Assistant Cook County State's 
Attorney Brian F. Telander explained. "They all occurred about the same time of 
night and in the same neighborhood, but most of the victims were either too drunk 
to make identifications or they were jumped in the dark and struck before they got 
a look at the assailants." 
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The sixth known victim of such robbery was Walter Konieczka, an elderly man. 
Late the night of January 13, 1980, he called police to report that he had been 
robbed and beaten by two young men who had "talked" their way into his home at 
4407 S. Honore. He declined medical treatment, but the next day he felt ill and was 
taken by his brother-in-law to a hospital, where he died of a heart attack. The at- 
tending physician said the death resulted from the beating he had suffered the 
night before. 

The seventh and final victim was Leonard J. Biedrzycki, whose job is loading 
trucks for a steel company. On January 18, 1980, he cashed a vacation check at a 
tavern, and was planning to leave the next day for the Super Bowl in Pasadena, 
California. After cashing the check, he went bowling, and then to another tavern at 
48th and Paulina, still carrying six $100 bills, a $50 bill and some smaller bills. 

When he left the tavern sometime after midnight, to walk to his home three doors 
south at 4813 S. Paulina, a young man shouted at him, "Stop, I'm a narcotics 
agent." 

As Biedrzycki turned around, the man pulled a knife and pushed him against a 
wall. An accomplice went through his pockets, taking the cash, and then kneed him 
in the groin. The robbers fled in a red sedan. 

Biedrzycki went inside and called police, who caught two men about 30 minutes 
later. Police saw the pair get out of a red sedan and start chasing another man— 
presumably would-be robbery victim number eight. Between them, the two men 
were carrying, three knives, six $100 bills, a $50 bill and some smaller bills. 

Later, Biedrzycki identified the men in a police lineup. They were Jerome Radick 
and Andrew Miller. 

Police matched Miller's fingerprints with prints on an empty beer can found in 
the late Walter Konieczka's home. And Miller, who in the 1979 trial before Bua was 
identified as the owner of one of the pistols that Radick sold to the Treasury agent, 
made an oral statement to police admitting the Konieczka robbery and saying that 
Radick had beaten the victim. 

Two days later, on January 21, a Cook County Grand Jury indicted Radick £md 
Miller for the armed robbery of Biedrzycki and the murder of Konieczka. 

In March, they were tried, convicted and sentenced to nine years each for the 
Biedrzycki armed robbery. 

The murder indictments against Radick in the Konieczka case was dismissed be- 
cause there was no evidence against him except the co-defendant's statement to 
police, which was inadmissible; Assistant State's Attorney Telander, who prosecuted 
both cases, said that Radick was indicted in the Konieczka case in the hope that 
Miller would testify against him, but, when Miller refused, the case had to be 
dropped. 

Miller was found guilty of armed violence in the Konieczka case and sentenced to 
a six-year term to be served concurrently with his sentence in the Biedrzycki rob- 
bery. 

TTie Circuit Court trial judge in both cases, William Cousins, Jr., promptly signed 
the mittimus for each convicted man, ordering that they be put into custody of the 
Illinois Department of Corrections. 

But to date, only Miller has been put into state custody. More than a year and a 
half later, Radick still is in the Cook County Jail, which is highly irregular. 

Why? A jail official confided that Radick is being kept in Chicago "ets a favor to 
the Xf.S. attorney—a kind of quid pro quo, because sometimes we need favors from 
them." 

And why would the U.S. attorney's office want Radick here now? "He's going to 
testify against that Iranian terrorist," said the official. 

Could it be Palestinian terrorist? "Oh, yeah, that's right, he's going to Israel to 
testify." 

Perhaps, but that's not settled yet, according to Radick's attorney, Clark. 
"Something has to be done for Jerry Radick," Clark said. "He could care less 

whether Israel lives or dies." 

CHICAGO, III., February IS, 1982. 
Re proposed extradition legislation. 
Hon. WiLUAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, U.S. House of Rep- 

resentatives, Washington, D.C. 
DEAR CONGRESSMAN HUGHES: I am pleased to respond to your request for my com- 

ments on the current proposals to reform the law of extraJition. AJs you may know, 
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I commented extensively on S. 1639 during the hearing before the Senate Judiciary 
Committee on October 14, 1981, with respect to the "political ofTense" exception 
issue. 

Since the Senate hearing, I have reviewed S. 1940, which slightly revised the ear- 
lier Senate bill, as well as H.R. 5227, which you introduced on December 15, 1981. 
Based upon this review, it is my opinion that the approach taken by S. 1940 with 
respect to the "political offense" exception correctly and fairly resolves the legal 
and policy issues involved in reforming the extradition laws and should be adopted 
by the House. 

8. 1949 

A key provision of S. 1940 would place responsibility for deciding whether extradi- 
tion is sought for a "political offense" in the hands of the Secretary of State. Critics 
of the Senate bill, such as the writer of a recent Chicago Tribune editorial, have 
expressed the fear that, as a result of this change in the law, victims of foreign tyr- 
anny may be delivered into the hands of their persecutors on "trumped up" charges 
because of the "amoral and unjust intricacies of diplomacy." Such criticism is the 
product of an over-active imagination and grossly exaggerates the changes that the 
bill would make in the structure of extradition proceedings. 

Far from being confined to mere paper-shuffling, as some critics think, our courts 
will continue to play a central role in the process. Under S. 1940, as in current prac- 
tice, a judicial hearing before a neutral magistrate must be held to determine 
whether there is evidence establishing probable cause to believe that an offense was 
committed and that the person sought committed it. Thus the most basic protection 
from spurious or "trumped up" charges remains intact. 

Nor would S. 1940 strip from courts any power to inquire into the political moti- 
vation behind a criminal charge, for the simple reason that courts have never had 
that power. The question of whether an improper political motivation underlies an 
extradition request has always been decided by the Executive Branch. As the lead- 
ing case on this point states: "[I]t is not a part of the court proceedings ... to exer- 
cise discretion as to whether the criminal charge is a cloak for political action, nor 
whether the request is made in good faith. Such matters should be left to the De- 
partment of State." In re Lincoln, 228 Fed. 70, 74 (E.D.N.Y. 1915), afTd per curiam, 
241 U.S. 651 (1916). Critics of S. 1940 proffer no evidence that the Secretary of state 
has exercised this discretion unjustly. 

On the other hand, the definition of what constitutes a "political offense" has rou- 
tinely been left to the courts. A change is necessary- Recent cases here and abroad 
have made it increasingly clear that a determination with respect to the "political 
offense" exception amounts to a m^or foreign policy event. Rather than a straight- 
forward exercise of judicial authority (interpreting precedent and applying it to the 
facts), the political offense determination involves fundamental choices about politi- 
cal philosophy and national purpose. Under the Senate bill, this determination 
would now be made in the same manner as the political motivation determination. 

As I have explained in my Senate testimony, U.S. magistrates in two recent cases 
have held that an unprovoked attack on a British soldier by an IRA gunman is a 
"political offense" and hence an act worthy of immunity from extradition. If such a 
violent and dangerous policy is to be adopted, judges should not be the ones to do it. 

The drafters of S. 1940 have concluded—and I think properly so—that the deci- 
sion to shield a terrorist from extradition on the ground that his crime was political- 
ly motivated is not the kind of issue which lends itself to resolution through the 
judicial process. As the New York Times said in its December 29th editorial favor- 
ing the proposed legislation, "leaving diplomacy to diplomats provides better and 
speedier justice." 

When all is said and done, most criticism of the Senate approach refiects nothing 
more than an unfounded distrust of diplomats in general and the present Adminis- 
tration in particular. Ironically, the original version of S. 1940—containing the very 
same "political offense" provision now under attack—was submitted to Congress by 
the Carter Administration, whose commitment to human rights is unquestioned. 

If anything, political pressure is more often brought to bear on the Secretary of 
State not to grant extradition than to grant it. For example, a number of Arab am- 
bassadors unsuccessfully pressured Secretary Haig to harbor P.L.O. terrorist Ziyad 
Abu Eain after the courts in Chicago ordered him extradited to Israel. There is no 
more basis for the fear that our diplomats will "knuckle under" to requests from 
authoritarian regimes for extradition of their political opponents than there is for a 
fear that judges will be bribed by the accused fugitive. Loose speculation about 
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public ofHcialB' motivation is no good gounds for opposition to a useful and needed 
piece of l^islation. 

H.B. 5227 

While recognizing the flaws inherent in the existing legal test (the so-called Cos- 
tioni test), you would leave the political offense determination in the hands of the 
courts. This approach Ls unsatisfactory for two reasons. 

First, the bill ffdls to make clear the extent to which current law is changed and 
hence leaves the status of the Castioni test uncertain. While § 3194(e)(2) specifies 
that the offense issue "shall be determined ' * * in accordance with the • • • prin- 
ciples" contained in subsections (A) and (B), it is unclear whether those principles 
are intended to entirely displace existing case law or are merely to supplement it. 
The phrasing of § 3194<eX2) suggests to me that the offenses enumerated in subsec- 
tion (A) are "normally" the only ones within the exception. 

Second and more fundamentally, the approach of H.R. 5227 does not cure the 
problems which generated the need for such legislation. A definition which enumer- 
ates particular crimes as either being or not being "political offenses" has the bene- 
fit of ease of application and would permit the judiciary to continue their present 
role. This approach, nevertheless, suffers from a serious problem of over-inclusion 
and under-inclusion, for it totally lacks flexibility. 

Hedging the list of included or excluded crimes with words like "normally" or 
"except in exceptional circumstrances" is not the answer. These phrases provide 
flexibility but destroy the chief virtue of enumerating the offenses: certainty of 
result. Ctae cannot have it both ways. With such hedge words in H.R. 5227, courts 
are once again thrust into making critical foreign policy decisions, and they should 
simply, not be in that business. The only workable solution is to recognize the defl- 
nitioiial muddle and entrust discretion over "political offenses" to the Secretary of 
State in the same manner as the political motivation issue. 

The flaw in the present scheme and in the House bill is precisely illustrated by 
recent testimony on H.R. 5227 before your Subcommittee. Arguing that H.R. 5227 
should not flately exclude murder and other violent crimes from the "poltical of- 
fense" exception, Professor Steve Lubet of Northwestern University pointed out 
that: 

"We may not now wish to extend [political offense] protection to factions such as 
the Red Brigades of Italy, but we should not fashion a definition which also serves 
to exclude rebels such tus the anti-Soviet partisams currently fighting in Afghani- 
stan." 

He suggested a looser definition under which: 
"The courts would maintain . . . the ability to extend the protection of the excep- 

tion to those whom we might wish to call legitimate rebels or actual contenders in a 
national struggle for power." 

Professor Lubet's point is a good one but his conclusion is wrong. The United 
States certainly should be able to distinguish between "good" and "bad" rebels and 
grant asylum where appropriate, but judges should not be the ones to make that 
sort of political choice. Any approach to the "political offense" exception which 
leaves to courts the determination of whether we extradite Red Brigadiers or 
Afghan guerrillas is a serious misalignment of responsibility. 

Accordingly, I urge the Committee to adopt the approach to the "political offense" 
exception contained in S. 1940. 

Sincerely, 
WILLIAM M. HANNAY. 

CLARK WULF & LEVINB, 
New York, N. Y., February 1, 1982. 

Hon. WnxiAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C 
DEAR CHAIRMAN HUGHES: Thanks for your leadership in grasping the nettle of ex- 

tradition law reform. It is a sad commentary on our national commitment to indi- 
vidual freedom that we have tolerated a body of law so irreconcilable with our own 
Bill of Rights for more than a century without comprehensive reform. 

Extradition after all involves not only arrest and deprivation of liberty but the 
possibility of forced transportation any where on earth for trial before whatever 
forums there exist governed by whatever principles, or politics. The consequence is 
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immediately more serious and threatening than arrest on a domestic criminal 
charge. 

In the United States of America, therefore, extradition must be attended with a 
vigilant concern for human rights and a full respect for rights guaranteed by our 
Constitution. Otherwise we are faced with the anomaly of a nation conceding to 
other nations the power to violate rights of people within its own borders that it 
could not itself constitutionally abrogate. 

Constitutional principle should govern extradition. Whenever the freedom of an 
individual is involved, fundamental rights, not political expediency, should prevail. 

While your efforts are none too soon, they come in a time of great international 
tension and fear when it is most difficult to stand on principle. It is a time when at 
once it is both most important and most difficult for our country to tell the world 
we stand on our Bill of Rights and the Universal Declaration of Human Rights. 

You have proposed a number of important improvements and safeguards. The At- 
torney Greneral should be the complaint in all extradition cases. Warrants should be 
issuable when the location of a fugitive is unknown and summons should be author- 
ized in lieu of warrants where arrest is not necessary. Temporary extradition to the 
U.S. for trial should be by analogy to the interstate compact procedures for the 
same purpose. The right to counsel should be fully guaranteed under the Sixth 
Amendment and by statute. Appeals should be authorized for an accused to afford a 
fuller range of review, but the right of the government to appeal should be the same 
as if the alleged offense were against the U.S. Full protection against double jeop- 
ardy should be afforded as among foreign jurisdictions and federal and state within 
the U.S. 

The provisions of Section 3198(c) dealing with release during an extradition pro- 
ceeding should not go beyond constitutional standards of pre-conviction detention. 
Preventive detention contemplated by the phrase "assure the safety of the commu- 
nity" goes beyond bail standards for the most heinous crime against the United 
States. This is one of the many illustration of our offering less protection to individ- 
ual freedom in extradition proceedings for another country than we provide in our 
own criminal prosecutions. All should be eliminated. 

I am concerned about the proposed treatment of cases involving any issue of 
whether prosecution is on account of political opinions, race, religion or nationality 
and where extradition may be incompatible with humanitarian considerations. 
These are set forth in paragraphs (eXl) (A) and (B) of Section 3194. How can the 
United States possibly extradite a person for prosecution by a foreign country be- 
cause of their political opinions, race, religion or nationality? Our constitution pro- 
hibits such prosecutions here. Can we honor them abroad by arrest, confinement 
and involuntary shipment? Can we leave the question to the Secretary of State? Lib- 
erty cannot be governed by foreign policies. It must be inviolate. Courts must pro- 
tect these rights where people are within our country and another requests their 
bodies. Think only of a South Africa requesting a Black, or a Soviet Union a Jew. 

It is not clear what is intended by "humanitarian considerations." If it means any 
within the Universal Declaration of Human Rights or other international cov- 
enants, convention, compacts or treaties dealing with human rights, or rights under 
our Constitution and laws, then they should be protected by our judiciary. This is 
the function of our courts. No one should be arrested or extradited in violation of 
any such laws. If no such laws are violated, then the Secretary of State can in his 
discretion still decline extradition where treaties reserve that power. 

This brings me to the "political offense" section of the bill, paragraphs (eX2) (A), 
(B) or (C) of Section 3194. While the provisions seek to preserve some jurisdiction for 
Courts to protect rights, they fail to understand what is involved and to provide con- 
stitutional protection uniformly. 

The failure of understanding arises from the tortured history of the "political of- 
fense" exception. It is most dramatically exposed by the proposed treatment of possi- 
bility of prosecutions of "political opinions leaving extradition solely to the Secre- 
tary of State, while "political offenses" are judged by courts. Can our law accord 
greater judicial protection for acts than for opinions? The First Amendment has no 
application? 

The effort to inventory crimes to be considered "political" does not address the 
real concern. The Founding Fathers could not favor extradition for "political of- 
fenses" without inferring that other nations should have extradited our revolution- 
aries within their borders at the request of George III. 

The practice of refusing to extradite persons accused of political offenses existed 
from the beginning of our government. Thomas Jefferson, as our first Secretary of 
State, proclaimed the practice which has been followed by his successors. See 6 
Whiteman, "Digest of International Law at 732; 2 Hyde   'International Law" at 
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1020; E. Clark, "A Treatise Upon the Law of Extradition" 47-49 (1974); I Moore J B 
A Treatise on Extradition and Interstate Rendition" 304-6, 314-5 (1891). Though 
early extradition treaties did not contain political acts exceptions the practice was 
clear: 

"Neither the extradition clause in the treaty of 1794 nor in that of 1842 contains 
any reference to immunity for political offenses, or to the protection of asylum for 
political or religious refugees. The public sentiment of both countries made it unnec- 
essary. Between the United States and Great Britain, it was not supposed, on either 
side, that guarantees were required of each other against a thing inherently impos- 
sible . . ." (Letter of Secretary of State Fish to Mr. Hoffman, May 22, 1876; quoted 
in 2 Hyde, International Law 1020 n.)" 

There are important policy reasons supporting the historic United States practice 
and rule of law prohibiting extradition of political offenders. 

International extradition plays an important role in the control of ordinary crime. 
It provides an essential international cooperation in the apprehension of individuals 
who have committed acts all nations agree are crimes. 

When the acts are political in character, directed against a state and seeking its 
overthrow, different considerations arise. The historic roots of U.S. refusals to extra- 
dite under these circumstances are found in a desire to protect revolutionaries often 
seeking to overthrow tyranny. As has been noted when considering extradition of 
political offenders, our government was born in revolution. The policy sought to ad- 
vance self determination of peoples and avoid taking sides against persons seeking 
to overthrow a dictatorial government. It was aware; too, that such governments 
often denied basic rights of fair trial and inflicted cruel and unusual punishments. 
It was sensitive to the emotion generated by a revolutionary atmosphere. 

The sound foundation for the principle is not a sentimental attachment to revolu- 
tion, or a belief that all governments are repressive. Today we see friendly and un- 
friendly governments, democratic and authoritarian, alike besieged by political tur- 
moil, revolution and terrorist acts. The question is what principle is most supportive 
of individual freedom, self determination and peace. 

When persons are extradited for political acts, the nation returning them takes 
sides in an internal political struggle. Only the state can seek extradition. Its colo- 
nels may commit atrocities with impunity against the people and the very people 
who resist may be turned over to the colonels at their request if found in another 
nation. 

If political offenders are turned over to a friendly nation, by what rationale do we 
decline to return political offenders to unfriendly governments with whom we have 
comparable treaties? Are treaties, part of the supreme law of the land, to be con- 
strued in a consistent manner without regard to the nation involved? If executive 
discretion is the only protection, what happens to the rights of the individual in- 
volved in the struggle? 

Nations which extradite persons accused of political offenses against a foreign 
government on a selective basis, become by that act an enemy of those struggling 
against the foreign government. Nations which refuse to extradite such persons on a 
selective basis become by that act an enemy of that foreign government. Both en- 
large the area of potential conflict and risk international war. A nation which dares 
to live by principle, that is by law, will refuse to extradite a person wanted for polit- 
ical acts against a foreign government, whether friend or foe. 

Simulteneously such a nation should work for international laws and forums to 
deal with terrorist acts, human rights violations by governments and war crimes in 
neutral and balanced proceedings. They alone can protect human rights by offering 
genuine neutrality, permit self determination by not returning persons to govern- 
ments they seek to overthrow, yet apply international standards of criminal conduct 
to both sides. International law can offer peace by avoiding the alignment of nations 
in internal struggles of other peoples while enforcing international rules protecting 
universal human rights. 

Until such rules can be forged and courts created, the United States should stand 
on its historic practice and legal principle prohibiting extradition of political offend- 
ers in the interest of individual freedom, self determination of nations and world 
peace. 

Last week the world witnessed our President, two days after news accounts de- 
scribed the massacre of 700-900 Salvadoran peasants, find that El Salvador was im- 
proving human rights safeguards. How can we possibly let the human rights of 
people in the United States depend on such a corrupt and dishonest executive fact 
finding capacity? 
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If the Secretary of state has absolute power, he will antagonize enemies and 
please friends who are too often Pinochets, Marco's Shahs, Somozas and other des- 
pots. This leads to hostility. 

If there is to be international law, then principle, not politics should govern extra- 
dition. 

I believe the Supreme Court will ultimately decide a person in the United States 
has as much right to a writ of habeas corpus when a foreign tyrant lawlessly re- 
quests a U.S. Marshal to hold him as when a local sheriff does. I would prefer that 
the Congress proclaim this principle for the people. 

Sincerely, 
RAMSEY CLARK. 

LAW OFFICES OF TOPEL & GOODMAN, 
San Francisco, Calif., January 19, 198S. 

Re H.R. 5227, International Extradition. 
Congressman WILUAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAR CONGRESSMAN HUGHES: Thank you for requesting my comments on H.R. 

6227. On the whole, I think H.R. 5227 is an excellent proposal for modernizing inter- 
national extradition procedures. The bill is, in my opinion, superior to S. 1639 in 
virtually every respect in which the two bills differ. H.R. 5227 is much more fairly 
balanced legislation which provides the degree of procedural and substantive fair- 
ness to the accused which is often missing in the Senate bill. 

If there is support in Congress for some modification of the political offense excep- 
tion in international extradition proceedings, the provisions of H.R. 5227 are a rea- 
sonable attempt to define the scope of that defense. While I do not believe there is a 
need to include such definitions in the statute—since the judicial decisions on the 
subject have adequately and fairly defined and interpreted the political ofiense doc- 
trine—I recognize that some statutory definitional language is probably unavoid- 
able. If that is the case, H.R. 5227 provides a structure for the political offense ex- 
ception which seems reasonable and flexible enough to permit the judiciary to dis- 
charge its decisionmaking responsibility in that area. 

The following comments are keyed to the sections of H.R. 5227 which I believe 
deserve further comment or modification. 

3192(aX2): While this provision is not equivalent to a double jeopardy bar, it will 
discourage judge shopping where the first extradition request is denied and no new 
facts can be offered in support of a second extradition request. I think this provision 
is essential to a fair extradition process and is the best method to prevent govern- 
ment forum shopping. 

3192(c): This provision is excellent. It sensibly incorporates mandatory venue 
transfer to the district where the accused is found and eliminates the unfair burden 
of a District of Columbia forum for persons residing or found elsewhere. 

3192(e): As I stated in my previous letter, the 30-day provisional arrest warrant 
period suggested in the House draft and even the 45-day period in the present stat- 
ute are too short. The 60-day provisional arrest period, which is also included in the 
Senate bill is more realistic. 

3194(dKlXC): This provision is somewhat peculiar. There is no question that dual 
criminality is established if the conduct for which the extradition is sought consti- 
tutes an offense under the laws of the United States and the demanding country. 
Incorporation of the reference to the law of the state where the fugitive is found has 
precedential support in numerous early international extradition decisions which 
placed far greater emphasis on state law than does modern extradition law. In light 
of those precedents, inclusion of that provision [(CXiii)] is not objectionable, although 
it seems to reintroduce state law concepts that have been largely abandoned in 
modern federal decisions. I do object to the (CXii) provision concerning "the majority 
of the States". Such a provision strikes me as unreasonably mechanical. I doubt 
that many magistrates (or, for that matter, many prosecutors) are going to be will- 
ing to analyze the law of the fifty states to determine if twenty-six or more states 
agree on the criminality of particular conduct. If such scrutiny is needed to deter- 
mine criminality, it strikes me as highly unlikely that the framers of the particular 
treaty in question (at least on the Uniteid States' side) intended that such conduct be 
a basis for extradition. 

If it is the intent of the bill to allow extradition where the present trend in state 
or federal law is to criminalize the conduct which is the subject of the extradition 
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request, using a mechanical test such as "majority of the States" is unfair to both 
the government and the accused. For example, is it fair to the government if 25 
states (but not 26) criminalize particular conduct? Likewise, is it fair to the accused 
if 26 states have criminalized particular conduct by statute but most of those states 
either have not prosecuted under those statutes because the statutes are archaic, or 
because the statutes have not been interpreted, or have been given conflicting inter- 
pretations? 

I believe that the magistrates are capable of interpreting the trends in the law to 
determine if the conduct is viewed as criminal in this country. I would therefore 
suggest a more flexible provision than (CXii) which would allow the courts to inter- 
pret trends in the crimintil law without being obligated to rule on the basis of nu- 
merical majorities. 

3194<dX2XA): As I read this section, if the applicable treaty does not specify a stat- 
ute of limitations defense, the §3194(dX2XA) statute of limitations defense will only 
be measured by the law of the requesting party. In view of the jurisdictional nature 
of the statute of limitations in all federal criminal offenses to which a statute of 
limitations applies, I believe that the five year federal statute of limitations should 
also be incorporated into this section. I find it unfair to eliminate the bilateral stat- 
ute of limitations feature from this section when that bilateral feature has almost 
always been included in the treaties. 

3194(eX2): I am gratified to see that the bill maintains the jurisdiction of the 
courts to decide the political offense exception in the first instance. As I stated in 
my previous comments on the draft version of this bill, I believe that inclusion of 
the word "normally" in (eX2XB) recognizes that there may be extraordinary situa- 
tions in which a court could find that the acts set forth in (eK2XBXiHvii) could satis- 
fy the political offense exception. 

3194(gXlXB): This subsection may conflict with the Federal Rules of Evidence to 
the extent that Rule 1101(dX3) states that the Rules do not apply to extradition pro- 
ceedings. 

3195(aXl): The appeal procedures are a needed and sensible modernization in ex- 
tradition law for both the government emd the accused. 

3195(aX3): This section appears to give the appellate court the power to hold the 
accused without bail if the Attorney General makes the requisite showing. While 
inclusion of discretionary language is certainly appropriate, I believe this section 
should be modified to state that the appellate court can impose any additional bail 
conditions which will assure the continued presence of the accused rather than 
simply ordering the accused to be held without bail. 

3196(c) (l)-(3): I agree with including some factors in addition to those set forth in 
the Bail Reform Act. I wholeheartedly agree with the bill's rejection of the out- 
moded "special circumstances" bail test which appears in the Senate bill. The spe- 
cial circumstances rule as presently set forth in the case law and as described in the 
legislative history to S. 1639 is unnecessary. The accused in an international extra- 
dition proceeding is often either an American citizen or a foreign national living 
and working openly in this country. Such persons have far less motivation to fail to 
appear for court hearings than defendants in ordinary criminal cases because: (1) 
they are trying to convince a judge not to order them extradited to a foreign coun- 
try. The best way an attorney and his client can convince a judge of the accused's 
basic trustworthiness is to make sure the accused appears in court as ordered; (2) 
bail conditions in extradition cases always entail surrender of passports or other 
travel documents, making unauthorized departure from the country extremely diffi- 
cult; (3) particularly in the case of United States citizens or foreign nationals living 
here legally, there is no motive to flee the country, since those persons will be 
unable to live or work in most other countries witnout immediate detection and 
usually with very minimal extradition protections. Under the provisions of the Bail 
Reform Act, and the additional factors set forth in § 3196<cX3), very high bail would 
always be set where the government can adequately establish that the accused was 
actually fleeing from the demanding country or was otherwise what might be called 
an international fugitive. It is clear that if the accused has illegally entered the 
United States, the risk of flight upon release is potentially greater, and bail will 
undoubtedly be higher. Likewise, if the crime charged is extremely serious and 
would ordinarily result in very high bail under the day-to-day application of the 
Bail Reform Act, a similar bail is going to be set for in an international extradition 
case. 

3196(cX4): I disagree with inclusion of a government right to appeal on the issue of 
bail. As far as I know, the government does not have such a right of appeal in any 
other criminal proceeding. I believe a magistrate or district judge is particularly 
competent to decide the issue of bail. If the government believes that there are addi- 
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tional facts which were not considered by the judge, the proper procedure as in any 
criminal case is for the government to present its new evidence to the extradition 
judge in support of a motion to revoke, increase, or otherwise modify the bail previ- 
ously set. 

I would be happy to discuss the comments further with you or other members of 
your Subcommittee and staff. If a mutually convenient date can be arranged, I will 
testify before the Subcommittee in late January or early February. 

Thank you again for requesting my opinions about this important legislation. 
Very truly yours, 

WILLIAM M. GOODMAN. 

ALLIANCE FOR PHIUPPINK CONCERNS, 
Washington D.C., January U, 1982. 

Representative WILLIAM J. HUGHES, 
Chairman, Judiciary Subcommittee on Crimx, 
Cannon House Office Building, Washington, D.C. 

DEAR REPRESENTATIVE HUGHES: We are pleased to learn that your Subcommitte 
has scheduled hearings on January 26, 1982 to discuss the "Extradition Act of 1981" 
(H.R. 5227). We hope that your inquiry shall address not only the generad signifi- 
cance and implications of the Act and the proposed amendments thereto, but also 
its particular and concrete effects on millions of people who reside in this country. 

One such U.S. constituency that would feel the impact of the Act is the close to a 
million member Filipino community, consisting of both citizens and non-citizens. 

We think that it would be valuable to focus on the Philippines as a case study to 
show how the proposed Act—unless drafted with judicial protection against political 
abuse—would allow a repressive foreign government to abridge the constitutional 
rights of persons living in the United States. 

The Philippine situation makes an excellent case study because, at present, the 
Marcos government htis already filed a criminal conspiracy case against—and has 
announced its intention to seek the return of^40 to 50 anti-Marcos political opposi- 
tionists residing in the U.S., including former Senators Benigno Aquino and Raul 
Manglapus. 

This criminal conspiracy case targets edmost all the top leaders of the different 
anti-Marcos groups organized and existing in the United States, charging them with 
one vast "conspiracy" to overthrow the Philippine government by "assisting" and 
"supporting terrorist activities" in the Philippines. This conspiracy charge is patent- 
ly false and political. Many organizations involved are church-related and non-vio- 
lent as a matter of moral and organizational principle. In addition, there can be no 
so-called conspiracy among these groups because of widely-known differences among 
them. 

There is, however, a common observation among them: that there is still no genu- 
ine rule of law under the Marcos regime but only the unchecked power of Mr. 
Marcos and the military he commands. Respected international legal and human 
rights organizations such as the International Commission of Jurists and Amnesty 
International share this observation and they have decried this absence of the rule 
of law in the Philippines and the almost total control of Marcos over the courts. 

The Marcos charge then is an attempt to silence and intimidate the members of 
the political opposition living in the United States. While these critics originally dis- 
missed the Marcos charge {is no more than political slander and a means of keeping 
them out of the Philippines, recent developments are now giving them a cause of 
serious concern. Last November 27, the U.S. government initialed an Extradition 
Treaty with the repressive regime of Mr. Marcos and this Treaty is now up for rati- 
fication in the U.S. Senate. This Treaty, as presently constituted, if reinforced by an 
extradition process that is without judicial protection against political abuse, will 
surely provide the dangerous instrument by which political critics of Mr. Marcos 
living in the U.S. will be delivered to his repressive government in violation of their 
rights under both the U.S. constitution and international law. 

It is also important to emphasize, in this connection, that Mr. Marcos has arbi- 
trarily passed Martial Law decrees which practically convert all political offenses 
into criminal acts." This has resulted in his continued and vehement denial, when 
confronted with documented charges of human rights violations of political prison- 
ers (See Amnesty International's Report on the Philippines, 1975), that there are no 
political prisoners in the Philippines, but only common criminals charged with vio- 
lations of specific penal laws. 
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In a broader sense, the Philippines case illustrates the inherent dangers when at- 
tempts are made to transform a judicially-safeguard, pohtically-neutral extradition 
process into a foreign policy instrument, subject to all its attendant political shifts. 
At stake, of course, would be the constitutionally guaranteed rights of residents in 
this country. 

A recent article in the Washington Post (January 3, 1982) reports that "a series of 
actions by federal officials, • • • have aroused fears of a major crackdown on anti- 
Marcoe activities among the estimated 800,000 people of Philippine descent in this 
country • • • Anti-Marcos leaders here said they fear the (Extradition) Treaty could 
be used to extradite several prominent Filipinos wanted on what they call fraudu- 
lent charges of murder and other criminal offenses made against them because they 
oppose Marcos." 

Similarly, FBI director William Webster has announced the emergence of two 
new "terrorist" groups in the U.S.—the Filipinos and the Armenians. (Washington 
Post. January 1982). 

We view these multi-pronged developments with extreme concern. We believe 
that using the Philippines as a specific case study will deepen and complete any ex- 
Eunination of the proposed Extradition Act. 

To this end, we wish to propose that you include as a hearing witness, Romeo C!a- 
pulong, Esq, member of the New York bar, one of the founding members of the Alli- 
ance for Philippine Concerns and Chairperson of the Human Rights Committee of 
the Philippine-American Lawyers Association of New York. Mr. Capulong has stud- 
ied the Extradition Bills under consideration and has consulted with international 
law experts on extradition. We believe that he can speak with competence on the 
issues involved and represent the legitimate concerns of those who will be affected 
by this Act. 

Sincerely yours, 
DANTE C. SIMBULAN, 

Coordinator, Alliance for Philippine Concerns and 
Executive Director, Church Coalition for Human Rights in the Philippines. 

ODETTE VILLANUEVA, 
Task Force on Extradition Alliance for Philippine Concerns. 

LAW OFFICES JENNER & BLOCK, 
Chicago, III., Nov. 6, 1981. 

Hon. WII,LI.\MJ. HLUHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAR MR. HUGHES: In response to your letter of October 20 regarding the draft 

bill on extradition, I enclose for your information a copy of a letter which I wrote to 
Senator Thurmond regarding S. 1639 on October 16, 1981. As you can see, I am op- 
posed to permitting the courts to decide the "political offense'  issue. My opposition 
18 based on my experience in the Abu Eain case, and from reading the diverse—and 
often conflicting and erroneous—rulings on this touchy issue. 

Yours truly, 
THOMAS P. SULUVAN. 

LAW OFFICES JENNER & BLOCK, 
Chicago, III., Oct. 16, 19S1. 

Re S. 1639 
Hon. STROM THURMOND, 
U.S. Senator, Russell Senate Office Building, 
Washington, DC. 

DEAR SENATOR THURMOND: Thank you for your letter of September 29, 1981 re- 
garding S. 1639, the Extradition Act of 1981. I served as United States Attorney in 
the Northern District of Illinois from July, 1977 through April, 1981. During that 
time, I personally handled the trial of the Ziad Abu E^n extradition case which is 
referred to in footnote 57 of the materials you sent me (Congressional Record, page 
S. 9959). As a result of my experiences in that case, I strongly support the enact- 
ment of S. 1639, particularly insofar as that statute authorizes the government to 
take a direct appeal from the decision of the trail judge, and prohibits the courts 
from determining the "political offense" issues which are often raised in extradition 
cases. The reasons for my support of these provisions are set forth in some length in 
a letter I wrote to Attorney General Benjamin R. Civilette on October 16, 1979, but I 
do not feel free to disclose to you the text of that letter since it was an intra-office 

1»-617   0—83- 
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communication within the Department of Justice. Perhaps you can optain a copy of 
the letter from the Attorney General, or obtain the Attorney General's permission 
for me to deliver a copy to you. 

I do have a suggestion K)r an amendment to Section 3194(a). I recommend that 
the following bracketed language be added to the existing language which is not 
bracketed: 

"The court • " • does not have jurisdiction to determine [whether the request for 
extradition has, in fact, been made with a view to trying or punishing the extraditee 
for an offense of a political character, or] whether the foreign state is seeking the 
extradition of the person for a political offense or for an offense of a political char- 
acter, or for the purpose of prosecuting or punishing the person for his political 
opinions. • • •" 

The reason for the added language is that nearly every extradition treaty current- 
ly in effect contains a phrase to the effect that "a person may not be extradited if 
tne person sought proves that the request for his extradition has, in fact, been made 
with a view to trying or punishing him (the extraditee) for an offense of a political 
character." With the additional phrase which I have suggested, the proposed extra- 
dition amendments will clearly establish that the Judiciary has no role whatsoever 
in determining the applicability of any so-called "political offense exception" found 
in any existing treaty. 

Along these same lines, I recommend that Section 3196(aX3) be amended to have 
the following bracketed language added to the existing language which is not brack- 
eted: 

"The Secretary of State • • • may decline to order the surrender of the person if 
the Secretary is persuaded, by written evidence and argument submitted to him by 
the person sought, that the foreign state is seeking the person's extradition for a 
political offense or an offense of a political character or for the purpose of prosecut- 
ing or punishing the person for his political opinions [or where the Secretary is per- 
suaded that the person sought has established that the request has in fact, been 
made with a view to trying or punishing the extraditee for an offense of a political 
character]." 

I am of the firm belief that the passage of S 1639 will greatly improve the proce- 
dures which govern extradition cases, and will advance the cause of justice from the 
viewpoint both of the government and the public as well as the person whose extra- 
dition is being sought. 

I will be glad to provide any further information which I can. 
Yours truly, 

THOMAS P. SULUVAN. 

JEI«JER & BLOCK, 
Chicago, III, January 18, 1982. 

Hon. WiLUAM J. HUGHES, 
Chairman, Subcommittee on Crime, Committee on the Judiciary, House of Repre- 

sentatives, Washington, D.C. 
DEAR MR. HUGHES: I have reviewed H.R. 5227, the bill which you introduced on 

December 15, 1981 dealing with extradition law. I am in favor of your bill, and I 
think it embodies many needed reforms to our present extradition law. Personally, I 
would prefer that the courts have nothing to do with the determination as to wheth- 
er an offense is "a political offense," but rather that this determination be left to 
the Secretary of State. However, your bill contains such restrictions upon the 
court's authority in this regard that I believe it is a satisfactory resolution of that 
problem. 

RespectuUy yours, 
THOMAS P. SULUVAN. 

UNivERsmf OP HOUSTON, 
Houston. Tex., November 12, 1981. 

Representative WILLIAM J. HUGHES, 
Chairman, Subcommittee on Crime, 
House Committee on the Judiciary, Washington, D.C 

DEAR CHAIRMAN HUGHES: Thank you for your letter earlier about the proposed 
legislation concerning the law of extradition. Time does not now permit extensive 
comment, but I would like to look into this matter mor« thoroughly later. For now, 
may I make two suggestions? 
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With regard to the Committee "Discussion Draft [26 October 198ir, Section 3194, 

at page 8, line 24, could you add "international law and/or" to that line so as to 
read: "punishable under international law and/or the laws of—" Reason: with this 
language it would be clearer that extradition to an international tribunal prosecut- 
ing for violations of international law and to a foreign state prosecuting violations 
of international law over which it has universal jurisdiction is permissible whether 
or not a violation of foreign state law is the theoretic basis for foreign state jurisdic- 
tion and whether or not an international tribunal might later come into existence 
and there are other concerns about extradition to such an entity. 

With regard to the same draft. Sec. 3196(bX2), on page 12, line 21, wouldn't it be 
wise to include two additional sections (new F & G, change present to F to H) which 
read: 

"(F) an offense involving any serious violations of human rights;" 
"(G) any other offense against the law of nations punishable as a criminal offense 

under international law; or" 
Reason: this rounds out the exceptions to the political offense exception, covers 

offenses not listed in the present and incomplete list, and fits newer case develop- 
ments. Otherwise, certain international law violations will still be considered to be 
"political offenses" despite the obvious fact that any violation of international law 
should not be so classified for domestic law purposes. 

Thanks. 
Sincerely, 

JORDAN J. PAUST, 
Professor of Law. 

HOUSE OF REPRESENTATIVES, 
Washington, D.C.. September SO, 1981. 

Hon. WiLUAM J. HUGHES, 
U.S. House of Representatives, 
Washington, D.C. 

DEAR BILL: The following resolution was sent to me by Dean Richard Huber of 
Boston College Law School. It was adopted at the Fourth Annual Conference of the 
International Association of Jurists, Italv-U.S.A.-Switzerland. I told Dean Huber I 
would pursue this with some members of the Judiciary Committee who might have 
some expertise in this subject. I would be interested in your opinion on the matter. 

The resolution was presented to Anthony General Smith two weeks ago and I 
don't know if any expression on the matter from the Clommittee would be appropri- 
ate. I'd appreciate knowing what you think. 

BARNEY FRANK. 

RESOLUTION 

Whereas, the Fourth International Conference of the International Association of 
Jurists Italy-U.S.A.-Switzerland was held at Boston, Massachusetts, September 8-9, 
1981, on the subject of international judicial assistance.; 

Whereas, it is the resolution of the Association that this body should strive to 
have a better understanding of the legal systems of one another so as to promote 
the universal principles of law common to those systems, and to further judicial as- 
sistance and cooperation between the judicial and executive authorities of the coun- 
tries involved; 

Whereas, it is the resolution of the Association that the existing legal regime be- 
tween the United States and Italy in the area of extradition requires revitalization 
and strengthening so as to combat more effectively international terrorism and 
criminal activities affecting the Italian and the American people and the public 
order in both countries; 

Now therefore, it is hoped, and it is hereby recommended, that the Governments 
of the United States and Italy will strive to reformulate Articles 5 and 12 of the 
existing Extradition Treaty between the two countries to the end that the judicial 
authorities of the two countries, in passing upon extradition requests, limit their ex- 
amination of the validity of an extradition request to the arrest orders issued by the 
authorities of the requesting country and the prima facie evidence submitted in sup- 
port thereof, and avoid a reexamination of the merits of the guilt or innocence of 
the person sought to be extradited which, in the past, has on occasion served to 
defeat valid extradition requests thereby impeding the administration of justice in 
the requesting State. 
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UNIVERSITY OF HOUSTON, 
Houston. Tex., September n, 1981. 

Subject: Terrorism legislation. 
Representative WILLIAM J. HUGHES, 
Chairman, Subcommittee on Crime, House Judiciary Committee, U.S. House of Rep- 

resentatives, Washington, D.C. 
DEAR REPRESENTATIVE HUGHES: With regard to recent efforts to draft legislation 

concerning acts of extraterritorial terrorism, may I suggest the enclosed draft legis- 
lation prepared for the American Society of International Law study group, while 
under contract with the State Department? 

Also, would you be so kind to provide me with any relevant drafts of proposed 
legislation? I am writing an article for Michigan's Yearbook of Int'l Studies on ex- 
traterritorial jurisdiction over terrorist acts and would find such material useful. 

Thank you very much. 
Sincerely, 

JORDAN J. PAUST, 
Professor of Law. 

[Extract from A. Evans & J. Murphy (eds.). Legal AspecU of Transnational Terrorism 393-394 and 610 (A.S.I.L. 
1978) 

PROPOSED FEDERAL LEGISLATION TO ACQUIRE JURISDICTION OVER AND PROSECtrrE 
ACTS or INTERNATIONAL TERRORISM 

(NOTE.—This first draft can be expanded to include an extraterritorial "aiding 
and abetting" or "conspiracy" in connection with transnational acts of terrorism as 
defined by the Act.) 

A BILL To amend title 18, United States Code, to provide a penalty for the 
commission of acts of international terrorism at home or abroad. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled. That Chapter 7 of title 18, United States Code, is 
amended by adding after section 114 the following new section: 
"§ 115. CommiRBlon of International Terrorism 

"(a) Whoever assaults, strikes, wounds, kidnaps, imprisons, or threatens violence 
to another human being within the ordinary jurisdiction, and special maritime and 
territorial jurisdiction of the United States, or whoever does so abroad, and thereby 
commits an act of terrorism against a U.S. citizen or in any manner contrary to 
international law, shall be fined not more than $10,000, or imprisoned for not more 
than ten years, or both. 

"(b) Whoever commits an act of terrorism proscribed above which leads to the 
death of another human being shall be subject to a penalty of death or life impris- 
onment. 

"(c) As used in subsection (a), the term— 
"(1) 'terrorism' means any intentional use of violence or a threat of violence by 

the accused against an instrumental target in order to communicate to a primary 
target a threat of future violence so as to coerce the primary target through intense 
fear or anxiety; 

"(2) 'in any manner contrary to international law' means in any manner contrary 
to treaty law to which the United States is a party or customary international law, 
e.g., treaty and customary law prohibiting terrorism against the civilian population 
in time of armed conflict or in a manner prohibited by general human rights law: 

"(d) As used in subsection (c), the term— 
"(1) 'instrumental target' means a human or nonhuman target which is assaulted, 

struck, wounded, kidnapped, imprisoned or detained, or threatened with violence in 
order to communicate the threat of future violence to and coerce some primary 
target. In some cases, the instrumental target and the primary target could be the 
same person. 

"(2) 'primary target' means a human target which is the intended victim of terror- 
istic coercion. 

COMMENT 

Jurisdiction is now obtained over acts of terrorism committed against United 
States citizens abroad for which there had previously been no federal jurisdiction. 
Jurisdiction, under international law, is permissible under the nationality and pro- 
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tective theories of jurisdiction; while passive personality theory is not specifically 
adopted, it would also support such a jurisdictional basis under international law. 
There can be no doubt that with increasing terroristic threats against United States 
citizens abroad, that the United States has significant security and protective inter- 
ests at stake. 

Reference to international law in supplementation of jurisdiction over acts of ter- 
rorism committed against United States citizens will assure United States ability to 
effectively implement several international treaties relating to this crime and the 
general customary international norms which are also violated by acts of interna- 
tional terrorism. Other federal provisions use international law as a standard; for 
example, federal law punishing acts of piracy and war crimes. 

Reference to "international" terrorism is necessary so as to assure that the 
United States does not impermissibly interfer with some activity which is primarily 
within the domestic jurisdiction of another state. The term "international' does not 
have to be defined, but would refer to acts with international impact or effect such 
as attacks against United States citizens within a foreign country, attacks against 
foreign diplomats in a foreign country (using international treaty and customary 
law as a jurisdictional base), significant acts of terrorism committed abroad but with 
significant international impact or effect, significant acts of terrorism committed 
abroad against foreign nationals but in violation of international treaty law which 
authorized universal jurisdiction over prosecution of the offense, and so forth. 

NOTE.—On the above principles of jurisdiction, see also: 2 Houston Journal of In- 
ternational Law 239-245 (1979).) 

U. Proposed Federal Legislation to Proscribe Activities in Connection with certain 
illegal weapon systems: 

Any person who manufacturers, produces, or sells weapon systems for use against 
hum£m beings or uses them to kill or iiyure a human being when such weapon sys- 
tems are proscribed for use against human beings under international law, shall be 
fined not more than $10,000 per incident or imprisoned not more than 10 years, or 
both; but if death results, such person shall be subject to imprisonment for any term 
of years or for life. This provision shall have extraterritorial effect to the extent 
that such is consistent with international law. 

WHEN EXTRADITION LAWS ARE TAINTED BY A COUNTRY'S POUTICS 

To the Editor: 
As one of the attorneys in the case of Ziad Abu Eain, a 22-year-old Palestinian 

whom U.S. authorities extradited to Israel on Dec. 12, 1981, to stand trial on 
charges arising out of a bombing in Israel on May 14, 1979, I am writing to respond 
to a Dec. 29 Times editorial [which dealt with that case and with the case of Des- 
mond Mackin, an Irish Republican Army member]. 

First, I was genuinely shocked that you would write a lead editorial about the 
case when The Times, in the more than two and a half years the case was before 
U.S. courts and the Secretary of State, did not think it necessary to report on its 
important issues. 

Second, your editorial regards the U.N. General Assembly human rights resolu- 
tion of Dec. 16 relating to the case of Abu Eain—passed 75 to 21—as just another 
manifestation of "animus toward Israel." I think that you misread the experience of 
many countries in the world with extradition laws and procedures and their under- 
standing of the time-honored, judicially evolved and codified principle of the non- 
extraditability of persons charged with "offenses of a political character." 

The American judiciary has without substantial deviation adopted the standard 
set forth in English law, where the term "political offense" has uniformly been con- 
strued to encompass those offenses that are "incidental to serve political distur- 
bances such as war, revolution and rebellion." Both recent cases involving members 
of the I.R.A. (Mackin and McMuUen) upheld that principle. 

The principle, however, was deviated from in the Abu Eain case because of the 
State Department's decision to make known to the court its views on the legal issue 
involved, thus politicizing the question of what constitutes an "offense of a political 
character." 

The department's involvement in the Abu Eain extradition hearing further un- 
dermined the ability of defense counsel to question the validity of the evidence 
Israel was presenting. 

Coupled with the State and Justice Departments' efforts to remove from the juris- 
diction of our Federal courts the decision whether an offense upon which an extradi- 
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tion request is based is of a political character is the Senate Judiciary Committee's 
consideration of a bill that would accomplish the same result. If these efforts are 
successful, extradition decisions in political cases will be totally politicized and the 
American people will become direct party to foreign conflicts. 

Indeed, in the Abu Eain case we have the first judicial precedent of the extradi- 
tion of a person alleged to have been a member of a mass-based guerrilla movement 
for trial under the common criminal laws of the country against which the act was 
alleged to have been directed. The reaction of the majority of the people in the 
world is the U.N. resolution. 

The editorial does not seriously discuss the issues posed by the recommendation to 
politicize the extradition process, although it essentially support such action. I be- 
lieve the public should know the pros and cons before such measures are adopted, 
either by the courts or the Congress. 

Despite the editorial's dismissal of the U.N. resolution, the fact remains that such 
actions as the extradition of Abu Eain hold American judicial and diplomatic pro- 
ceedings up to rebuke and endanger American interests abroad. The ' political inci- 
dence test' was well considered and had strong policy bases. The Abu E^n extradi- 
tion decision and its aftermath, which has not yet run its course, point this up only 
too well. 

ABOEEN M. JABARA. 

DETROIT, MICH., January 6, 1982. 

[From the Congreasional Record, Dec. 15, 1981] 

EbcTRADinoN REFORM 

(Statement of Hon. William J. Hughes of New Jersey) 

Mr. HUGHES. Mr. Speaker, today I am introducing a bill to reform the laws of the 
United States with respect to extradition. Current extradition laws have been on 
the books for well over a century and have never been reviewed in a comprehensive 
fashion. According to both the Departments of Justice and State and leading practi- 
tioners and academics, these provisions are not adequate in dealing with interna- 
tional crime control. The bill I am offering for introduction is designed to facilitate 
reform in this area. The Subcommittee on Crime, which I chair, will hold a hearing 
on this bill in the near future. 

Increased ease and frequency of intercontinental travel has created international 
law problems that were unforeseen by the Congress of the 19th century. In recent 
years there has been a dramatic increase in the number of extradition requests 
made by foreign countries for terrorists and for persons involved in drug trafficking. 
Improved international cooperation is prosecuting these types of offenses will very 
likely produce an even greater level of extradition demands in the future. The cur- 
rent procedures carry forward the anomalies of a bygone era. The inconveniences 
caused by these statutory deficiencies are relatively minor now, but are likely to 
cause m£^or problems in the future. 

In addition, the United states has undertaken negotiations and executed new ex- 
tradition treaties that cannot be fully implemented under present law. The modern- 
ization of extradition procedures would be an important step forward in implement- 
ingthese international obligations. 

This bill has been developed with the assistance of the Departments of Justice 
and State. Many of the ideas for reform in this area have come directly from their 
suggestions. Among the suggestions made by the administration that have been in- 
corporated are the following; 

First, require that the Attorney General act as complainant in extradition mat- 
ters. Under current law a foreign government—or someone claiming to be acting on 
behalf of such government—can initiate an extradition proceeding. The suggested 
change is recognized practice in virtually every othr country. The proposed Miange 
will also avoid foreign policy problems that arise under current law. 

Second, permit an arrest warrant to be issued when the location of the fugitive is 
not know. This procedure will facilitate the efforts of law enforcement in locating 
persons sought for extradition, including suspected terrorists. 

Third, j)ermit the commencement of extradition proceedings upon the issuance of 
a summons. This procedure is appropriate when the fugitive's location is known and 
the risk of flight is small. This procedural device will also save money. 

Fourth, set standards for the release of a person sought for extradition. Under 
current law there is no explicit treatment of the question of when and whether to 
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release a person sought for criminal activity by a foreign govemment. The absence 
of statutory criteria for use by the courts has produced some inappropriate results. 
The proposed release criteria takes into account the dangerousness of the accused 
person, ties to the community, seriousness of the offense, and the need to honor our 
solemn treaty obligations. 

Fifth, permits fugitives to be temporarily extradited to the United Strates for trial 
and sentencing. This change will assist law enforcement by allowing timely disposi- 
tion of violations of American law. Under current law we would have to wait until 
any foreign sentence was served. 

Sixth, establishes the right to counsel of accused persons and authorizes the ap- 
pointnaent of counsel for indigents. 

Seventh, clariHes the requirements of double criminality. International law and 
our extradition treaties require that the offense that is the subject of the proceeding 
be an offense in both the requesting State and the United States. The bill clarifies 
current law by providing that the alleged offenses must be an offense similar to a 
crime against: A m^ority of the States or the United States; the United States; or 
against the laws of the State in which the suspect is found. 

Eighth, permits either party to appeal the decisions of the district court. Under 
current law neither side may appeal. As a practical matter, however, the defendant 
can obtain review through habeas corpus proceedings, and the Govemment by com- 
mencing a new proceeding. Direct appellate review will be more efficient. 

Ninth, clarifies or codifies current extradition practices and sets forth clear proce- 
dures for use by the courts and the Attorney General. 

There is one area where the bill differs from the previous recommendations of the 
Departments of Justice and State; treaties of the political offense exception and the 
application of defenses to extradition. Under current law virtually all of our extradi- 
tion treaties provide that the United States does not have an obligation to return an 
alleged offender who has committed a political offense. The Federal district courts 
generally make this determination under current law. The administration wants to 
change this practice to vest these determinations in the discretion of the Secretary 
of State. 

The bill I am introducing leaves the authority for making decisions about political 
offenses with the independent judicial branch. While there are legitimate concerns 
about the possible adverse consequences of the current practice on the political of- 
fense question, I believe they are adequately addressed in the bill. The bill sets forth 
for the first time in Federal law clear statutory criteria for the courts to use in de- 
termining a safeguard against possible abuse by guaranteeing the Government the 
right to appeal. These two changes should resolve most of the objections the affected 
agencies have to current law. If the witnesses at our forthcoming hearings offer per- 
suasive reasons for modifying the current law, then such a change in the bill will be 
made. I am confident that any bill that emerges will fashion an appropriate balance 
between the rights of the accused and the foreign policy needs of our Govemment. 

I extend an invitation to interested parties to comment on this bill. Comments or 
requests to testify should be made to the Subcommittee on Crime, 207 Csmnon 
House Office Building, Washington, D.C. 20515 or telephone: 202/225-1695. 

[Froni the Congressional Record, May 13, 1982] 

H.R. 6046—THE EXTRADITION ACT OF 1982 

(Statement of Hon. William J. Hughes of New Jersey) 

Mr. HUGHES. Mr. Speaker, on March 24, 1982, the Subcommittee on Crime, which 
I chair, reported to the full Judiciary Committee my bill, H.R. 6046, the Extradition 
Act of 1982. This bill represents the first comprehensive reform of the extradition 
laws in over a century. As it is with many attempts at comprehensive reform, this 
bill has generated a fair amount of controversy. I have previously included in the 
RECORD a brief description of the important features of the bill. See Congressional 
Record, December 15, 1981, at E5877. However, because of the large volume of mail 
from constituents of many Members on this bill, I felt it would be appropriate to 
answer some of the questions that come up most frequently. 

What is the basic purpose of the bill? H.R. 6046 creates a modern and coherent 
set of procedures for the executive branch and the courts to use in processing re- 
quests by foreign governments for the return of persons accused of committing 
crimes in foreign countries. The United States has a treaty obligation to extradite 
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such persons if the requirements of the treaty and international law are complied 
with. 

Why is such legislation necessary? The current Federal law has not been compre- 
hensively reviewed in over 100 years. Current law contains a large number of anti- 
quated provisions and anomalies. For example, under current law Qeither the 
person being sought or the government can appeal an extradition decision. The bill 
cures this and other defects of current law in a manner that is generally acceptable 
to the Departments of Justice and State as well as to persons representing persons 
sought for extradition. 

E>oe8 the United States have a treaty obligation to extradited persons who are 
being sought for political offenses? All of the extradition treaties to which the 
United States is a party contain an exception to the extradition obligation for per- 
sons who have committed or are being sought for a political offense. This so-called 
political offense doctrine serves to guarantee that our Government will remain neu- 
tral with respect to the internal political disputes of foreign countries. Just as it 
would have been inappropriate for France to return George Washington to England 
for a criminal trial during the Revolutionary War, we should not be forced to take 
sides in another country's civil war. As a general matter, the political offense excep- 
tion has been defined by the courts to include both free speech or political advocacy 
crimes as well as certain crimes of violence that are politically motivated. 

Who decides whether a person is being sought by a foreign state for a political 
offense? Under current law this decision is left to the discretion of the courts. Under 
the provisions of H.R. 6046, as well as its predecessor bill, H.R. 5227, this question 
will be decided by the Federal courts. Current law is improved by the addition of 
legislative guidance as to the meaning of the concept of a political offense. 

H.R. 6046 retains current law because the subcommittee concluded that there was 
a strong showing that the detachment and neutrality of the judiciary is necessary to 
preserve the political and human rights of persons being sought for extradition. Be- 
cause extradition involves removal of a person, including U.S. citizens for trial in a 
foreign country upon a mere showing of probably cause, we felt that some rudimen- 
tary due process protections should be required. 

The position of the administration on this issue is that the Secretary of State 
should decide—without any judicial review—whether a person being sought for ex- 
tradition has committed a political ofTense. This position is embodied in S. 1639, and 
S 1940, as introduced, by Senator Thurmond. 

What relationship does the legislation have with a pending extradition treaty 
with the Philippines? The administration has negotiated, but has not yet officially 
sent to the Senate, an extradition treaty with the Republic of the Philippines. One 
of the provisions of the proposed treaty is that political offense questions are to be 
decided by the Secretary of State. Any conflict between this treaty provision and 
any domestic law would be decided according to which act occurred later in time. 
The administration hfis indicated to me informally that in the event that the House 
version of the Extradition Reform Act passes that the proposed extradition treaty 
with the Philippines will not be submitted until the decisionmaking authority on 
the political offense question has been changed to preserve the role of the courts. 

Wnat is the status of the legislation? H.R. 6046 has been successfully reported by 
the Subcommittee on Crime and is awaiting action in the full Judiciary Committee. 
S. 1940 by Senator Thurmond has been reported (see S. Rept. No. 97-331) and on 
April 19, 1982, was suquentially referred to the Senate Committee on Foreign Rela- 
tions for 30 days. The Senate version of the Extradition Reform Act provides that 
the political olTense question shall be decided by the Secretary of State using the 
legislative guidance as is found in the House bill. Unlike the original Senate bill, 
the bill as reported provides that the decision of the Secretary of State on the po- 
litical ofTense question is judicially reviewable by an appropriate U.S. Court of Ap- 
peals using a substantial evidence test. 

What other controversial issues are raised by this legislation? Some of the constit- 
uent mail has raised questions about three other issues relating to extradition. One 
concern related to the potential unfairness of the criminal tribunal that the person 
will be returned to. Under a well-established rule of law, American courts have re- 
frained from inquiring into the fairness of the court procedures to be applied in the 
foreign country. Neeley v. Henkel, 180 U.S. 109 (1901); Gallina v. Fmzer, 278 F. 2d 
(2d Cir. 1960). This is not to say, however, that the person being sought has no pro- 
tection from abusive treatment by the foreign country. First, we should enter into 
extradition treaties only with those countries with legal systems that provide some 
fundamental fairness. For example, we do not have an extradition treaty with the 
Soviet Union. To the extent that we have existing extradition treaties with coun- 
tries with a less than perfect record concerning the protection of human rights, 
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there are two other steps that can be taken. First, we can renegotiate such treaties, 
or if that is not possible, terminate the agreement. Second, the Secretary of State 
has broad discretion in deciding whether to proceed with the extradition request. 
Moreover, even if extradition is permitted by the courts, the Secretary can condition 
such person's return upon an agreement by the foreign country to treat the person 
in a particular fashion; for example, no trial by any ad hoc court. 

H.R. 6046 preserves the current rule of noninquiry into the procedures used in 
the foreign state, but in light of the other significant departure from this rule of 
noninquiry would inappropriately involve American courts in evaluating the fair- 
ness of other countries legal systems. Such a result would be nearly impossible to 
achieve without both embroiling our country in sensitive political judgments about 
the relative merits of other countries laws and mores. Decisions about whether or 
not to have an extradition relationship with a foreign state are best left to the 
treaty ratification process and the discretion of the Secretary of State. 

Another concern raised in some constituent mail relates to the question of wheth- 
er the courts should have some role in determining whether the person is being 
sought by the foreign country based upon political motives. A similar set of consid- 
erations apply here as with the rule of noninquiry. Judgments about the political 
context or motivation of the requesting state in making the extradition request have 
traditionally been left with the discretion of the Secretary of State. Unlike the polit- 
ical offense exception, which usually involves a subjective assessment of the state of 
mind of the alleged offender, the question of the motive of the requesting country 
involves a subjective evaluation of the state of mind of a foreign government. This 
type of judgment is not appropriate for judicial assessment. It is one thing to ask 
the courts to look into the motive of an individual offender, it is quite another 
matter to require them to make what are essentially foreign policy judgments. Abu 
Eain v. Wilkes, 641 F. 2d 504 (7th Cir. 1981), cert, denied, U.S. (1981; 
Garvia-Gullerin v. United States, 450 F. 2d 1192 (5th Cir. 1971); In re Lincoln, 228 
Fed. 70, 74, afTd per curiam, 241 U.S. 651 (1916). 

What is the position of the administration on the House bill? The administration 
prefers to have the question of whether a person committed a political offense to be 
decided by the Secretary of State without any judicial review or jurisdiction. 

The only other issue raised by the Justice Department relates to release pending 
an extradition hearing. Under current Federal law there is no statutory right to re- 
lease pending an extradition hearing. The courts have pointed to their inherent 
power to justify the release of persons based upon a showing of special circum- 
stances. Wright V. Henkel, 190 U.S. 40, 62-63 (1903). The subcommittee concluded 
that the standards for release under current law should be clarified. As a result the 
provisions of H.R. 6046 permit a person being sought for extradition to apply for 
prehearing release. The bill recognizes the fact that the United States may not have 
sufficient information about the person being sought at the time of the initial re- 
quest because of the de jure complainant is the foreign government. Thus, for the 
first 10 days after arrest, the burden of proof is on the person being sought to estab- 
lish that he or she can be released without risk. After the expiration of 10 days, or 
the receipt of a complete set of information from the foreign government, the 
burden of justifying detention is on the government. 

H.R. 6046 does not apply the same bail rules or procedures as are used in domes- 
tic criminal cases. Our treaty obligations impose a legal duty on the United States 
to make our best efforts as securing the return of alleged fugitives. The failure to 
return such persons because of flight from an extradition hearing could have delete- 
rious consequences both in terms of treaty compliance and—as a practical matter— 
with respect to subsequent American extradition from that foreign country. 

The differences between extradition cases and domestic criminal cases is recog- 
nized in the legislation in two important ways. First, the bill provides for a shifting 
burden of proof based on the likelihood of information being available. Second, the 
courts are instructed not to release a person being sought for extradition if such a 
person is: a flight risk; a danger to the community; or such release would jeopardize 
an extradition treaty relationship with a foreign state. 

The Department of Justice apparently would prefer to have the burden of justify- 
ing release always remain with the person being sought for release. This preventive 
detention approach seemed to the subcommittee to tip the balance of liberty consid- 
erations too far against the individual. In addition, the subcommittee felt that the 
release considerations outlined above sufficiently took into account the unique 
nature of extradition proceedings. Finally, the inclusion of a Government right to 
appeal release decisions should eliminate the possibility of erroneous release deci- 
sions. 
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What are the differences between the bill as originally introduced, H.R. 5227, and 
the bill as reported by the Subcommittee on Crime, H.R. 6406? 

First, a new section 3197 on transit extradition has been added at the suggestion 
of the Justice Department. This section provides that the United States may cooper- 
ate with the movement of persons through the United States to assist extradition to 
a third country. 

Second, a new subsection (f) is added to section 3199 to authorize the Supreme 
Court to issue rules of practice and procedure. 

Third, several minor changes are made to make clear the intention of the drafters 
that the Secretary of State has an adequate period of time to evaluate claims that a 
person found extraditable by the court should nonetheless not be extradited for 
some other reason. 

Fourth, the requirement of dual criminality is amended to provide that, in addi- 
tion to requiring that an offense that is the basis for an extradition request is a 
violation of the criminal law of both countries, the alleged criminal conduct must 
also be the subject of serious penal treatment. The amendment requires that the 
crime for which extradition is being sought be punishable by more thim I year in 
jail—when the person is to be prosecuted—or 6 months in prison—if the person has 
already been convicted and is being returned to serve a sentence. 

Fifth, an amendment to limit the use of provisional arrests to 60 days, regardless 
of whether the extradition treaty provides otherwise. 

Sixth, three amendments are made to improve the procedure for decisionmaking 
with respect to determinations on the political offense exception: To allow either 
party to move to have such cases decided only by the district court; to preclude the 
introduction of political offense exception evidence until the person being sought is 
found otherwise extraditable, and to place the burden of proving the application of 
the political offense exception on the person being sought by a preponderance of the 
evidence. 

Seventh, an amendment to set forth criteria to be used by the Secretary of State 
in assessing the order of priority to give to competing extradition requests for the 
same person. 

Eighth, an amendment to the general provisions, section 3199, to clarify the statu- 
tory release criteria for persons awaiting an extradition hearing. 

Any Member wishing to obtain further information on this bill should contact the 
staff of the Subcommittee on Crime; msyority—51695, 207 Cannon or minority— 
57087, 111 Cannon. 

The description referred to follows: 

EXTRADITION REFORM 

Mr. HuoHES. Mr. Speaker, today I am introducing a bill to reform the laws of the 
United States with respect to extradition. Current extradition laws have been on 
the books for well over a century and have never been reviewed in a comprehensive 
fashion. According to both the l3epartment8 of Justice and State and leading practi- 
tioners and academics, these provisions are not adequate in dealing with interna- 
tional crime control. The bill I am offering for introduction is designed to facilitate 
reform in this area. The Subcommittee on Crime, which I chair, will hold a hearing 
on this bill in the near future. 

Increased ease and frequency of intercontinental travel has created international 
law problems that were unforeseen by the Congress of the 19th century. In recent 
years there has been a dramatic increase in the number of extradition requests 
made by foreign countries for terrorists and for persons involved in the drug traf- 
ficking. Improved international cooperation in prosecuting these types of offenses 
will very likely produce an even greater level of extradition demands in the future. 
The current procedures carry forward the anomalies of a bygone era. The inconve- 
niences caused by these statutory deficiencies are relatively minor, now but are 
likely to cause m^or problems in the future. 

In addition, the United States has undertaken negotiations and executed new ex- 
tradition treaties that cannot be fully implemented under present law. The modern- 
ization of extradition procedures would be an important step forward in implement- 
ing these international obligations. 

This bill has been developed with the assistance of the Departments of Justice 
and State. Many of the ideas for reform in this area have come directly from their 
suggestions. Among the suggestions made by the administration that have been in- 
corporated are the following: 

First, require that the Attorney General act as complainant in extradition mat- 
ters. Under current law a foreign government—or someone claiming to be acting on 
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behalf of such government—can initiate an extradition proceeding. The suggested 
change is recognized practice in virtually every other country. The purposed change 
will also avoid foreign policy problems that arise under current law. 

Second, permit an arrest warrant to be issued when the location of the fugitive is 
not known. This procedure will facilitate the efforts of law enforcement in locating 
persons sought for extradition, including suspected terrorists. 

Third, permit the commencement of extradition proceedings upon the issuance of 
a summons. This procedure is appropriate when the fugitive's location is known and 
the risk of flight is small. This procedural device will also save money. 

Fourth, set standards for the release of a person sought for extradition. Under 
current law there is no explicit treatment of the question of when and whether to 
release a person sought for criminal activity by a foreign government. The absence 
of statutory criteria for use by the courts has produced some in appropriate results. 
The proposed release criteria takes into account the dangerousness of the accused 
person, ties to the community, seriousness of the offense, and the need to honor our 
solemn treaty obligations. 

Fifth, permits fugitives to be temporarily extradited to the United States for trail 
and sentencing. This change will assist law enforcement by allowing timely disposi- 
tion of violations of American law. Under current law we would have to wait until 
any foreign sentence was served. 

Sixth, establishes the right to counsel of accused persons and authorizes the ap- 
pointment of counsel for indigents. 

Seventh, clarifies the requirements of double criminality. International law and 
our extradition treaties require that the offense that is the subject of the proceeding 
be an offense in both the requesting State and the United States. The bill clarifies 
current law by providing that the alleged offenses must be an offense similar to a 
crime against: A majority of the States or the United States; the United States; or 
against the laws of the State in which the suspect if found. 

Eighth, permits either party to appefd the decisions of the district court. Under 
current law neither side may appeal. As a practical matter, however, the defendant 
can obtain review through habeas corpus proceedings, and the Government by com- 
mencing a new proceeding. Direct appellate review will be made efficient. 

Ninth, clarifies or codifies current extradition practices and sets forth clear proce- 
dures for use by the courts and the Attorney General. 

There is one area where the bill differs from the previous recommendations of the 
Departments of Justice and State; treatment of the political offense exception and 
the application of defenses to extradition. Under current law virtually all of our ex- 
tradition treaties provide that the United States does not have an obligation to 
return an alleged offender who has committed a political offense. The Federal dis- 
trict courts generally make this determination under current law. The administra- 
tion wants to change this practice to vest these determinations in the discretion of 
the Secretary of State. 

The bill I am introducing leaves the authority for making decisions about political 
offenses with the independent judicial branch. While there are legitimate concerns 
about the possible adverse consequences of the current practice on the political of- 
fense question, I believe they are adequately addressed in the bill. The bill sets forth 
for the first time in Federal law clear statutory criteria for the courts to use in de- 
termining a saf^uard against possible abuse by guaranteeing the Government the 
right to appeal. These two changes should resolve most of the objections the affected 
agencies have to current law. If the witnesses at our forthcoming hearings offer per- 
suasive reasons for modifying the current law, then such a change in the bill will be 
made. I am confident that any bill that emerges will fashion an appropriate balance 
between the rights of the accused and the foreign policy needs of our Government. 

I extend an invitation to interested parties to comment on this bill. Comments or 
requests to testify should be made to the Subcommittee on Crime, 207 Cannon 
House Office Building, Washington, D.C. 20515 or telephone: 202/225-1695. 

[From the New York Times, Jan. 11.1982] 

Pouncs HAS NO PLACE IN OUK EXTRADITION LAW 

To the Editor: 
Your Dec. 29 editorial objecting to the protection which terrorists sometimes re- 

ceive from the current law of extradition was both right and wrong. 
You were right to argue that terrorists who flee to the United States should not 

be shielded from return simply because their crimes were politically motivated. 
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There is nothing redeeming about random bombings and killings for the sake of po- 
litical change. 

However, you were wrong to suggest that the best way to deny terrorists this pro- 
tection is to strip the courts of jurisdiction to administer the political crimes defense 
to extradition and to transfer administration of that defense to diplomats. That 
would lead to the exchange of political refugees in the manner that baseball teams 
swap players. 

Your proposal, embodied in a bill (S. 1639) now before Congress, also would violate 
the Constitution. The United States has an obligation, under the due process clause 
of the Fifth Amendment, not to be complicit in the (xilitical persecution and injus- 
tices of foreign legal systems, an obligation very much like the duty imposed by the 
writ of habeas corpus, which empowers courts to protect aliens and citizens alike 
from arbitrary imprisonment within the U.S. 

To strip the courts of authority to examine why a foreign government wants 
someone to be seized within the United States and transported abroad for trial, in- 
carceration and perhaps death would be akin to suspending that Great Writ. 

Unfortunately, nearly everyone, including the courts, seems to have forgotten 
why the political<rimes defense became a standard provision of our extradition 
treaties, starting in the mid-19th century. 

The defense was adopted both because Americans were revolted by the injustice of 
foreign legal systems and because they wished to give sanctuary to foreign revolu- 
tionaries like Kossuth, Mazzini and Garibaldi, who, like the Minutemen of Lexing- 
ton, killed in what came to be seen as a good cause. Senate ratirication of the first 
extradition treaties was conditioned on the inclusion of provisions for the judicial 
administration of the political-crimes defense. 

Only later did American courts make the mistake of extending the defense to 
anyone who commits a politically motivated crime in the course of an uprising. This 
unnecessary broad interpretation, not required by the language of the treaties and 
adopted in blind imitation of foreign court cases, is the primary reason why I.R.A. 
gunmen and Yugoslav war criminals sometimes win sanctuary within the United 
States. 

Worse still, American courts refuse to question the motives of foreign prosecutors 
seeking the extradition of political fugitives for allegedly "ordinary crimes," such as 
embezzlement. Since the U.S. has extradition treaties with more than 100 countries, 
including Albania, this "rule of non-inquiry" has the effect of making our courts 
potential instruments of foreign repression. 

Implicit in your editorial is an indifference, even a hostility, toward extraditees, 
as if all of them are aliens and terrorists unworthy of much "judicial solemnity." 
This is not true. U.S. citizens are as vulnerable to extradition as aliens, and most 
political refugees who would be imperiled by your proposal are not terrorists. But 
even if all of them were aliens and alleged terrorists, by what authority may they 
be denied the liberty and due process of law guaranteed by the Fifth Amendment? 

The solution is not to politicize the law of extradition still further, but to rewrite 
the political-crimes defense in due-process terms. 

The "politically motivated crime in the course of an uprising" test should be re- 
placed by one which focuses on the potential for injustice at the hands of the re- 
questing regime and contains the same protections for political dissenters that exist 
under U.S. law. 

The courts should administer the due process test, but the Secretary of State 
should be able to invoke it too whenever he believes an extradition would be unjust. 
In marginal cases, both the courts and the Secretary should be permitted to extract 
promises from foreign prosecutors as a condition for extradition. 

And, where a just trial abroad is not possible but the crime is particularly hei- 
nous, trial within the United States according to international standards should be 
authorized. 

That is how to deal with terrorists without destroying either liberty or justice. 
CHRISTOPHER H. PYLK, 

Associate Professor, Department of Politics, 
Mount Holyoke College. 

SOUTH HAOLEY, MASS., January 1, 1982. 
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RUINING EXTRADITION 

(By Christopher H. Pyle) 

SOUTH HADLEY, Massachusetts.—For more than two centuries, the United States 
has provided a refuge to which opponents of authoritarian regimes could flee with- 
out fear that they would be returned to stand tried for political offenses. That policy 
may be about to end. 

Under either of the extradition bills now cleared for debate in Congress, persons 
charged with political crimes would be stripped of their legal defense tuid United 
States courts would be turned into the long arms of foreign persecution. 

The purpose of the bills—to facilitate the return of terrorists—is manifestly 
worthwhile. However, both bills are so badly written that they would endanger the 
very persons that American law governing extradition has always shielded: critics 
of foreign regimes, former freedom fighters against authoritarian rule, former offi- 
cials of regimes that the United States once supported. 

For example, both bills provide for the arrest of an accused person without any 
proof that he is guilty of a crime. A mere allegation by a foreign dictatorship, cou- 
pled with a promise to produce evidence sometime in the future, would be sufficient 
to cause the United States Government to jail the accused for months. No United 
States prosecutor has this power of arbitrary detention, but under these bills, Alba- 
nia, Rumania, South Africa, El Salvador and about 90 more countries with which 
we have extradition agreements would have it, and could use it to bring about the 
imprisonment of their critics within the United States. 

Under current law, no American court will allow a person to be extradited if it 
can be shown that he or she is really being sought for "an offense of a political 
character." Each bill would, in its own way, destroy this defense. 

The Senate bill, which the Administration favors, would do so by stripping the 
courts of jurisdiction over the political crimes defense. Instead, the accused would 
have to raise his claim with the State Department, which could then decide whether 
protecting him from persecution is worth the risk of alienating the foreign govern- 
ment involved. 

The State Department's motive for supporting this bill is clear. It wants to be able 
to swap alleged criminals with foreign countries the same way that children trade 
baseball cards: "We'll give you one terrorist if you give us three embezzlers." 

The House bill seems more protective of political refugees than the Senate bill 
because it would keep in the courts the power to decide the political crimes defense. 
However, the appearance is deceptive, because the House bill would forbid the 
courts to regard as political, and hence not extraditable, any offense involving 
bodily violence or a conspiracy to commit body violence. There is a tiny exception 
for crimes committed under "extraordinary circumstances," but the bill does not 
say what they might be. All that is clear is the political message: Protecting foreign 
revolutionaries from return to authoritarian regimes should be a rare, not common 
occurrence. 

As if to emphasize a preference for authoritarian regimes, both bills would forbid 
the courts to question whether a request for extradition was really a subterfuge for 
persecution. Nor would the courts be allowed to hear evidence that the charges 
against the accused resulted from torture or to deny extradition on the ground that 
the requesting regime is notorious for brutal interrogations, unjust trials or cruel 
punishment. Judgments of this sort would be left to the State Department, which 
currently pretends that El Salvador protests human rights. 

The Administration claims that the courts should be denied the power to look into 
foreign injustice in order to assure the neutrality of the United States in foreign 
political conflicts. However, there can be do doubt where the Justice Department's 
sympathies would lie; both bills would require its lawyers to represent all foreign 
governments in their extradition requests. The United States would be neutral—on 
the side of whoever happens to be in power. 

In anticipation of this legislation and a treaty to implement it, the Marcos dicta- 
torship is requesting the extradition of more than a dozen of its opponents now 
living in the United States. One of those charged with plotting in the United States 
to support bombings in the Philippines is Benigno Aquino Jr., an associate at Har- 
vard University's School of International Affairs who ran against President Ferdi- 
nand E. Marcos in the last free election. The only "evidence" against Mr. Aquino 
comes from the confession of an alleged coconspirator who later recanted, claiming 
he had been tortured. However, if either bill now before Congress passes, that evi- 
dence will be sufficient to send this democratic politician back into the hands of the 
dictator he opposed. 
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AN ANALYSIS OF H.R. 5227 PREPARED BY PROF. CHRISTOPHER H. PYLE 

I appreciate this opportunity to comment on the Subcommittee's bill (H.R. 5227) 
to reform the extradition laws of the United States. 

Comprehensive legislation to reform the law governing the international ex- 
change of criminal suspects is more than a century overdue. During the 18508 and 
1860s, when that law was in its infancy, the United States led the way. This leader- 
ship was lost, however, when Great Britain enacted its famous Extradition Act of 
1870. Since then, the American law of extradition has been largely imitative of the 
policies and values of more authoritarian r^mes. This is to be expected, of course, 
whenever the laws affecting individual rights to life, property, and due process of 
law are made by diplomats. The essence of diplomacy is not principle, but compro- 
mise, and when nearly all of the more than 100 nations with which we have extradi- 
tion treaties are more authoritarian than we are, it is inevitable that those agree- 
ments will contain concessions to authoritarianism. 

This is why I am pleased that a subcommittee of the House Committee on the 
Judiciary is attempting to draft comprehensive legislation. Any law affecting indi- 
vidual rights is too important to be left to diplomats. Unlike the State Department, 
the Judiciary Committee is under no obligation to pretend that the courts of Alba- 
nia, Argentina, or even France are as fair and just as our own. The Judiciary Com- 
mittee is in a position to confirm what the Founders of the Republic knew implicit- 
ly: that extradition is a matter of law, not diplomacy, and that no American official 
may ever be empowered to trade a human being to a foreign government for diplo- 
matic advantage. 

THE POTENTIAL FOR INJUSTICE 

Thus, of course, is the chief defect of S. 1639 (and its more recent incarnation, S. 
1940). Senator Thurmond's bill, introduced largely at the behest of the State Depart- 
ment, would strip the courts of jurisdiction to consider the political crimes defense 
to extradition, and would transfer administration of that defense solely to Secretary 
Haig and his successors. That, I have suggested in an earlier statement,' would con- 
stitute a return to the medieval practice, when political refugees were exchanged 
among princes as a matter of convenience. 

Unfortunately, H.R. 5227 would seem to endorse this medieval practice. Section 
3194 (eXlXA) provides that— 

"Any issue as to whether the foreign state is seeking extradition of a person for 
the purpose of prosecuting or punishing the person because of such person s political 
opinions, race, religion, or nationalitv shall be determined by the Secretary of State 
in the discretion of the Secretary of State." 

Implicit in this provisions is a backhanded suggestion that the courts may not 
consider such question. If that is so, I submit that the provision is not constitutional, 
because extradition is a matter of law, not politics, and hence must comply with the 
requirements of the due process clause of the Fifth Amendment. Due process re- 
quires that the courts not be complicit in the injustices of the foreign legal systems 
that they assist. The fact that American courts have failed to live up to this obliga- 
tion by following a "rule of non-inquiry" into the potential for injustice awaiting the 
extraditee is no reason for the Judiciary Committee now to codify that diplomatic 
blindness. The obligation should be made explicit, or the entire provision dropped. 

Implicit in the provision is the implication (I hope not intended) that rescuing ex- 
traditees for foreign persecution is a mere discretionary duty of the Secretary of 
State. All other things being equal, the bill seems to say, the Secretary may act 
justly, if he feels like it. Similarly, sub-section (B) of that provision permits him to 
deny extradition on humanitarian grounds, again, only if he feels that it is political- 
ly prudent to do so. 

Over the years, the State Department has been very hesitant to impunge the in- 
tegrity of foreign tribunals. 1 Moore, Extradition, sec. 376. For example, when Nazi 
Germany sought to extradite a Jew in 1934, the Legal Advisor to the State Depart- 
ment took the position that the United States would not be justified in refusing to 
surrender the fugitive merely because of an allegation that he might not receive a 
fair trial. 4 Hackworth, Digest, sec. 339 at 202. sec. 342 at 215-16 (1934); 2 Dep't of 
State Legal Advisor Ops. 2117. 

Opinions like this suggest that there is little reason to leave anything to the un- 
guided discretion of theSecretary of State. Both sub-sections should be rewritten to 

' Extradition and Political Crimes. Statement for the Subcommittee on Crime, Committee on 
the Judiciary, U.S. House of Representatives, November 17, 1981. 



require the Secretary to deny extradition whenever there is probable cause to be- 
lieve that persecution or inhumane consequences would result from the delivery of 
a suspect. This afTirmative obligation should supplement, not supplant, a compara- 
ble duty on the judiciary. Like the judiciary, the Secretary of State has a constitu- 
tional obligation not to be complicit in the injustices of foreign legal systems. 

THK POUnCAL MOTIVES IN AN UPRISING TEST 

The Subcommittee is correct, I believe, in abolishing the doctrine that any crimi- 
nal can escape extradition if he can prove that he did his deed with political motives 
in the course of an uprising. In re Castioni, [1891] 1 Q.B. 149, In re Ezeta, 62 Fed. 
972 (N.D. Cal. 1894). Good motive alone is not a defense to an indictment in Ameri- 
can law; it should not be a defense to an extradition under American treaties or 
statutes. 

The "political motives in an uprising" test has produced some shocking decisions 
from U.S. courts. One denied extradition to Yugoslavia of a former official of the 
Croatian government accused of the extermination of 1,293 named individuals and 
some 30,000 others, identities unknown, during World War II. Artukovic v. Boyle, 
140 F. Supp. 245 (S.D. Cal. 1956), afTm, sub nom. Karadzole v. Artukovic, 247 F. 2d 
198 (9th Cir. 1957), vacated and remand on other grounds, 355 U.S. 393 (1958), sur- 
render denied on remand sub nom. United States v. Artukovic, 170 F. Supp. 383 
(S.D. Cal. 1959). Others have treated the terroristic activities of the Irish RepubUcan 
Army as politically motivated crimes committed in the course of an uprising, which 
they are, with the result that the United States is becoming a refuge for IRA bomb- 
ers. In re McMullen, No. 3-78-1099MG (N.D. Cal., May 11, 1979). See also the case of 
Desmond Mackin, referred to in the New York Times, Dec. 29, 1981, p. A14. 

There is good reason to extradite such people, provided they can receive a fair 
trial and punishment abroad. If they cannot be assured fair treatment abroad, they 
ought to be tried for genocide or terroristic crimes here. Any system of law that 
gives safe haven to persons who engage in mass, indiscriminate killing is a p>erver- 
sion of the original, humanitarian purposes of the political crimes exception. The 
problem is how to achieve this end without further politicizing the law of extradi- 
tion. 

The solution I propose is to let the courts consider the potential for iixjustice to 
the accused and to deny extradition, when necessary, even to save a war criminal 
from injustice. However, in the case of war criminals and other terrorists, I would 
provide for trial in the United States under international standards of justice. De- 
spite the strong territorial basis of our legal system, this is constitutionally possible. 

I do not mean to suggest that I believe that all political activists who kill should 
be returned. The political crimes defense was devised by liberal asylum countries 
like Belgium, France, and the United States precisely so that liberal revolutionaries 
like Kossuth, Mazzini, and Garibaldi would not have to be surrendered like ordinary 
criminals to the police states of central Europe for the sort of crimes that the 
American revolutionaries committed against the law of Great Britain in the course 
of their war for independence. 

I would hope that the United States would always refuse to extradite such revolu- 
tionaries. The problem is how to protect them and punish the modem purveyors of 
political terror—the hijackers, kidnappers, machinegunners, and bombers—who kill 
people at random, in patent disregard for the lives of innocent persons, and who 
even use these killings to generate terror within the civilian populace in order to 
extort money and political benefits. 

One answer, it seems to me, is to command the courts to look into the capacity of 
the demanding state to do justice. This permits the courts to protect liberal refugees 
from demonstrably tyrannical regimes while returning demonstrably tyrannical rev- 
olutionaries to the courts of liberal regimes. In most instances, a regime worth re- 
volting against will engage in systematic political injustice, whereas a regime worth 
assisting will be able to do justice even to those who would destroy the liberty it 
provides. In marginal cases, where a liberal regime worth assisting does not guaran- 
tee justice, conditional extradition or executive denial of extradition may be used. 

My solution has the added advantage of permitting the Secretary of State to tell 
an authoritarian regime that he would like to be helpful in its struggle against in- 
ternal subversion, but the decision to extradite is not for him to make, like other 
politicians, he would be able to blsune the courts for doing what he does not dare 
admit is right. 

Of course, my solution will not be popular with those radicals who support terror- 
ism for the sake of social justice. There are many regimes on this earth that richly 
deserve to be overthrown, but anyone who seeks to overthrow them by the use of 
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random terror probably is not worth protecting from extradition. Morally he is in- 
distinguishable from those he would depose and is thus unlikely to produce a suRi- 
ciently better system of rule to justify the carnage. 

H.R. 5227, however, would not favor liberal revolutionaries any more than it 
would favor authoritarians or radicals. It is a flat-out antirevolution bill. Under Sec- 
tion 3194{eX2XAXv), anyone who commits homocide or assault with the ifltent to 
commit serious bodily injury would "normally" be denied the benefit of the political 
crimes defense. By this standard, courts would feel compelled to order the return of: 

The assassins of a brutal dictator like Adolph Hitler, Idi Amin, or the Ayatollah 
Khomeini; 

Victims of torture who assault their tormentors in the course of escaping; 
A latter day George Washington and his troops; 
A Les Walesa charged with resisting arrest; 
Most of the CIA's client coup-makers and counter-revolutionaries. 
Stripped of judicial protection, these people would be at the mercy of the current 

administration and the transient exigencies of American foreign policy. 
H.R. 5227 accepts the myth that there is a "family" of nations so advanced in its 

standards of justice that the moral right of revolution can now be forgotten. It 
forget the purpose for which our Revolution was fought and breaks faith with the 
principles enuniciated in our Declaration of Independence. When governments 
become destructive of the ends for which our Republic was founded and believers in 
those ends fight to abolish those governments by means which are not terroristic, 
then the United States should be prepared to grant them refuge and deny all de- 
mands for their extradition. That determination should be built into our law of ex- 
tradition and not left, as H.R. 5227 would leave it, to the whim of the Secretary of 
State. 

The approach I advocate also solves the problem of victors' justice. Kxtradition 
treaties survive coups and revolutions. Thus, there is always the danger that the 
new regime will seek the extradition of former officials of the ancien regime, often 
for seemingly "ordinary" crimes like the embezzlement of state funds. E.g. In re 
Ezeta, 62 Fed. 92 (N.D. Cal. 1894). This was the ceise when the new regime in Iran 
sought return of the Shah. Fortunately, the absence of a treaty of extradition meant 
that no one in the United States had the authority to order his return. However, 
had a treaty existed and H.R. 5227 been in force, the decision would have been left 
entirely to the Secretary of State (and the President). With no legal impediment to 
surrendering the Shah, Secretary Vance would have had to decide whether to 
defend to process and humanitarian values and thereby risk the lives of 50 Ameri- 
cans held hostage in Iran, or to send one human being to certain death at the hands 
of a kangaroo court into order to negotiate the release of 50 others. No Secretaiy of 
State should be faced with such a dilemma. Yet that is precisely what H.R. 5227 
would do. In an efibrt to make life more difficult for terrorists, it would actually 
make it easier. 

Under my proposal, extradition of the Shah would be denied by the courts, not 
because the United States vouches for his moral character or politics, but because 
the courts refuse to be complicit in the obvious injustice of Iranian courts. The Sec- 
retary of State could continue his n^otiations free from any temptation to trade in 
human fiesh, and the focus of attention would be back where it belongs, on the ter- 
rorism of the hostage takers.^ 

THE POTENTIAL FOR INJUSTICE TEST 

Under the "potential for injustice" test which I have proposed,' Amercian extra- 
dition courts would look for more than a politically motivated prosecution or a polit- 
ical climate that makes a fair trial unlikely. They would also consider the likelihood 
that he will be subjected to methods of interrogation, incareration, prosecution, ad- 
judication, or punishment that do not meet minimal standards of justice and decen- 
cy. 

I realize that their are some people who find this proposal both novel and "unre- 
alistic." It would not have been so regarded by the Founders, or the best legal minds 
of their generation. Voltaire, Jefferson, Beccaria, and Bentham all agreed, as Bec- 

^ Another way to achieve this end is to define those politically motivated crimes committed in 
the course of an uprising that are two morally repugnant to be entitled to protection under the 
political crimes defense. H.R. 5227 does this with genocide (Sec. 3194); it could also exempt 
crimes of random violence, conducted as part of a program calculated to terrorize a population 
or to export political or economic benefits. A similar provision could exempt brutal dictators and 
their henchmen from the benefits of the political crimes exception. 

' Statement, »upm, note 1. 
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caria put it, that no international laws of extradition should be adopted "until laws 
more in conformity with the needs of humanity, until milder penalties, and until 
the emancipation of law from the caprice of mere opinion, shall have given security 
to oppressed innocence and hated virtue. . . . "Crimes and Punishment" (1764) 
(Farrer trans. 1880), 193-4. 

Frankly, I do not see what is novel or unrealistic about recognizing that torture, 
prosecutorial misconduct, partisan adjudication, and cruel and unusual punishment 
exist in the legal systems of some of the countries with which we exchange criminal; 
suspects. It is unrealistic to pretend that they do not. 

There is only one explanation for this lack of realism, and that is the belief that 
the practical advantages of a system of extradition outweigh whatever individual in- 
justices may occur. Within this calculus, relatively little weight is given to the 
demger of injustice because of an unstated assumption that most of the potential vic- 
tims are probably guilty of something and, besides, are aliens. 

Indeed, I submit that the law of extradition does not evince greater sensitivity to 
considerations of justice and humanity precisely because aliens are widely regarded, 
both here and abroad, as a sub-species of humanity, not entitled to the same respect 
accorded to citizens of the State. Those who take this view, of course, have aban- 
doned the humanism of the 18th century America for the statism of i9th century 
Eurojje. They no longer believe, as the Founders did, that there are some fundamen- 
tal rights which are antecedent to the origins of government, or derive from a 
higher law. Rather, they agree with Hegel and most modern diplomats that service 
to ones "own particular fatherland [is] the criterion by which the ethical activity of 
all individuals is measured .... For there is no room in living realitv for empty 
notions like that of pursuing goodness for its own sake." G.W.F. Hegel, ' Lectures on 
the Philosophy of World History: Introduction" (1830 draft; Nisbet trans. 1975), 80. 

There are two things wrong with this view of aliens, besides its obvious immoral- 
ity. One is that it violates the 18th century {Constitution under which we continue to 
live. The due process clause of the Fifth Amendment makes no distinctions regard- 
ing the nationality of the "persons" it protects. The other is that the idea that 
aliens are the only people who can be extradited is factually incorrect. Under 
American law citizens are as vulnerable to extradition as aliens. 

DOUBLE STANDARDS OF JUSTICE 

Because H.R. 5227 was drafted primarily with the extradition of aliens in mind, it 
promotes several double standards of justice not only between aliens and citizens, 
but between citizens charged by American prosecutors and citizens charged by for- 
eign prosecutors. 

Probable cause: The first double standard involves the amount of evidence neces- 
sary to arrest a person and hold him for trial. To arrest any person adn hold him 
for trial in the United States, the government must demonstrate that it has prob- 
able cause to believe that he committed the crime charged. Under Section 3192 (ar- 
rests) and Section 3194 (evidence needed to authorize extradition), a person could be 
arrested and bound over for trial in a foreign land on an evidentiary showing of 
much less than probable cause. Indeed, under Section 3194 (dXBXii), treaty-makers 
would be permitted to set the standard of proof as low as they like. The provision 
would not only seem to violate the Fourth Amendment's standard for the seizure of 
persons; it would produce the anomalous results that American citizens, like aliens, 
would have less protection against the accusations of foreign prosecutors than 
American prosecutors. 

Preventive detention and suspension of habeas corpus: No person can be arrested 
and held by American authorities for a crime against American law without a dem- 
onstration of probable cause in the time it takes to arraign him or for his lawyer to 
obtain a writ of habeas corpus. Under Section 3192 (d), however, an American citi- 
zen of alien could be arrested and held for up to 60 days without probable cause or 
the production of the necessary documents by the requesting government. This pro- 
vision would seem to suspend the privilege of the writ of habeas corpus in a manner 
not authorized by •ho Constitution. 

The gove.r.iiiv;nt s right to nppeal; Third, H.R. 5227 would permit the government 
to appeal extradition decisions ti^-t its foreign clients do not like (Sec. 3195). Again, 
a person charged by a foreign prosecutor would receive less protection than a person 
charged by an American prosecutor. If the Justice Department cannot appeal a 
grand jury's decision not to indict, it should not be able to appeal a court's decision 
not to authorize extradition. 

The appeal of bail decisions: Similarly, the standards for granting bail to extradi- 
tees should be the same as the standards for granting bail to all other persons 
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awaiting trial. Although diplomatic considerations impel the government to seek 
preventive detention, these considerations are no more relevant to a bail decision 
than the concern of local politicians. If equal protection of the laws is to mean any- 
thing, extraditees should be governed by the same Bail Reform Act that governs 
other persons accused of crime. 

THE USTINO OF POUTICAL CRIMES 

As I suggested In my earlier statement, there is not need to list the so-called 
"pure political crimes" if the international law standard of double criminality is ap- 
plied. Substituting the double criminality standard for the listing technique is bene- 
ficial from a law enforcement standpoint, because there may be provisions of some 
statutes labeled "treason" and "sedition" that our courts would find consistent with 
First Amendment requirements.* Instead of labeling, perhaps the statute could 
simply deny extradition under any criminal law that would not pass muster under 
the United States Constitution. 

CONDmONAL EXTRADITION 

Under Section 31%, the power to attach conditions to extradition is expressly 
granted to the Secretarv of State only. As I have suggested in my earlier statement, 
this is a power which should be vested in the courts too. Conditioning extradition to 
fulfill the requirements of due process is not a duty of the Secretary alone. 

ADMINISTRATIVE PROCEEDINGS 

Finally, whatever discretion the bill finally grants to the Secretary of State, he 
should be directed to treat extradition decisions as quasi-judicial in nature, requir- 
ing the promulgation of standards, the appointment of hearing officers, the holding 
of hearings with counsel present, and all other guarantee of procedural due process 
appropriate to the most solemn of decisions involving the liberty of persons. 

I hope that the Subcommittee finds these comments helpful. I stand ready to be of 
assistance of any way that I can. 

WRTTTEN STATEMENT OF ABDEEN M. JABARA, ESQ. 

Mr. Chairman, Members of the Committee, I am pleased to have this opportunity 
to testify in writing on the proposed "Extradition Act of 1981" (S. 1639) and to ex- 
press serious and considered opposition to its passage as it is currently drafted. 

My name is Abdeen M. Jabara, and I am a lawyer and senior partner with the 
Detroit, Michigan law firm of Jabara, Fadel, Harroun, Samaan and Mashni, where I 
have a civil rights practice. Since 1979 I have been chief counsel in the legal defense 
team of a mtgor international case of extradition and, as such, have had an opportu- 
nity to observe and participate at first hand in the workings of United States extra- 
dition law and procedure. I am testifying today as a private citizen who is concerned 
that any revision of United States extradition law, such as that contemplated by S. 
1639, incorporate our traditional respect for freedom, democratic institutions, consti- 
tutional safeguards, and promotion of human rights. 

The propoaed Extradition Act of 1981 would make reEyor changes in current law 
and substantially effect legally enshrined principles of civil rights and human lib- 
erties. These changes would mean the elimination of protections which have devel- 
oped over a period of history in which the development of the specific modalities of 
extradition law has enjoyed careful judicial, executive and legislative scrutiny. 

I am particularly disturbed by the change which S. 1639 seeks to effect relative to 
the federal courts jurisdiction in the determination as to what consitutes a non-ex- 
traditable "offense of a political character" under the terms of the more than seven- 
ty five bilateral extradition treaties to which the United States is a party. S. 1639 
would radically alter a historic development of removing from the executive branch 
of government (the King in the monarchies of medieval times) and placing in the 
hands of an independent judiciary the development of judicially ascertainable, appli- 
cable and binding tests to determine whether or not a particular offense upon which 
extradition is sought is of a "political character" or not. By removing this question 

* The Subcommittee should also give some thought to the problem of espionage. Today it is 
listed in treaties as a crime for which extradition may never lie, but perhape that flat prohibi- 
tion should be modified to permit the extradition of persons whoee spying against our allies af- 
fects our security adversely. This is a tricky problem, because we would not want to be put in 
the position of having to deliver the spies we target against our allies. 
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from the competency of federal court jurisdiction and placing it within the discre- 
tion of the Secretary of State, S. 1639 would unduly politicize the very determina- 
tion of what is an "oRense of a political character" and thereby deprive persons in 
the United States, U.S. citizens and non-nationals alike, of fundamental constitu- 
tional rights. Arguments are consistently made before this Committee (See State- 
ment of WUlijim M. Hannay) and in several recent federtd cases (United States vs 
Mackin, USCA, 2nd Circuit, Docket Nos. 81-1324, 81-3064; Ziyad Abu Eain vs Peter 
WUkes, USCA, 7th Cir. No. 80-1487 (1981)) that the judiciary is not equipped to deal 
with such issues, that what is an offense of a political character requires expertise 
in matters of foreign conflicts and sensitivity to diplomatic considerations that the 
judiciary neither has nor can acquire. The Court of Appeals opinion in Abu Eain, 
supra, at p. 14, wrote, rejecting the argument of the Executive Branch that the ques- 
tion of political offense was solely one for the Executive, that: 

"The government does not direct our attention to a specific constitutional provi- 
sion that could be invoked to guide a resolution of this issue which, the government 
says, does not lend itself to judicial application. See L. Tribe, American Constitu- 
tional Law 75 (1978) (hereinafter referred to as 'Tribe'). Instead, the government em- 
phasizes the constitutional commitment of foreign policy and international affairs 
decisions generally to the Executive, and suggests that the political nature of those 
areas renders them unsuitable for judicial consideration. But, as the Supreme Court 
has said, "it is error to suppose that every case or controversy which touches foreign 
relations lies beyond judicial competence.' Baker v. Carr, 369 U.S. 186, 211 (1%2)." 

And further, at page 15: 
"The government stresses the unique resources available to the Executive to aid 

its determination of the political situation in foreign lands. But the State Depart- 
ment can and has made it a practice to share that information with courts during 
extradition proceedings. In extradition proceedings involving the political crime ex- 
ception, one of the major questions for the magistrate is whether there existed vio- 
lent political turmoil at the site and time of an individual's alleged illegal activities. 
The existence of a violent political disturbance is an issue of past fact: either there 
was demonstrable, violent activity tied to political causes or there was not. The re- 
sources to make that initial determination can ordinarily be sufficiently produced 
for judicial consideration." 

And then at p. 17-19: 
"The government's concerns seem directed to whether the Judiciary will recog- 

nize a given sort of violence as falling within the protection of the politicfd offense 
exception, thus implicitly conferring on certain actions a status with which the EIx- 
ecutive might disagree. We point out that the Judiciary's conclusions may differ 
from the Executive s in many areas of law, yet that does not mean that whenever 
the courts might disagree with the Executive the issue thereby becomes a non-justi- 
ciable 'political question.' To some extent, 'all constitutional interpretations have 
political consequences,' R. Jackson, the Supreme Court in the American System 56 
(1955), and indeed the same follows from any treaty interpretation. We recognize 
the need for special sensitivity in areas such as our government's foreign relations 
conduct, but that sensitivity does not preclude the Judiciary from having apart in 
the process of determining whether the political offense exception applies. That de- 
termination involves an approach to factnnding that is traditional to tne courts. 

"We also disagree with the government's argument that there are no judicially 
discoverable and manageable standards to guide the court's discretion. For better or 
worse, the extradition statute requires the magistrate to determine that the crime 
alleged is listed in the applicable treaty, and that the provision of the treaty relat- 
ing to political offenses does or does not apply. Before an act may constitute a politi- 
cal offense, there must be two basic determinations made by the magistrate that 
there was a violent political disturbance in the requesting country at the time of the 
alleged acts, and that the acts charged against the person whose extradition is 
sought were recognizably incidental to the disturbance. The magistrate's legal deter- 
mination that a person is extraditable does not bind or control the Secretary's later 
political conclusion. In re Ezeta, 62 F. 972 (N.D. Cal. 1894). On the other hand, if the 
magistrate concludes that the individual is not extraditable, it is up to the Secretary 
to decide whether or not to pursue the issue before another magistrate, as in In re 
Gonzalez, 217 F. Supp. 717 (S.D. N.Y. 1963). The Secretary, it appears, contrary to 
general practice, has been permitted to shop for a more receptive magistrate. 

"In order to assure that there is adequate protection of the rights of an individual 
whose extradition is requested, '(p)urely as a practical matter it would seem reason- 
able for the courts of this country to make an initial finding of extraditability of 
particular offenses.' Shapiro v. Ferrandina, 478 F2d 894, 906 (2d Cir.), cert, dis- 
missed, 414 U.S. 884 (1973). As Judge Friendly stated in the Shapiro case,'we see 
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little reason why a prior judicial determination would be viewed by (the Secretary 
of State) an unwarranted intrusion upon executive power.' Ibid. See Sharpf, Judicial 
Review and the Political Question: A Functional Analysis, 75 YALE L.J. 517, 584 
(1966) (courts are cautious about invoking political question doctrine where impor- 
tant individual rights are at stake)." 

If anything, in order to advance the cause of individual rights, S. 1639 should be 
amended to (1) place solely within the jurisdiction of the Courts the determination 
of what is a non-extraditable "offense of a political character", (2) remove it from 
the discretionary powers of the Secretary of State, as is presently provided and, (3) 
lastly, prohibit the Secretary from "shopping" for a more understanding Magistrate 
when one rules that the offense charged is a non-extraditable offense of a political 
character, as the Secretary is presently doing in the Mackin case, supra. 

Moreover, while the Courts can and should look to the State Department for ex- 
pertise on the facts of a given foreign conflict, as was done in Mackin, with the testi- 
mony of Mr. Frank Perez, the testimony of the State Department on ultimate legal 
issues, as opposed to facts, can be highly prejudicial of individual rights and elemen- 
tal due process of law. In Abu Eain. for instance, a representative of the State De- 
partment, Mr. Lewis Fields, Jr. was allowed to testify on the State Department's 
view as to an ultimate legal issue before the Court which was solely determinable 
by a judicially evolved test. One legal writer has concluded that the Field's testimo- 
ny in Abu Eain influenced the Magistrate to posit a test which was not based on 
previous judicial precedent, thus depriving Abu Eain of the benefit of the tradition- 
al "political incidence" test. (See Terrorist Extradition and the Political Offense Ex- 
ception: An Administrative Solution, Virginia Journal of International Law, Vol. 21, 
No. 1, Fall 1980 p. 175.) 

With regard to the bail provision of the draft bill, this writer would urge the Com- 
mittee to bring the standards for release on bail in line with the standards devel- 
oped in criminal cases in the United States. Appeals can take years and under the 
current practices and S. 1639 retention of "special circumstances" standard an indi- 
vidual may be incarcerated for a protracted period even though they have not been 
charged with the commission of any offense against the laws of the United States. It 
would appear to be most unjust to subject persons whose extradition is requested to 
more stringent bail standards than exist for even persons charged with violations of 
the criminal laws of the United States, even those with felony records. 

Lastly, to the extent that the Secretary of State will be provided with a role in 
the denying or granting of extradition, such a role must not have statutorily unfet- 
tered discretion. Subsection (a) of Section 3196 only limits the Secretary's discretion 
by the provisions of the chapter and the applicable treaty. Subsection (aXl) simply 
permits the Secretary to order surrender of a person the Court has found to be ex- 
traditable or, under Subsection (aX2) the Secretary may condition the surrender of a 
person upon the acceptance by the foreign state of restrictions or conditions he con- 
siders necessary in the interest of justice. The commentary on the provision con- 
tained in the Memorandum on Extradition Legislation published in the Congression- 
al Record on September 18, 1981 states: 

"This provision underscores the Department of State's authority to impose such 
restrictions where humanitarian concerns or questions concerning trial procedures 
in the requesting state exist." 

The difTiculty with this subsection is that (1) it does not impose any affirmative 
duties on the Secretary where a country with whom the U.S. has a bi-lateral treaty 
for extradition is a consistent and gross violator of internationally recognized 
human rights or where a claim that the individual's human rights would be violated 
were he to be extradited for trial, and (2) it does not establish any procedure of fact 
finding with regard to fair trial or human rights issues before the Secretary but 
merely allows the Secretary to make what might be diplomatically astute decisions 
but ones which are violative of the Constitutional prohibition of subjecting anyone 
to cruel and unusual punishment or a denial of due process of law. Therefore, where 
a claim is made by an individual to the Secretary that he or she would be denied a 
fair trial or that his or her fundamental human rights and liberties would be violat- 
ed by the requesting state, that individual should be provided with access to all the 
information which the Secretary has available to him on these issues and should be 
allowed to make a fact presentation on these issues. This is all the more compelling 
where, as in the Abu Eain case, the respondent's attempts to introduce evidence on 
human rights issues such as methods used by the requesting state in the obtaining 
of in-custcdy inculpatory statements, and fair trial, were continuously rejected and 
discovery relative to the requesting state's evidence was continuously denied. 

Again, 1 wish to extend my deep appreciation for this opportunity to appear 
before this Committee Euid offer this testimony for the record. It is my small hope 
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that these views will merit the attention of the members of the Committee before 
they act on a matter that so seriously affects how millions of people around the 
globe perceive our judicial system and form of government, so seriously effects 
human liberty and civil rights, and impacts upon our international relations. 

STATEMENT OF PROF. CHRISTOPHER H. PYLE 

The question I have been asked to address in this statement is whether it is possi- 
ble to exempt "terrorists" from the political crimes defense to extradition without 
dejM-iving worthy revolutionaries of the same protection. 

There are two ways to approach this problem. One is to phrase the exemption in 
terms of the word "terrorism." The other is to enumerate certain heinous crimes or 
threats which should, for all purposes and at all times, be open to punishment. I 
shall examine each approach in turn. 

DEFINING TERRORISM 

Extradition is the process by which persons under the protection of the United 
States Constitution are turned over to foreign governments for criminal prosecution. 
Accordingly, the crimes for which extradition may lie must be defined as specifical- 
ly as any crimes proscribed by the Federal Criminal Code. The duty to be precise in 
this draftsmanship is a requirement imposed by the due process clause of the Fifth 
Amendment and its "void for vagueness" doctrine. The first question to be consid- 
ered, therefore, is whether the term "terrorism" can pass this test. 

Etymologically, terrorism refers to those acts or threats of violence which are cal- 
culated to instill fear—indeed terror—in the minds of a target population. Strictly 
speaking, terror must be the primary object, not the incidential by-product, of the 
frightening acts or threats. That is why, when we think of terrorists, we think first 
of persons who attack or make threats against presumptively innocent or helpless 
persons, or who kidnap, bomb, or murder for symbolic reasons. Terrorism refers, in 
its most pejorative sense, to acts or threats of violence which are wanton, indiscrimi- 
nate, and without any immediate, practical objective. It is, in the words of some 
19th century anarchists, "propaganda by deed." In 20th century parlance, terrorism 
may be characterized as a form of "psychological warfare" against non-combatants 
carried out by such means as the mailing of pcwtal bombs, the killing of innocent 
travelers at airports, or the bombing of civilian airliners while in flight. 

Contrary to popular impressions, terrorism in this "pure" sense is relatively rare. 
Far more common are acts and threats of violence which are intended both to 
achieve an immediate, practical objective, and to sow terror in the minds of a partic- 
ular population. Typical examples include kidnapping to extort concessions like the 
release of colleagues, or the bombing of army barracks. In these "mixed" motive sit- 
uations, one man's terrorist is likely to be anothers "freedom fighter." Thus, Israelis 
today denounce West Bank Arabs who bomb marketplaces as terrorists, while they 
look upon the leaders of their own terroristic attacks on the British in 1948 as na- 
tional heroes. Americans do the same when they look back fondly on the "Sons of 
Liberty" who fomented revolution in colonial Boston. From the British perspective, 
the Sons of Liberty terrorized loyal subjects by attacking ships, destroying cargoes, 
tarrir^ and feathering Tories, and snipingat General Gage's troops. 

1. 'Terrorism against establishments: The term "terrorism" is most commonly 
used by political and economic establishments to characterize hit-and-run attacks 
upon their power and authority. The extent to which the attackers are viewed as 
terrorists or freedom fighters often has less to do with the acutal tactics they use 
than with their political ideology, their political objectives (e.g. liberation from an 
occupying power), their political and military organizations, and the number of sym- 
pathizers they have within the observing populace. Such considerations are, of ne- 
cessity, highly political and are not susceptible to neutral application by our courts. 
To the extent that extradition courts are required to take these considerations into 
account, as courts are under the current "uprising" test, legal decisions will be af- 
fected by ethnic and ideological politics. 

There is another problem with taking our definition of terrorism from common 
usage, and that is that attacks upon the established order constitute only a small 
part of the terrorism rife in the world today. Far more terroristic violence is com- 
mitted by political factions against political factions, and by government against 
their own citizens, or against foreign governments and their citizens. 

2. Factional terrorism: If Congress wishes to combat terrorism and not just revolu- 
tionary violence, its policy must facilitate punishment of the sort vigilante terrorism 
practices by Protestant and Catholic extremists in Northern Ireland, by Nazi Brown 
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Shirts in Weimar Germany, and by modem death squads in Argentina, Guatemala, 
and El Salvador. Exempting these terrorists from the political crimes defense is not 
the answer. Requests for their return will be rarely made, because much of their 
terrorism is carried out with the tacit approval of established authorities. Prosecu- 
tion in the United States, or before international tribunals, would be a more appro- 
priate solution, although not without jurisdictional difficulties. 

3. E^stablishment terrorism: The greatest terrorists of all, of course, operate from 
established positions of power. Obvious examples include Robespierre's Jacobins, the 
Tsars' secret police, Stalin's secret police. Hitler's Gestajx), Haiti's tonton macoute. 
South Africa's secret police, Khomeni's revolutionary courts, Chile's DINA, and 
Latin America's military and civilian death squads. 

Nor is all governmental terrorism internal; some is made for export, including the 
U.S. sponsored secret war against Cuba, the U.S. sponsored Phoenix Program in 
Vietnam, and the CIA's plots to assassinate Fidel Castro and Patrice Lumumba. 

It is discomforting to think of these CIA operations as terroristic, but they were in 
effect, if not in purpose. We cannot condemn Libya assassins as terrorists unless we 
are willing to accept the same characterization for our own hired killers. Similarly, 
if we are going to deprive IRA gun runners of the political crimes defense to extra- 
dition, we cannot give the same defense to CIA operatives who supply guns to coup- 
makers in the Dominican Republic. Nor am we condemn Chile for refusing to extra- 
dite the DINA officials who plotted the murder of Orlando Letalier in Washington, 
D.C., unless we are willing to extradite the CIA operatives who supplied guns to the 
group that killed General Schneider. 

The double standard of morality evident in these comparisons only confirm what 
must be obvious: the term "terrorism" is too imprecise, too freighted with political 
judgments, and too open to misunderstanding to be a useful category in the Ameri- 
can law of extradition. 

THE HEINOUS CRIMiS APPROACH 

j Even so, there is something in us all that says that there are certain crimes, such 
as the killing of children and spwuses, the murder of athletes, the machinegunning 
of travelers, the sabotaging of commercial airliners, the mailing of postal bombs, 
and the bombing of marketplaces, that are so wanton, so indiscriminate, so callous, 
so disproportionate, and so remote from any practical objective as to warrant uni- 
versal condemnation. Accordingly, if the word terrorism will not do, we must ask 
whether the same humanitarian end cannot be achieved by enumerating certain 
heinous crimes for which political Motivation will not constitute a valid defense to 
extradition. 

The practice of making exceptions to the political crimes defense is almost as old 
as the defense itself I will review those exceptions which have made their way into 
the law of extradition and then examine other possible formulations. 

1. Assassinations: The first exception to the political crimes defense was the Bel- 
gium attentat clause directed against persons charged with attempting to assassi- 
nate the head of a foreign government or a member of his family. The clause was 
devised in the 1840's following an attempt by socialists to blow up a train carrying 
the Emperior Napoleon III through Belgium, and it became a standard provision of 
most extradition treaties as the result of a series of political assassinations during 
the late 19th century. The United States was first hesitant to adopt the clause, but 
acceded after the assassination of President Garfield. Great Britian never adopted 
it, per se, because the assassination of her monarch is legally defined as treason, one 
of the so-called pure political crimes for which most nations refuse to order extradi- 
tion. 

In 1974, the principle of the attentat clause was extended to attacks on, or threats 
against, diplomats by a multilateral convention to which the United States is a 
party. U.N. Convention on the Prevention and Punishment of Crimes against Inter- 
nationally Protected Persons, Including Diplomatic Agents. U.N. Doc. A/RES/3166, 
XXVIII (Dec. 14. 1974). 

2. Anarchists: A second, judge-made exception denies the political crimes defense 
to anarchists. It was developed in the late 19th century following a wave of assassi- 
nations, bombings, and sabotage that included destruction of the French Chamber of 
Deputies. France sought the return of an anarchist named Meunier from Great 
Britain on charges of bombing a military barracks and cafe, and Great Britain com- 
plied. Meunier was not entitled to the political crimes defense, the British court 
ruled, because "the party with whom the accused is identified * ' * namely the 
party of anarchy, is te enemy of all governments." In re Meunier [1894], 2 Q.B. 415, 
419. The judges apparently agreed with the philospher Thomas Hobbes who argued 
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that even the worst government is better than none at all. In 1920, after President 
McKinley was assassinated by an anarchist named Czolgosz, the United States 
signed a Pan American Convention which expressly provided that £u:ts pertaining to 
anarchism shall not be considered political ofTenses. Harvard Research on Interna- 
tional Extradition (1935), 29 Am. J. Int'l Law, App. Ill, No. 3, 278. However, subse- 
quent treaties do not include this provision, and there are no reported American 
cases which expressly deny the political crimes defense anarchists. 

The movement to deny protection to anarchists can be seen as a humanitarian 
response to terrorism, and hence consistence with the original purpose of the politi- 
cal crimes defense. See, e.g. Jensen, "The International Anti-Anarchist Conference 
of 1898 and the Origins of Interpol," 16 J. Contemp. Hist. 323 (1981), Indeed, the 
term "anarchism" was most widely used then as a synonym for what we today call 
terrorism, without reference to the different ideologies of the groups that employed 
those tactics. Not surprisingly, as the original anarchists died out and the ideologies 
(communism, socialism, and facism) of those who used terroristic tactics became 
more widely accepted in Europe, this exception to the political crimes defense lost 
its appeal. 

3. Crimes against war victims: The third major exception to the political crimes 
defense adopted by many nations involves criminal violence by soldiers against non- 
combatants. Here, as with assassinations and anarchistic bombings, considerations 
of humanity argue against allowing the accused to escape. 

The United States have never ratified the U.N. Convention against genocide, but 
it is a party to the 1949 Geneva Conventions for the protection of war victims and 
their 1977 Protocols. The third article in each of the four Conventions imposes upon 
the United States an obligation to extradite or punish all fugitive soldiers charged 
with offenses against persons who are hors de combat (civilians, prisoners of war, 
the wounded and sick). These offenses include violence to life and person (particu- 
larly murder of all kinds, mutilation, cruel treatment, and torture), the taking of 
hostages, outrages against personal dignity (especially humiliating and degrading 
treatment), and the passing of sentences and the carrying out of executions without 
judgment pronounced by a regularly constituted court, affording all the judicial 
guarantees which are recogniz^ as indispensible by civilized peoples. 6 U.S.T. 3116, 
3118, 3220, 3222, 3318, 3320, 3518, 3520 (1955). The 1977 Protocols further forbid 
medical or scientific experiments, the removal of tissues and organs for transplanta- 
tion, corporeal punishment, indiscriminate attacks upon non-military objectives, the 
starvation of civilians, and collective punishments. 72 A.J. Int'l L. 457-509 (1978). 

Ironically, non-soldiers who commit these same offenses in the name of revolu- 
tion, political extortion, covert action, internal security, law enforcement, or faction- 
al terrorism remain free to hide behind the political crimes defense. Accordingly, 
Professor Alfred P. Rubin of the Naval War (jollege and the International Law As- 
sociation's Committee in International Terrorism, of which Professor Rubin is a 
member, have proposed that this anomaly be eliminated by applying the Geneva 
standards to non-soldiers as well. See Rubin, "Terrorism, 'Grave Breaches,' and the 
1977 Protocols," Proceedings of the 74th Annual Meeting of the American Society of 
International Law, April 17-19, 1980, 192-96, Rubin, "Extradition of Terrorists," In- 
ternational Practitioners Hsmdbook, June 1981, 10-11, and Draft Report of the Com- 
mittee on International Terrorism, International Law Association, 14 December 
1981. 

4. Hostage-taking: A fourth mtyor exception to the political crimes defense in- 
volves the taking of hostages. It appears not only in the Geneva Conventions, but 
also in the U.N. Convention on the Prevention and Punishment of Crimes against 
Internationally Protected Persons, the proposed U.N. Draft Convention Against the 
Taking of Hostages, U.N. General Assembly, 33rd Sess., Supp. No. 39 (1978), and the 
OAS Convention against Persons and Related Extortions that are of International 
Significance, O.A.S. Doc. AG/88, 64 Dept. of State Bull. 231 (1971). The United 
States is also a party to the Hague Convention for the Suppression of Unlawful Seiz- 
ure of Aircraft, 22 U.S.T. 1640-1649 (1971), which contains an obligation to extradite 
or punish the hijackers of commercial airliners. An executive agreement promising 
to return airplane hijackers without the benefit of formal extradition proceedings 
was also signed with Cuba in 1973. 24 U.S.T. 737-749 (1973). 

5. Sabotage of Aircraft: Fifth, the United States is a party to the Montreal Multi- 
lateral Convention for the Supression of Unlawful Acts Against the Safety of Civil 
Aviation. Thus our government has already agreed to extradite or punish persons 
who commit acts of personal violence on board commercial aircraft while in flight 
or who sabotage aircraft, navigation facilities, or communications in a manner 
likely to endanger the safety of aircraft in flight. 24 U.S.T. 565-575 (1973). 
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6. Torture: Sixth, efforts are currently being made to add torture to the list of 
heinous crimes against international law, and for which extradition or punishment 
would be an obigation of all nations of refuge. See, "Draft Convention on the Pre- 
vention and Supression of Torture," U.N. Doc. E/CN. 4/NGO 213 (Feb. 1, 1938). cur- 
rently pending before the United Nations. 

7. Destruction of property: Seventh, efforts to combat terrorism have led to con- 
ventions that would create an extradite or punish obligation for certain types of 
property destruction. One of the earliest was the League of Nations Draft Conven- 
tion for the Prevention and Punishment of Terrorism, reproduced in Hudson, ed., 
International Legislation 862-867 (1935-1937). That agreement, which never went 
into effect, would have committed signatories to extradite or punish all persons who, 
with a terroristic intent, engage in the "willful destruction of, or dEunage to, public 
property or property devoted to a public purpose belonging to or subject to the au- 
thority of another High Contracting Party." 

H.R. 5227 AND THE HEINOUS CRIMES APPROACH 

H.R. 5227 follows the heinous crimes approach. Rather than deny the political 
crimes defense to all persons charged with terroristic offenses. Section 3193(eX2xB) 
declares that "A political offense normally does not include" certain listed offenses. 
Two lists follow. The first reiterates those treaties under which the United States 
has promised to extradite persons without reference to the traditional political 
crimes defense (the conventions to protect internationally protected persons, sup- 
press aircraft hijacking, suppress unlawful acts against the safety of aircraft, and by 
implication, the Geneva Clonventions). The second list enumerates certain additional 
crimes which the draftsmen believe are too heinous ever to be redeemed, even by 
the best political motives. 

Unfortunately, each of the cat^ories enumerated in H.R. 5227 is overinclusive. 
Enforced literally, each could require American courts to authorize the extradition 
of persons traditionally entitled to the political crimes defense. For example, deny- 

. ing the defense to all persons who attack internationally protected persons could 
mean authorizing the extradition of a highly moral person for attempting to kill a 
brutal dictator like Adolph Hitler or Idi Amin in order to impede mass slaughter. 
Treating all airplane hijackers alike could put our courts in the embarrassing posi- 
tion of authorizing the return of freedom-seeking persons who, in desperation, 
hijack an airplane in order to flee a police state with closed borders. 

Sub-section (v) of Section 3193 (eX2XB) is the most disturbing provision of all. It 
provides that the political crimes defense should not nomally be accorded to anyone 
accused by a foreign government of "homocide, assault with intent to commit seri- 
ous bodily injury, * ' * kidnapping, the taking of a hostage, or serious unlawful de- 
tention." Applied literally, this provision would destroy the political crimes defense. 
Had it been adopted in the 1840s, when the United States joined the international 
extradition movement, our courts would have been obliged to return many of the 
liberal revolutionaries who fought to establish parliamentary democracies in Ger- 
many, Italy, and Austria-Hungaiy. Our courts would have served as the long arm of 
the secret police of Tsarist Russia, Nazi Germany, and the Soviet Union, and they 
would have authorized return of persons chargeid with taking hostages or killing 
guards in order to escape gas chambers and torture. See, for example. Tie Federenko. 
[1910] 20 Man. R. 22, 17 C. C. C. 268. 

The offenses enumerated in H.R. 5227 make it appear that the Subcommittee is 
interested only in combatting terrorists who attack established authorities. To get at 
the majority of terrorists today, the Subcommittee would have to take Professor 
Rubin's advice and list the kin(^ of offenses enumerated in the Geneva Ckinventions 
and their Protocols—offenses by the powerful against the helpless. 

However, H.R. 5227 will not advance the cause of justice if it merely exempts 
crimes like torture, mutilation, and genocide from the political crimes defense, be- 
cause foreign prosecutions for these offenses will usually constitute a form of "vic- 
tors' justice." See, for example, Artukovic v. Boyle, 140 F. Supp. 245 (S.D. Cal. 1956). 
If we are to bring official terrorists to justice without being a party to foreign re- 
priasals, we must be willing to punish them through our own courts, or through in- 
ternational tribunals. 

Listing exceptions to the political crimes defense will work best if it concentrates 
on crimes which involve unjustifiable carnage, or injure innocent and helpless per- 
sons wantonly, indiscriminately, or with reckless disregard for their welfare. Thus, 
in addition to the listing the kinds of offenses enumerated in the Geneva Conven- 
tions and their Protocols, the bill might extend the principles of the Montreal and 
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Hague Conventions to other forms of public transportation and accommodation, in- 
cluding trains, subways, buses, department stores, markets, and waiting rooms. 

However, there are two drawbacks to this kind of enumeration. First, it can never 
be comprehensive. Second, there may be times when attacks on various forms of 
public transportation and accommodation are militarily Justiriable, despite the loss 
of innocent lives. If Germany can justify unrestricted submarine warfare against 
liners and the United States can justify fire-bombing Dresden, then certainly a revo- 
lutionary group can justify the bombing of vehicles or storehouses that could be of 
military advantage to the government, even if innocent lives are certain to be lost 
in the process. 

Still another alternative is to abandon or supplement the use of lists with some 
version of the Swiss preponderance test. Under this test, the courts would have dis- 
cretion to deny the political crimes defense to persons accused of crimes which seem 
so wanton, indiscriminate, reckless, cruel, and impractical as to merit universal con- 
demnation. Unfortunately, when this approach is used courts quickly sink into the 
swamp of political and motivational analysis. Acts which seem senseless when 
viewed in isolation may have utility when seen as part of a larger campaign. This, 
at least, is the rationale of the "propaganda by deed" practiced by revolutionaries 
and the "psycholc^cal warfare" practiced by counter-revolutionary forces. 

THE DUE PROCESS ALTERNATIVE 

The trouble with all of these solutions is that they force our courts to second- 
guess the morality and utility of measures used in the course of foreign political 
strife. After struggling for centuries to depoliticize our criminal law, we persist in 
directing our courts to take political motivation into account when hearing extradi- 
tion requests. As the State and Justice Departments have Eigued, this does not make 
sense. 

Unfortunately, the solution they offer would politicize the law of extradition still 
further by reviving the medieval practice of exchanging political refugees for rea- 
sons of state. In my opinion, the Administration's approach is wrong for the same 
reason that the Subcommittee's approach is inadequate. Both start with, and react 
to, the same false premise of the European law of extradition—that courts must 
consider the politicfd motivation of the accused. 

There is another way to solve this problem, and that is return to the original 
premise of the American law of extradition—that no person should be extradited in 
response to a politically motivated request, or to a corrupt or ui\just legal system. 

The philosophical difference between the European and American premises is not 
difficult to understand. The American philosophy assumes that the ultimate end of 
all governmental activity is to promote individual liberty and justice; the European 
approach assumes that the liberty and justice of individuals may be subordinated to 
the larger interests of the State. 

If the Subcommittee wishes to remain in the American tradition, it should reject 
the raison d'etat of diplomates and other statists, and adopt a due process approach 
which focuses on the capacity of the requesting government to provide apolitical jus- 
tice. How this might be done is outlined in a statement entitled "Extradition and 
Political Crimes," which I submitted to the Subcommittee on November 17, 1981. 

By shifting the focus from the political motives of the accused to the capacity of 
the requesting government to do justice, the Subcommittee would save our courts 
from appearing to take sides in foreign revolutions. Presumably this is what the Ad- 
ministration wants. Second, the Subcommittee would relieve the Administration 
from having to take sides in foreign disputes by allowing it to say to the requesting 
government: You could have had that fugitive but for your failure to provide a just 
legal order. Third, the Subcommittee would preserve the orignial, humanitarian 
purpose of the American law of extradition, which was not to do business with 
unjust regimes. 

Of course, there are some crude alternatives to the due process approach. One is 
to require the Administration to "certify" that a foreign legal system is sufficiently 
just to receive the prisioner. Anyone who subscribes to this approach is undoubtedly 
gullible enough to believe the current Administration when it claims that the gov- 
ernment of El Salvador is making progress in curbing violations of human rights. 
Certification is un-American and the European political motives defense to extradi- 
tion, because it puts every man's liberty in the hands of executive officials. 

Second, some procedure could be devised to abrogate or suspend extradition trea- 
ties when foreign legal systems become manifestly unjust through revolution, coups, 
or corruption. The problem with this procedure, like that of certification, is that it 
still puts the liberty of individuals under the control of executive officials. For obvi- 
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ous reasons of state, our diplomats are rarely eager to label foreign governments 
unjust, particularly when military and economic advantages hang in the balance. 

In short, both of these alternatives are unacceptable because they propose to cure 
the disease of politicized law with Band-Aids. 

THE CONSTITUTIONAL LAW OF EXTRADITION 

A miyor reason why the American law of extradition has been infected with polit- 
ical considerations is that most American commentators on the subject are interna- 
tional lawyers, not constitutional scholars. Raison d'etat, not individual liberty, is 
the dominant value of their legal world. Accordingly, when they insist that the law 
of extradition is to be found in international practice, and only in international 
practice, they are imbuing the American legal order with executive-centered values 
common to regimes far more authoritarian than our own. 

But, as Great Britain has demonstrated, the law of extradition need not come pri- 
marily from treaties. Nor need it be developed, as the American law has developed, 
by blind imitation of bad British decisions and worse European practices. It can 
start, as all law affecting individual liberty should start, from the jurisprudence of 
our Bill of Rights. 

Of course, it may be argued that a domestic-oriented subcommittee of the House 
of Representatives should defer to the internationally-oriented policies of the Presi- 
dent and the Senate because treaties are supposed to be of "equal dignity" with leg- 
islation. That is a false premise which results from a misreading of Chae Chan Ping 
V. United States (The Chinese Exclusion Case), 130 U.S. 581 (1889). That case upheld 
the power of Congress to pass legislation abrogating the obligations of a treaty. It 
did not hold that subsequent treaties can overrule prior federal legislation. Federal 
treaties may override prior state laws regarding migratory birds. United States v. 
Holland, 252 U.S. 416 (1920). Executive agreements with foreign countries may over- 
ride state-defined economic righte. United States v. Belmont, 301 U.S. 321 (1937), 
United Stales v. Pink, 315 U.S. 202 (1942), and Dames & Moore v. Regan, U.S. 
 , 501 S. Ct. 2972 (1981). However, the Supreme Court has never ruled that the 
President and two-thirds of the Senate may override a provision of the Federal 
Criminal Code enacted by me^orities of both Houses of Congress and signed by a 
prior President. Both democratic theory and the primacy whicn the Founders placed 
on individual liberty argue conclusively against this interpretation. 

In this instance, Congress need not expressly override the extradition treaties and 
throw the State Department into a frenzy of renegotiation. Congress need only 
enact a statute which proclaims a due process interpretation of the undefined politi- 
cal crimes defense to extradition, and mandates that all future treaties contain such 
a provision. This directive would not violate the President's powers for two reeisons. 
First, he would have the opportunity to sign the bill into law, thereby adopting (Con- 
gress's definition as his own. Second, if he were to veto the bill, two-thirds of the 
House and Senate could override his veto because the power to make treaties, like 
"all other powers vested by this Constitution in the Government of the United 
States, or in any * * ' Officer thereof," is subject to the law-making powers of Con- 
gress. So says the oft forgotten "all other powers" provision of the Necessary and 
Proper Clause in Article I, Section 8 of the (Constitution. 

Nor should the House defer to the Senate because of the old saw that extradition 
treaties are "self-executing." Self-executing or not, legislation can overrride them. 
Chae Chan Ping v. United States, 130 U.S. at 600 (1889). Moreover, it may be incor- 
rect to view extradition treaties as self-executing, for if they are, then the President 
and two-thirds of the Senate can, in effect, define the jurisdiction of the lower feder- 
al courts. This is not what Article III of the Constitution provides. Section 2 of that 
Article says that "The judicial Power shall extend to all cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, and Treaties made, 
or which shall be made under their Authority; * * '." The task of choosing which 
courts will exercise this judicial power is, according to Sections 1 and 2, assigned to 
Congress, and not to the President and the Senate. 

In several recent treaties, including one now pending before the Senate, the State 
Department has assumed that the President may, with the advice and consent of 
the Senate, strip the courts of jurisdiction to consider the political crimes defense to 
extradition. That is a dubious claim. Extradition requests are "Cases" which arise 
under the Constitution and laws of the United States, because the Fifth Amendment 
provides that "No person shall be * * ' deprived of life [or] liberty ' ' * without 
due process of law,' and the writ of habeas corpus exists to enforce that right Thus, 
when Great Britain sought extradition of Thomas Nash, alias Jonathan Robbins, 
under the Jay Treaty, both President Adams and his Republican critics agreed with 
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the judge that the question of who is extraditable was for the courts, and not for the 
executive, to decide. 10 "Annals of Congress" 515-619 (1801) and Case of Nasfi, 
Wharton's State Trials 392-457 (1799). 

The same understanding continued to prevail in the 1840s, when the United 
States joined the international extradition movement. In 1846, the Supreme Court 
ruled that the question of who was extraditable under the 1843 treaty with France 
was for the courts to decide, even though the treaty was silent on the question and 
no jurisdictional legislation implementing the treaty had been [>as8ed by Congress. 
In re MeUger, 46 U.S. (5 How.) 176, 188-189 (1847). 

In 1848, Congress passed its first legislation clearly vesting decision-making in ex- 
tradition cases in the courts. 9 Stat. 302. Four years later, a plurality of the Su- 
preme C3ourt confirmed the appropriateness of this allocation. Attributing President 
Adam's defeat in the election of 1800 to Republican criticism of his intervention in 
the Robbins case of 1799, Justice Catron observed that "Public opinion had settled 
down to a firm resolve, long before the treaty of 1842 [with Great Britain] was 
made, that * * * an extradition without an unbiased hearing before an independent 
judiciary [was] highly dangerous to liberty, and ought never to be allowed. (Congress 
obviously proceeded on this public opinion, when the act of 1848 was passed, and 
therefore referred foreign powers to the judiciary when seeking to obtain the war- 
rant, and secure the commitment of the fugitive; and which judicial proceeding was 
intended to be independent of executive control, and in advance of executive action 
on the case." In re Kaine, 55 U.S. (14 How.) 103, 113 (1852). 

Thus, even if one denies that the Constitution vests extradition decisions in the 
judiciary, it is possible to conclude that extradition treaties are self-executing only 
to the degree that the act of 1848 and similar statutes allow them to be. The Act of 
1848 was passed specifically to guarantee that the courts would decide who was ex- 
traditable and who was not. It was also passed with the understanding that there 
would be a political crimes defense to extradition and that this defense would be 
administered by the courts. Inclusion of that requirement in legislation was ren- 
dered unnecessary by executive practice which remained unbroken until 1978 when 
the Carter Administration began negotiating treaties which purport to strip the 
courts of jurisdiction to consider the political crimes defense. 

In short. Congress has the authority to reform the law of extradition by legisla- 
tion, to reclaim its original understanding, to bring that law back into line with con- 
stitutional requirements, and to make it once again an instrument of liberty and 
justice. 
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Befo re 
FEINBERG, Chief Judge. FRIENDLY and PIERCE, Circuit 

Judges. * 

Appeal b\ ihe United States from the decision of a 
inagistrate appointed by the District Court for the Southern 
District of New York and alternative petition for mandamus 
relating lo such decision. The decision denied a request by 
the Government of the United Kingdom of Great Britain 
and Northern Ireland for the extradition of a member of the 
Provisional Irish Republican Army on the ground that the 
olTense for uhich extradition was sought was of a political 
character within the pertinent exception in the applicable 
extradition treaty. Petition for habeas corpus by the extraditee 
and motion for immediate release. Appeal of the United 
Stales dismissed for want of jurisdiction; alternative petition 
for mandamus denied in part and dismissed in part. Extra- 
ditee's petition for habeas corpus and attendant motion 
dismissed for want of jurisdiction. 

THOMAS H. BELOTE, Special Assistant United 
Slates Attorney (John S. Martin, Jr., United 
Slates Attorney for the Southern District of 
New York, Mark F. Pomerantz and Robert S. 
Liu, Assistant United States Attorneys, Of 
Counsel), for Petitioner-Appellant, the United 
Stales of America. 

KEARA M. O'DEMPSEY, ESQ. (Beldock Levine & 
Hoffman, New York, N.Y.,. and Frank Dur- 
kan, Esq., O'Dwyer & Bernslien, New York, 
N.Y., James Gilroy, Esq.; James P. Cullen, 
Esq., Sheila Donohue, Esq., The Brehon Law 
Society; Of Counsel), for Respondent-Appel- 
lee, Desmond Mackin. 

' When this appeal was heard. Judge Pierce was a District Judge for the 
Southern District of New York, sitting by designation. He was Inducted as a 
judge of this court on November 30, 1981. 
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FRII-NDIY, Circuit Judge: 

This appeal by the United Stales and an alternative request 
by it for mandamus consolidated therewith' relate to a 
decision of United States Magistrate Naomi Reice Buchwald 
(the Magistrate) of the District Court for the Southern 
District of New York dated August 13, 1981. The decision 
denied a request by the Government of the United Kingdom 
of Great Britain and Northern Ireland for the extradition of 
Desmond Mackin pursuant to Article Vjil of the lixtrudition 
Treaty (sometimes hereafter the Extradition Treaty or the 
Treaty) between the United States and the United Kingdom. 
The Treaty, which is the successor to the very limited 
provision in Article 27 of Jay's Treaty, 8 Stat. 116, 129 
(1794), and Article X of the Webster-Ashburton Treaty of 
1842, 8 Stat. 572, 576-77, was signed on June 8. 1972 and 
entered into force on January 21, 1977, 28 U.S.T. 227, 
T.I.A.S. 8468. After the request had been submitted to the 
United Slates through diplomatic channels, a Special A.ssis- 
tanl United Stales Attorney for the Southern District of 
New York, acting for and on behalf of the United Kingdom, 
filed an appropriate complaint in the District Court for the 
Southern District of New York pursuant to 18 U.S.C. §3184.- 

ANo ci)nsi)lld;itcd were a pclilion hy Mackin lo this court lor a writ ol AaAccn 
c(irpu\ and a motion for immediate release. 

This provides: 
Whenever there is a treat) or convention lor extradition between the 

I nited States and an> loreign government. an\ justice or judge ol ihe 
United States, or any magistrate authorized so to do by a court ol the 
United Stales, or any judge or a court ol record of general jurisdiction of 
any Slate, may, upon complaint made under oath, charging any person 
found within hisjurisdiction, with having commitlcd within the jurisdiclion 
of any such foreign government any of the crimes provided for hy such 
Irealy or convention, issue his warrant for the apprehension of the person 
so charged, that he may be brought before such justice, judge, or magis- 
trate, to the end that ihe evidence of criminality ma\ he heard and 
considered. If. on such hearing, he deems ihe evidence sullicient to sustain 

the charge under the provisions of the proper treaty or contention, he 
shall certify the same, together with u copy  of all the testimony  taken 
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Mackin was arrested under aulhorily of an order of a district 
judge under that statute and has been held in custody since 
then. The complaint was referred to the Magistrate by a 
judge of the District Court for the Southern District of New 
York pursuant to Rule 9 ol" that court's Magistrates Rules. 

The requested extradition was based upon Mackin's in- 
dictment in Northern Ireland on charges of attempted mur- 
der, on March 16. 1978. ofa British soldier. Stephen Wooton. 
in Anderson town. Belfast. Northern Ireland; wounding 
Wooton with intent to do grievous bodily harm, contrary to 
Section 18 of the OlVenscs Against the Person Act of 1X61; 
and possession o( lirearms and ammunition with intent, in 
contra\ention of Section 14 o\' the Firearms Act (Northern 
Ireland) 1969. Mackin was arrested in Northern Ireland after 
the incident but was released on bail and failed to appear for 
trial there, entered the United Slates illegally and was appre- 
hended by the Immigration and Naturalization Service." 

.After taking extensive evidence, receiving briefs and hear- 
ing argument, the Magistrate delivered a lengthy and thor- 
ough opinion. She concluded that the United Kingdom had 
satisfied its burden, under Article IX(1) of the Treaty, of 
producing evidence "suiricient according to the law of the 
requested Party ... to justify the committal for trial of the 
person sought if the olTense oi' which he is accused had been 
committed in the territor) of the requested Party . . ." vvith 

hcl'orc hmi. lo the Sccrcl.irx ol Suilc. lh;it ,i «;irriint m,i\ ISMIC upon itic 
requisition ol iho proper ;uilhoriin.'N ol MICII lorcign govcrnnicnl. lor ihc 
>urremler of Mich person, iiccording to the >tipiil;ilions ol the lrcai\ or 
conM-mion; and he shall issue his warrant lor the coniniilnient of the 
person so eharyed to the proper i.iil. there to remain until such surrender 
sh.ill be made. 

The statute goes b.ick li> the \ci ol August II l!<4!<. 4 Stat .'02. It was 
continued as Rev Stal. S.'^^TO. appears as IS L S.C. J-ftSl (l')40ed.). and 
was eodilied in substantial!) its present lorni in I94K. 62 St.it. X22. 

Mthouch Mackin is also suhiect lo detention b\ the INS pending deporation. 
he has consistent!) indicated his willingness to be deponed to the Republic ol 
Ireland and detention pending deportation would thus be brief. 
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respect to the first and third of the olTenses charged.' 
However, the Magistrate declined to issue the certilicale to 
the Secretary of State provided for by 18 U.S.C. §3184 on 
the ground that the offenses charged came within Article 
V(l)(c)(i) of the Treaty, which states: 

(1) Extradition shall not be granted if: 
(c){i) the oliense for which extradition is requested 

is regarded by the requested Party as one of a political 
character .... 

The Magistrate pointed to cases holding or indicating that 
the political offense exception is not limited to "purely" 
political offenses against a government, such as treason, 
sedition and espionage, but extends also to "relative" polit- 
ical offenses, to wit, crimes against persons or property which 
are incidental to a war, revolution, rebellion or political 
uprising at the time and site of the commission of the olfense, 
see OnifUi.s v. Rui:. 161 U.S. 502 (1896); //; re Castioni. 
[1891] 1 Q.B. 149 (1890); //; re Meunier. [1894] 2 Q.B. 415 
(1894); In re Ezeia. 62 F. 972. 977-1002 (N.D. Cal. 1894); 
Garcia-Giiillern v. Vniied Sums. 450 F.2d 1189, 1192 (5 Cir. 
1971), ceri. denied. 405 U.S. 989 (1972); .4bu Eain v. Wilkes. 
641 F.2d 504, 518-23 (7 Cir. 1981), cert, denied. 50 U.S.L.W. 
3278 (Oct. 13, 1981). She found that: (1) at the time of the 
offenses charged against Mackin the Provisional Irish Re- 
publican Army (PIRA) was conducting a political uprising 
in the portion of Belfast where the offenses were committed; 
(2) that Mackin was an active member of PIRA; and (3) that 
the offenses committed against the British soldier were inci- 
dental to Mackin's role in the PIRA's political uprising in 
Belfast. Accordingly, she concluded that the crimes for which 

The Magistrate's opinion does not specify which of the offenses that Mackin 
is charged with are supported by probable cause, id al 20-21, However, for the 
purposes of this appeal the parties are in agreement that the Magistrate found 
probable cause existed only as to the first and third offenses. Government Brief 
at 7 n.*; Appellee's Brief at 5. 
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Mackin was indicted were "of a political character" within 
the meaning of Article V( 1 )(c)(i) of" the Treaty. 

As indicated above, the United Stales has appealed from 
the Magistrate's decision to deny the request of the United 
Kingdom, and in the alternative has sought mandamus to 
require her to grant the request. In addition to challenging 
the Magistrate's ci)nclusion that Mackin's crime was "of a 
political character", the Government contends that decision 
whether an ollense falls within Article V( I )(c)(i) is committed 
exclusively to the executive branch. Mackin contends that 
the Magistrate's iirder is not appealable because it is not a 
final decision of a district court of the United States within 
2S U.S.C. sjl29l and that this court lacks power to issue a 
writ of mandamus under 28 U.S.C. <jl651 because of the 
requirement in that section that such issuance must be 
'*necessar\ or appropriate in aid of . . . [an issuing court's] 
jurisdiction!] and agreeable to the usages and principles of 
law." If a contrary view should be taken on either of these 
points, Mackin contends that the applicability of Article 
V(l)(c)(i) is a question for the judicial branch and that the 
Magistrate's decision on the merits of that issue was correct. 

t Appealability 

Discussion of the appealability of orders granting or 
denying requests for extradition must go back as far as In re 
Mi't:qer. 46 U.S. (5 How.) 175 (1847)—a case decided just 
prior to enactment of the predecessor of the present extra- 
dition statute and which doubtless led to that statute's 
adoption, see notes 6 & 8, infra. Although the extradition 
treaty with France there at issue, 8 Stat. 580 (1848), unlike 
the Webster-Ashburton Treaty of the previous year with 
Great Britain, made no provision that the person whose 
extradition had been requested should be brought before a 
judge or magistrate "to the end that the evidence of crimi- 
nality may be heard and considered", President Polk and 
Secretary of State Buchanan elected to submit the French 
Government's extradition  request  to Judge  Betts of the 

13-617   0—83 15 
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District Court for the Southern District of New York, who, 
after a hearing, committed Metzger to custody to await the 
order of the President, see In re Meizger. 17 Fed. Cas. 232 
(No. 9511) (D.C.S.D.N.Y. 1847). Although the Supreme 
Court thought that in seeking a hearing before a judicial 
officer the executive had acted "very properly, as we sup- 
pose", 46 U.S. at 188-89, it concluded that the case "was 
heard and decided by the district judge at his chambers, and 
not in court" id. at 191. In that role the district judge was 
exercising "a special authority, and the law has made no 
provision for revision of his judgment. It cannot be brought 
before the District or Circuit Court; consequently it cannot, 
in the nature of an appeal, be brought before this court." /(/. 
at 191-92. Since the Supreme Court thus had no appellate 
jurisdiction, under the most famous of constitutional deci- 
sions it likewise could not issue a writ of habeas corpus on 
Met/ger's behalf. Thus the doctrine of the unappealability of 
extradition decisions by judges and magistrates was born.' 

The prime purpose of the 1848 statute, 9 Stat. 302, which 
followed immediately on the Metzger decision, was to pro- 
vide additional judicial officers to handle extradition re- 
quests.'' Nothing on the face of the statute or in its legislative 

Mel/gcr turned oul lo h;ivc ihe lasi laugh. M-e Swishcr. IliNlor> of ihc 
Supreme Courl—lhc Tanc\ Period 18.16-M. IT^-KO (1974). 

The principal purpose ol (he bill, as slated hv Rcprescnlalivc Ingersoll. was 
"to enlarge the facilities to compi) with our uhligations" under extradition 
treaties. "It often happened that an individual came to this countr> where Ihe 
crime was obvious, and the application for the fugitive regular; but there were 
no such ollicers in the part of the countr> where the fugitive was found as were 
authorized or were willing to take on themselves the hurden and the weight) 
responsibilit) of issuing a warrant lo arrest and to lake the preliminary 
proceedings toward handing over Ihc individual to ihc properl) aulhori/ed 
oHicer. The object of this bill was to appoint ollicers and lo authorize others to 
carry oul the provisions of the treaties with Irance and I ngland. al all times 
without delay and the denial of justice. It provided for the appointment of 
commissioners, or authorized the courts of the United Stales lo appoint 
commissioners to take the preliminary sleps, and to procure the authority of 
the Secretary of Stale, to whom the treaties give authority to dcli\er up fugitives 
to foreign countries, for the accomplishment of the desired object." Cong. 
Globe June li. 1848. 
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history shows an intention to alter the Supreme Court's 
ruling with respect to appealability.' 

That question arose in /// re Kaine. 55 U.S. (14 How.) 103, 
120 (1852). Kaine was charged by the British Government 
with a murder in Ireland, apparently in a case having political 
overtones. Id at 114-15. The request for extradition was 
made by the British Consul in New York and heard by a 
United States commissioner who ordered Kaine to be com- 
mitted. The Circuit Court declined to i.ssue habeas corpus. 
and Kaine sought to bring these rulings before the Supreme 
Court in a number of ways. Justice Curtis, concurring in a 
careful opinion, concluded that the Commissioner's action 
was unreviewable on appeal for the reason that, like the 
judge in Xteizficr and despite the 1848 statute, he was not 
exercising "any part of the judicial power of the United 
Slates", ill. at 119; that the refusal of the Circuit Judge to 
issue a writ of habeas corpus could not be reviewed since it 
was not the cause of Kaine's commitment: and that the 
Supreme Court could not issue the writ on its own account 
since this would be a prohibited exercise of original juris- 
diction." 

I)urln(! ihc lUmr licb.ilcs ol Ihc propDscd cMradition act Senator l)a>lun 
rcl'crred ID ihc Supreme C'ourl's decision in Ihc Mctzgcr case, bul did nol 
inilmale ih.ii ihe hill would allcr the result ol'that case. ( onp. (ilobc. Jul> 2X. 
IWK. 

The nui|oril>. speaking thnuigh Justice Calron. was at pains to make clear 
that Its refusal o\ hiihcm <iirpii\ was on the merits. 55 US al II7-IX. without 
deigning to answer Ihc jurisdictional problems developed by Justice Curtis. 
However, the stress laid b> the niajoritv on the need lor emploving niagistrales 
"to Issue the warrant, cause Ihe arrest and adjudge the criminaiitv". particularly 
in the case ol criminals lleeing Irom Canada and caught "in hoi pursuit" 
without an\ need ol transmission ol an eviradition request through diplomatic 
channels in Washington since otherwise "in the entire range ol country, west of 
the Rockv niounlains. and lor more than live hundred miles on this side of it. 
throughout the great western plains, no arrests could he made, nor would they 
be allempled'. suggest agreement with Justice C urlis that a magistrate's action 
under Ihc IX4X statute was not within the judicial power of the United Slates. 

JuMice Nelson's lengthy dis>cnt. joined by C hief Justice I aney and Justice 
Daniel, apparently predicated jurisdiction on Ihe Circuit Court's refusal to 
issue a writ oi liohcm mrpuw he thought that decision to be "a proper subjccl 
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The decision in Kaiue that the Act of August 12. 1848, 
was not intended to alter the holding in Meizger regarding 
the nonappeaiability of decisions granting extradition was 
recognized in a 1853 opinion of Attorney General Gushing 
to Secretary of State Marcy. The Attorney General stated, 
"Nor can appeal be taken from the decision of Mr. Justice 
Edmonds to any other court, so as to revise that decision. 
The judge or magistrate in this case acts by special authority 
under the act of Congress; no appeal is given from his 
decision by the act; and he does not exercise any part of 
what is, technically considered, the judicial power of the 
United States." 6 Op. Atty. Gen. 91, 96 (1853). Not long 
thereafter, the common understanding with respect to the 
appealability of orders denying extradition requests was 
reflected in another opinion rendered by the Office of the 
Attorney General to Secretary of State Seward in 1863, 10 
Op. Ally. Gen. 501, 506. This stated unequivocally, in 
response to an objection by a foreign government to a 
district judge's denial of extradition. 

In cases of this kind, the judge or magistrate acts 
under special authority conferred by treaties and acts of 
Congress; and though his action be in form and effect 
judicial, it is yet not an exercise of any part of what is 
technically considered the judicial power of the United 
States. No appeal from his decision is given by the law 
under which he acts, and therefore no right of appeal 
exists. (Ex-parte Metzger, 5 How., 176; U.S. v.v. Ferreira, 

to review by ihis court, by virtue of the writ of habeas corpus." .I.S U.S. at 148. 
On the merits he held that the request must be presented through diplomatic 
channels and that the Commissioner had no power to act because he had not 
been specially authorized to do so by a court of the United Slates, 

Again the e\tradilee had the last laugh. Justice Nelson, sitting as Circuit 
Judge, later ordered Kaine's release on the grounds, inter alia, that there had 
been insutlicieni evidence of Kaine's criminality, t.v pane Kaine. 14 Fed. Cas. 
78 (No. 7597)(C.C.S.D.N.Y. 1853). 

The Act of February 5, 1867. 14 Stat. .185. ultimately vindicated Justice 
Nelson's position on habeas corpus appealability by providing for an appeal 
from final decisions of the circuit courts on petitions for habeas corpus See 
Benson v. MacMahon. 127 U.S. 457 (1888); In re Luis Oleizay Cones. 136 U.S. 
330(1890). 
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]} How.. 40-48; /// re Kane [sic], 14 How., 103. 119, 
Curtis J.) The decision of Judge Leaviii is thus beyond 
the reach of correction either by executive or judicial 
power.' 

and suggested that the foreign government submit a new 
request. Turther evidence of the nonappeaiability of orders 
granting extradition can be found in a Report of the Senate 
Judiciary Committee on the nation's extradition laws. S. 
Rep. No. «2, 47th Cong., 1st Sess. (1882). 

The (iovcrnment suggests that the basis for the nonap- 
peaiability of extradition orders was altered by the creation 
of the courts of appeals by the Act of March 3. 1891. 26 
Stat. 826. since these courts are not subject to the constitu- 
tional limitatit)ns conlining them to appellate jurisdiction 
which played a part in the Metzger decision and in Justice 
Curtis* opinion in Koine. This, however, relates to the ability 
of the courts of appeals to exercise original jurisdiction over 
petitions for writs of Inihca.s corpus, and not to the appeala- 
bility of decisions under §3184. It is thus not surprising that 
courts at every level have continued to state that decision.s, 
even when made by district courts, denying or granting 
requests for extradition are not appealable under 28 U.S.C. 
§1291. CW////.V V. Miller, 252 U.S. 364. 369 (1920); Caplan v. 
Vokes, 649 F.2d 1336, 1340(9 Cir. 1981); Ahii Eain v. Wilkes, 
641 F.2d 504. 508 (7 Cir. 1981), ceri. denied, 50 U.S.L.W. 
3278 (Oct. 13, 1981); Aniumes v. Vance, 640 F.2d 3, 4 n.3 (4 
Cir. 1981): Mailer of Assarsson, 635 F.2d 1237. 1240(7 Cir. 
1980), ceri. denied, 101 S. Ct. 2334 (1981); Gusikoffv. Uniled 

• In Vmicd Stales iv Fcrrcira. 54 U.S. (13 How.) 40 (1851). the Court had held 
that a Uniled States District Judge, acting on a claim arising under the treaty 
with Spam for the ce.ssion of Florida, was not exercising the judicial power of 
the Uniled Slates and thai an appeal from his decision to the Supreme Court 

would not lie. 
It is notable that the citation of In re Kuiiic. supra, in the Attorney Generul's 

opinions was to Justice Curtis' concurring opinion, which the Department of 
Justice evidently regarded as embodying the correct view. 6 Op. Atty. Gen. 91, 
96; 10 Op. Ally. Gen. 501, 506. 
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F.2d 843, 847 (1 Cir. 1980); Hooker v. Klein, 573 F.2d 1360, 
1364 (9 Cir.), cerl. denied, 439 U.S. 847 (1978); Jhirad v. 
Ferrandina, 536 F.2d 478, 482 (2 Cir.), cert, denied, 429 U.S. 
833 (1976); Greci v. Birknes, 527 F.2d 956, 958 (1 Cir. 1976); 
United States ex rel. Sakaguchi v. Kaulukukui, 520 F.2d 726, 
729-30 (9 Cir. 1975); Shapiro v. Ferrandina, 478 F.2d 894, 
901 (2 Cir.), cert, di.smi.ssed, 414 U.S. 884 (1973); Sayne v. 
Shipley, 418 F.2d 679. 685 (5 Cir. 1969), cert, denied, 398 
U.S. 903 (1970); Wacker v. Bis.son, 348 F.2d 602. 607 (5 Cir. 
1965); Jimenez v. Aristeguieta, 290 F.2d 106, 107 (5 Cir. 
1961). To quote from the most notable example. Justice 
Brandeis said in Collins v. Miller, supra. 252 U.S. at 369, that 
"the proceeding before a committing magistrate in interna- 
tional extradition is not subject to correction by appeal".'" 
Although none of the cases cited above squarely holds that 
an order denying a request for extradition is not appealable, 
these statements are not merely dicta, as the Government 
argues. Along with their statements as to the nonappealabil- 
ity of orders granting or denying extradition requests, courts 
have made clear that the extraditee in cases of grant and the 
requesting party in cases of denial have alternative, albeit 
less effective, avenues of relief. The extraditee may seek a 
writ of habeas corpus, the denial or grant of which is 
appealable, .see note 8, supra, and the requesting parly may 
refile the extradition request. Collins v. Loisel. 262 U.S. 426 
(1923); Hooker v. Klein, .supra, 573 F.2d at 1365-66; In re 
Gonzalez, 217 F.Supp. 717 (S.D.N.Y. 1963); F.x parte 
Schorer, 195 F. 334 (E.D. Wis. 1912). Both these remedies 
are inconsistent with the notion that the original orders were 
appealable. If the grant of a request were appealable, habeas 
corpus would not lie since that writ cannot be used as a 

Under tnglish law, an exlradiling magistrate's decision denying extradition 
has been held unappealable. Alkiiismi v. Limed Slates »/ Aiiwrua Gincrnmeiil, 
(19711 AC 197 at 213, |I969] i ALL ER 1317, HL. Lord Reid was of the view 
that this was "settled law" reaching back to the early 19th century, id at 1324. 
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substitute for an appeal. Stone v. Powell, 428 U.S. 465, 477 
n. 10 (1976): Sunal v. Large, 332 U.S. 174. 178-79 (1947). If 
denial of a request were appealable, a second request would 
ordinarily be defeated by the principle of res judicaia. See 
Hooker v. Klein, supra, 573 F.2d at 1367-68. v 

Despite the Government's argument in this case, the 
general belief with respect to the unappealability of extradi- 
tion orders has been very recently shared by the Department 
of Justice and the Department of State. On September 19, 
1981, Senator Thurmond, along with several colleagues, 
introduced "a bill developed over the past 2 years in close 
cooperation with the Department of Justice and the Depart- 
ment of State to moderni/e the extradition laws of the 
United States." 127 Cong. Rec. S9952. Among many other 
features, the proposed Extradition Act of 1981 confines to 
the Attorney General the right to file a complaint charging 
that a person is extraditable to a foreign country, §3192(a), 
provides that this may be done only in a United States 
district court, id., directs that the court certify to the Secre- 
tary of State its findings with respect to extradilabilily, 
i:j3l94(e), provides for appeals of such findings to the appro- 
priate United States court of appeals, §3l95(a), and limits 
the exlraditee's rights to seek review by other means, 
§3195(c). Secretary of State Haig expressed the particular 
pleasure of the Department over several provisions of the 
bill, including one "which for the first time permit[s] appeal 
from a district court's decision on an extradition request 
(section 3195)". 127 Cong. Rec. S9953. A legal memorandum 
accompanying the proposed bill stated in unequivocal terms, 
127 Cong. Rec. S9957: 

Under present Federal law, there is no direct appeal 
from a judicial officer's finding in an extradition hearing. 
A person found extraditable may only seek collateral 
review of the finding, usually through an application for 
a writ of habeas corpus. The foreign government that is 
dissatisfied with the results of the hearing must institute 
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a new request for extradition. The lack of direct appeal 
in extradition matters adds undesirable delay, expense, 
and complication to a process which should be simple 
and expeditious, (footnotes omitted) 

At a hearing held on October 14, 1981, before the Senate 
Judiciary Committee, Michael Abbell, Director, Office of 
International Affairs, Criminal Division, Department of Jus- 
tice, praised the bill because, among other things 

It permits both a fugitive and the United States, on 
behalf of the requesting country, to directly appeal 
adverse decisions by an extradition court. Under present 
law a fugitive can only attack an adverse decision 
through habeas corpus, and the only option available to 
the United States, on behalf of a requesting country, is 
to refile the extradition complaint. 

Daniel W. McGovern, Deputy Legal Adviser of the Depart- 
ment of State, said 

Under present law there is no direct appeal from a 
judicial officer's finding in an extradition proceeding. A 
person found extraditable may only seek collateral re- 
view of the finding, usually through an application for 
a writ of habeas corpus. The foreign government that is 
dissatisfied with the results of the hearing must institute 
a new request for extradition. The lack of direct appeal 
in extradition matters adds undesirable delay, expense 
and complication to a process which should be simple 
and expeditious. Section 3195 [of the proposed bill] 
remedies this defect in current procedure by permitting 
either party in an extradition case to appeal directly to 
the appropriate United States court of appeals from a 
judge or magistrate's decision. 

It is true, of course, that efforts by the Government to 
resolve an ambiguity in legislation in its favor should not 
preclude it from arguing, if the efforts have not yet succeeded, 
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ihai ihc legislation should be construed in the manner which 

it asked Congress to make clear. Wong )cing Sung v. 

McCrciih. 339 U.S. 33. 47 (1950); inin-ilSlaws v. Souihwesi- 

cni Cahlc Co. 392 U.S. 157. 169-70 (1968): Sands, 2A 

Sutherland Stalutor> Construction i;;49.10 at 261 (1973). But 

here the e\ecuti\e branch did not tell Congress that the law 

was uncertain and would benefit from ciarilicalion; it said 

!latl\ iha; the law was the exact opposite from what it 

contends in ihis case and that the law needed to be changed. 

Be\ond iliis. and apart from the massive authority we have 

cited, what the Ciovernment told Congress was right and 

what it argues to us is wrong. 

The oiil\ conceivable ba.sis for appellate jurisdiction over 

orders granting or denying extradition is section 1291 to 

Title 2X which authorizes appeals to the courts of appeals 

from •"linal decisions of the district courts of the United 

Slates". In contrast. ;}3I84 proceedings are to be conducted 

by "anv iuslici- or judge of the United States, or any 

magisiraic authorized so to do by courts of the United Stales 

or any juilgv of a court of record of general jurisdiction of 

any State". Decisions have noted the difference between 

N}3I84'S references to "judges", "justices", and "magistrates" 

and sjl29rs reference to "district courts". Jimenez v. Ariste- 

guieia. 290 F.2d 106, 107 (5 Cir. 1961); Shapiro v. Ferrandina, 

478 F.2d 894. 901 (2 Cir.), ten. dismissed, 414 U.S. 884 

(1973). Even when the decision lo grant or deny is by a 

district judge, this still is not a decision of a district court 

within 28 U.S.C. §1291. See Jiminez v. Ari.sieguieia. supra, 

290 F.2d at 107. Although the distinction was criticized by 

the dissenting judge in that case, it goes back lo the Supreme 

Courl's 1847 decision in In re Meizger. supra, and we 

approved of it in Shapiro v. Ferrandina. supra, 478 F.2d at 

901 & n.3. It is even clearer that the decision of a magistrate 

is not a final decision of a district court; when Congress has 

desired to permit an appeal from a decision of a magistrate 

directly to a court of appeals, it has said so. 28 U.S.C. 

§636(c)(3). There is still greater difficulty in considering the 
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decision of a state judge to be a final decision of a district 
court. Yet it would be curious if such decisions were non- 
appealable whereas the decision of a United States judge or 
magistrate was." 

There are similar problems in reading 28 U.S.C. §1291 to 
include the decision of a judge of a court of appeals or a 
justice of the Supreme Court. It is instructive, in this regard, 
to examine the statutory provisions applicable to writs of 
habeas corpus, 28 U.S.C. §§2241-55. Section 2241 provides, 
inier alia, that writs of habeas corpus may be granted by 
"any circuit judge". Evidently fearing that, without more, 
the action of a circuit judge would not be reviewable. 
Congress provided in §2253 for an appeal from the decision 
of a circuit judge pursuant to §2241: "In a habeas corpus 
proceeding before a circuit or district judge, the final order 

' The Government suggested at argument that such a decision might be 
appealable through the hierarch) of slate courts and would ultimately be 
reviewable by the Supreme Court under 28 U.S.C. i!l257 We lind nothing in 
the long history of international extradition m the United States which suggests 
that Congress intended state courts to have a role beyond the mitial commitment 
proceedings; the sparsity of federal judges and commissioners in 1847 doubtless 
made that limited resort necessary, see note 6. \itpra The parlies cued us no 
Slate court case dealing wuh extradition under i)3l84. and our research has 
found none more recent than the mid-l9th century. In saying this we are aware 
that in naturali/alion cases where 8 U.S.C. {|I42I vests jurisdiction in both the 
district courts and "all courts of record in any State or Territory". 8 U S.C. 
;il42l, courts of appeals have routinely heard appeals from district court 
nalurali/alion decisions, e.g.. Jiihrun \. I niicJ Slale\. 255 F.2d 81 (5 Cir. 1958): 
Tailor I i niU'tl Sitiic\. 231 F.2d 856 (5 Cir. 1956); Hiiig Luwc i Liiiifd States. 
230 F.2d 664 (9 Cir. 1956); Brukiiwu: v Siiruretli. 211 F.2d 541 (5 Cir. 1954): 
Rulnh I Lmltd Stan-.. 185 F.2d 784 (8 Cir. 1950); Marcaillimio r i'mted 
Staid. 185 F.2d 934 (4 Cir. 1950). whereas appeals from state court decisions 
proceed through the state systems. In re Rantadaw. 445 Pa. 86. 284 A.2d 133 
(1971) (and cases cited therein): In re \tartiiie'\ P,,,,ii)n. 341 Mass. 715. 172 
N.t. 2d 262 (1961); Colo > Cnited Stoiey. 400 III. 329. 79 N.E.2d 619 (1948); 
In re Bogunovn. 114 P.2d 581 (Cal. 1941). However, extradition has interna- 
tional aspects far more serious than naturalization. Moreover, the naturalization 
decisions occur in a statutory framework that diflcrs in an important respect 
from that governing extradition Section 1421 of Title 8 vests "the district 
couri\" with jurisdiction over nalurali/alion proceedings, and thus, there is 
little question but that i\2')\—which permits appeal from "alt' final decisions 
of the "district courts"—is applicable. In contrast, as noted above. !)3I84 vests 
individual/W^rt with jurisdiction over extradition requests. 
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shall be subject to review, on appeal, by the court of appeals 
for the circuit where the proceeding is had." Congress' 
failure to adopt a similar slatulorv provision with respect to 
an extradition order of a circuit judge under 18 U.S.C. vj3l84 
is evidence that il did not intend such a decision to be 
appealable lo a court of appeals. Yet the Government has 
suggested no rational basis for a state of the law wherein an 
extradition decision oi' a United Slates district judge or 
magistrate would be appealable but thai of a United States 
circuit judge would nol be. When we add these considerations 
lo the historical background of 18 U.S.C. i}3l84 and the 
man\ decisions we have cited.'- we think il clear that no 
appeal lies under 28 U.S.C. >;1291 from the Magistrate's 
decision here. ' 

\t(iii(hiinii\ 

The (iiucrnmcnl's allcrnalivc petition for mandamus un- 
der 28 L .S.C. ;jl6.">l encouniers. as an initial obstacle, the 
argument  thai  issuance of ihe writ  is not "necessary or 

IIK <ii)\criiiiiciil r^.'ln.•^ IIC.IMK on ihc dt'tislun in {pplitulioii »/ I mud 
S(i/(<-. M'.l 1 Til ('.''. Ml (4 ( ir. 1477). iipholdini! ;;I^'>1 jurodiction ovtr u 
ili-lricl i.iiuri\ dcni.il nl .in .ipplic.ili»ii under IX I S C . i>2.^IS lor inlcrccplion 
o! «lie iir iir.il i.onimuiin:.ilioiis. cn.n.ied ;IN pan ol ihc OmnibuN Crime Control 
•IIHI S.IIC SircclN \i.i ol l%X. which c.in be made lo an\ "iiidgc of competent 
luriMliclion". «ilh Micce>MVe applltallon^ also a posMbilit\, }^5IX(l)(e). a> in 
ihc cav.- ol cMradilion Such order^ lack ihc long hivlorx ol nonappealabilily 
ol lhv>sc III CMradilion procccdinys C onscL|Ucntl> »e have no occasion lo 
consider »licihcr ihe court w.is correcl in linding H2'i\ juriNditiion. 

Ihc M.iL'islr.iie suiiijcslcd ihal an order upholdint! the polilical olTense 
e\ccpiion niiehi he appealable whereas orders denxini; evlradilion lor lack of 
sullicicni cMdence ol probable cause were nol. since the latter were akin lo a 
preliniinarx hearing or a refusal of a grand |ur\ lo indict, in bolh ol' which 
circuntsiances the (io\ernnienl's remedv is to tr> again. In contrast, a ruling on 
the political olVensc evcepiion is more like a judicial one appl>ing lau to Ihe 
facts. We lind noihing in ihc sialulori language or the cases lo support this 
disiinciion Bc>ond ihis. if ihe Cio\ernnienl were allowed lo appeal the 
Magisirale's .idversc linding with respect lo the polilical olVense exception, il 
would be h.ird lo dcn> Mackin a eross-.ippeal from her linding of probable 
cause. 
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appropriate in aid"'^ of our jurisdiction since the Magistrate's 
decision is unappealable and wc thus have no jurisdiction to 
aid. The Government replies, in part, that if we were to issue 
the writ and require the Magistrate to grant extradition, such 
a grant would almost certainly become the subject of a 
habeas corpus proceeding in the district court and its order 
in such a proceeding would be reviewable here under 28 
U.S.C. §2253. Compare Ex pane United Stales. 287 U.S. 241 
(1932) (Supreme Court has power to grant mandamus re- 
quiring a district court to i.ssue a bench warrant for the 
arrest of an indicted defendant since a conviction would be 
reviewable by a court of appeals and, on ceriiorari, by the 
Supreme Court.) 

We have considered .somewhat similar questions in United 
Slates V. Dooling, 406 F.2d 192. 197. cert, denied. 395 U.S. 
911 (1969) and United Slates v. Weinsiein. 452 F.2d 704. 708- 
13 (1971). cert, denied, 406 U.S. 917 (1972). In Dooling we 
issued a writ to compel a district judge to sentence convicted 
defendants rather than to pursue a course, indicated by him, 
of dismissing the indictment upon grounds which were in 
part considered and rejected without leave to renew before 
trial by another district judge. We considered it not to be a 
fatal obstacle to issuance of the writ that the Government 
might not have been able to appeal if the judge had proceeded 
as he had intended. 406 F.2d at 198. In Weinsiein we issued 
mandamus requiring a district judge to vacate an order 
dismissing an indictment after having entered a judgment of 
conviction although the Government could not have ap- 
pealed under then existing law and the defendant obviously 
would not. We concluded "that the phrase 'in aid of their 
respective jurisdictions* should not be read so as to prohibit 

' The «ords "or appropriiiic" were added. apparcml> wiihoui cxplanaiion. in 
Ihe revision of I94X. Cmiptirc JudiciarN Acl ol \1H^. {(1.1 & 14. I Slal, «(VK2: 
Judicial Code of 1911, ij^hl ^b Sial. 1162: and 2X U SC. ^Ift.'^l Sec 2X U.S.C. 
{[1651 Historical and Revision Notes. 
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(the courts of appeals] . . . from vacating orders, in actions 
generally subject to their supervision, that were beyond the 
power of the lower court to make, even though in the 
particular case there was no frustration of an appeal." 452 
F.2d at 711. Quite recently the Third Circuit has upheld its 
power to issue a writ of mandamus to consider whether the 
District Court of the Virgin Islands lacked, as it thought, 
legal authority to convene an investigatory grand jury al- 
though no case arising from action of the putative grand jury 
was or, in the nature of things, could be before the court. 
United Slates v. Christian, No. 81-1323, decided September 
30, 1981. We thus assume, at least arguendo. that mandamus 
could issue here if other tests with respect to that extraordi- 
nary remedy were met.'* 

We have di.scussed the standards governing issuance of the 
writ in a number of recent cases, e.g., American Express 
Warehousing. Ltd. v. Transamerica Insurance Co , 380 F.2d 
277, 280-82 (1967); Investment Properties International. Ltd 
V. lOS. Ltd., 459 F.2d 705, 707 (1972); Kaufman v. Edelstein, 
539 K.2d 811, 816-19 (1976); National Super Spuds. Inc. v. 
New York Mercantile Exchange, 591 F.2d 174, 181 (1979); 
and In re Attorney General oj the United States, 596 F.2d 58 
(1979). While some of these cases granted the writ and others 
denied it. all the opinions agree thai mandamus is reserved 
for "exceptional cases", whatever that may mean. and. more 
informatively, that "the touchstones are usurpation of power, 
clear abuse of discretion and the presence of an issue of first 
impression." American Express Warehousing, .supra. 380 F.2d 
at 283. 

The only issue here raised by the Government which might 
qualify under these standards is its claim that the Magistrate 

" One rtMson for our assuming Ihis only iirs^iivmlo slcms from our discussion 
with regard lo appealubilily 11 ihc Magistrate was not in fact exercising the 
judicial power ol the United Stales, query whether a writ of mandamus can be 
issued 10 her b\ a court ol appeals under 28 U.S.C, ^Ifi.'^l. contrast 2« Li.S.C. 
SI36I. 
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exceeded her jurisdiction by deciding whether the otTenses 
for which Maci<in"s extradition was sought came within 
Article V(l)(c)(i) of the Treaty rather than deferring that 
decision to the executive branch. If she was correct in 
rejecting that contention, the case would not be appropriate 
for mandamus since there was nothing any more "extraor- 
dinary" in her decisions as to conditions in Northern Ireland 
in 1978 or as to the nexus between the olTenses and what she 
found those conditions to be than there would be in any 
extradition case where the political otTense exception was 
advanced"' and, whether right or wrong, she clearly did not 
abuse her discretion in deciding as she did. We will now 
consider whether the Magistrate's decision of the jurisdic- 
tional issue was correct. 

The Magistrate's jurisdiclion to decide 
the political offense question 

The Government's argument that the Magistrate had no 
jurisdiction to decide the political olTense question begins 
with the language of the Treaty. Article V(l)(c)(i) speaks of 
an ofTense which "is regarded by the requested Party as one 
of a political character." As a matter of the ordinary meaning 
of language, "the requested Party" would seem in this case 
to be the Government of the United States, represented, as 
is uniformly true in matters of foreign relations, by the 
President, United States v. Curiiss-Wright Export Corp., 299 
U.S. 304, 319-20 (1936); L. Henkin, Foreign AITairs and the 
Constitution 45-50, 93 (1972), and not by a judicial officer. 
The Government asserts that this construction is reinforced 
by other provisions of the Treaty, notably Articles XIV(l) 

' It is noteworthy that, despite the claims in the Government's brief, at 25-26, 
that a failure to obtain the extradition of Mackin would have "the potential for 
causing a significant interference in our relations with the United Kingdom", 
no affidavits from State Department or other Government officials attesting to 
this danger were submitted to the Magistrate, as was done in In re Aliornry 
General, supra, 596 F.2d at 64 (affidavit of the Attorney General that "the 
failure to recogni/e the privilege would adversely alTecl the entire law enforce- 
ment and intelligence-gathering apparatus of the United States."). 
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and XI(I). where il claims the term "requested Party" must 
mean the Government of the United States and not the 
courts." It tells us further that the phrase "regarded by the 
requested Party as one of a political nature" represents a 
change from the language of older treaties and argues that 
by calling for the subjective opinion of the requested Party, 
the Treaty thus refers to the Secretary of State. 

The Government's argument ignores the fact that the 
"new" language or an equivalent has been used in United 
States treaties at least since the turn of the century. The 
Extradition Treaty with Peru. 31 Stat. 1921 (1900). at issue 
in Garcia-Guilleni v. United Stales, supra, 450 F.2d 1189. 
contained a provision staling "[i]f any question shall arise as 
to whether a case comes within . . . [the political offense 
exception] the decision of the authorities of the government 
on which the demand for surrender is made . . . shall be 

Article XI( 1) of the ireaty provides ihal "(t)he requested Parly shall promptly 
communiculu to the requesting Parly through the diplomatic channel the 
decision on the request for extradition."' This proviNion hardly establishes that 
••requested Parly"" ""can refer only lo ihe Governmenl (( r . the Slate Depart- 
ment)"", as the Ciovernmenls brief asserts, p. 28. The term ""requested Party"" 
is most naturally interpreted as a reference to the government of the United 
Stales or Great Britain, as the case may be. without any intent to refer to a 
particular branch of those governments. The separate reference lo "Ihe diplo- 
matic channel"" would be unnecessary if "requested Party"' did in fact mean the 
Stale Department. 

Article XIV(I) of the Ireaty provides "|llhe requested Party shall make all 
necessary arrangements for and meet the cost of Ihe representation of the 
requesting Party in any proceedings arising out of a request for extradition."" 
It does this provision no violence to read it as fixing the international legal 
obligations of the United Slates and Greal Britain without speaking lo the 
manner in which each nation goes about meeting these obligations as a domestic 
matter. 

Against this Mackin argues thai the Government's equation of "Ihe requested 
Party"" with the executive branch does nol lil Article V(2) which provides that 
extradition may be refused on any ground specified by "'the law of the requested 
Party'". T'.ii.> same argument applies lo the numerous references in the treaty lo 
"the territory of Ihe requested Parly"", e.g.. Arts. VI, VII. Vlll. and IX. 
Likewise. Article VII(5)(a) speaks of certification of arrest warrants by "a 
judge, magistrate or other competent authority of the requesting Party", a 
usage inconsistent with the notion thai "requesting Parly'" refers specifically to 
the executive branch. 



final." Identical language was contained in a 1901 treaty 
with Servia, 32 Stat. 1890, Art. VI. If anything, reference to 
the "authorities" of the United States Govenment is more 
suggestive of the executive branch than is the broader phrase, 
"requested Party", at issue in this case, thus undercutting 
the Government's theory that the "requested Party" lan- 
guage was intended to change existing law. Moreover, the 
phrase "requested Party" was used in the 1963 Extradition 
Treaty with Israel, 1.4 U.S.T. 1707, Art. VI(4), as to which 
the Seventh Circuit has rejected an argument by the Govern- 
ment similar to that here considered, see Ahu Eain v. Wilkes, 
supra, 641 F.2d at 517. See also Extradition Treaty with 
Brazil, 15 U.S.T. 2093(1961). 

The Government's textual argument also ignores the ex- 
istence of numerous treaties whose language explicitly envi- 
sions that courts will decide the political offense question. 
For example, a 1932 extradition treaty with Greece provides 
that "[t]he Stale applied to, or courts of such State, shall 
decide whether the crime or offense is of a political charac- 
ter", 47 Stat. 2185. See also Treaty Concerning the Mutual 
Extradition of Criminals with Czechoslovakia, 44 Stat. 2367 
(1925); Treaty of Extradition with Albania, 49 Stat. 3313 
(1935); Treaty for the Extradition of Fugitives from Justice 
with Austria, 46 Stat. 2779 (1930). The Government has 
suggested no reason, and we are unable to envision any, why 
courts should determine political otTen.se questions under 
some treaties, but not under others. If the State Department 
had wanted to change the rule reflected in the above treaties 
and in the cases cited infra, it would hardly have done so on 
a piecemeal basis in treaties with individual foreign states 
and without disclosing its intention to the Senate.'" Rather 
it would have adopted the more open and decisive approach 

• As far as «e are aware, following Justice Nelson's opinion in A.'v ptiric Kuiiu: 
Mipra. ihe argument that the "requested parly" language made the political 
olTcnse decision solcl) for the executive branch was not made again until I9(t0 
in Ahu I'aiit. \upra 
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of seeking legislation, as it is currently attempting to do, see 
p. 28, infra. It seems much more likely that the language was 
intended to preclude a foreign slate from arguing that the 
United States was bound by a definition of political offense 
derived from international law or the law of the requesting 
state. 

The Government seeks to buttress its textual argument 
with arguments of policy and analogy. It calls attention to 
decisions that determination whether a case falls within the 
exception provided by Article V(i)(c)(ii), to wit, that "the 
person sought proves that the request for his extradition has 
in fact been made with a view to try or punish him for an 
offense of a political character" lies solely with the executive 
branch. See //; re Lincoln. 228 F. 70, 73-74 (E.D.N.Y. 1915), 
affd per curium. 241 U.S. 651 (1916); Garcia-Guillern v. 
United Sloie.s. supra. 450 F.2d at 1192; //( re Gonzalez. 217 
F.Supp. 717. 722 (S.D.N.Y. 1963). Recognizing the latter 
principle, the Seventh Circuit in Ahu Eain. supra. 641 F.2d 
at 316-17, perceived no inconsistency between confiding to 
the courts a decision with respect to past facts and refusing 
to allow them to probe the motives of a requesting govern- 
ment—a conclusion with which we agree. The Government 
notes that a judicial decision on the political ofTense excep- 
tion may cause difficulties in this country's foreign relations; 
such difficulties would exist also, indeed might be heightened, 
if decision were placed solely in the executive branch, unless 
the political olfense exception were to be eviscerated in 
practice in the case of extradition treaties with nations with 
which we are allied or whose favor we especially desire. See 
also I.A. Shearer, Extradition in international Law 197-98 
(1971). The Government relies on cases such as The Three 
Friends. 166 U.S. 1 (1897), and Underhill v. Hernandez. 168 
U.S. 250 (1897), holding that determination when a state of 
war or belligerancy exists in a foreign country is solely for 
the executive; the.se are adequately distinguished in the 
Seventh Circuit's opinion in Ahu Eain. 641 F.2d at 514 n.l4. 
That court likewi.se sufficiently answered, id. at 514-15, the 

13-617   O—83 16 
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arguments made here by the Government, on the basis of 
Uitili'd Slates v. Curtiss-Wright Kxport Corp.. supra, and 
Chicago & Southern Air Lines. Inc. v. Waterman S.S. Corp.. 
333 U.S. 103. Ill (1948), as to the special ability of the 
executive branch to acquire the facts with respect to condi- 
tions in foreign countries. 

Moreover, whatever we might decide if we were writing on 
a clean slate, the rock on which the Government's arguments 
shatter is the long-standing recognition that courts shall 
determine whether a particular ofTense comes within the 
political olTen.se exception. This principle was in existence at 
least as long ago as when //; re Kaine. supra, was decided in 
1852. Four years after enactment of the Act of August 12, 
1848, Justice Catron, speaking for four members of the 
Supreme Court, wrote that "extradition without an unbiased 
hearing before an independent judiciary ... [is] highly dan- 
gerous to liberty, and ought never to be allowed in this 
country", //; re Kaine, supra 55 U.S. at 113. Although this 
statement is directed at extradition proceedings in general 
and not specifically at the political otTense issue. Justice 
Catron's opinion gives no indication that the political olTense 
issue ought to be treated dilTerenlly from other issues at the 
extradition hearing. More importantly, an example cited by 
Justice Catron, relating to the alleged mistreatment of one 
Jonathan Robbins, suggests that the members of the Court 
joining in his opinion were of the view that "an unbiased 
hearing before an independent judiciary" was particularly 
necessary in cases where the political offense exception is at 
issue. 

In 1799 Jonathan Robbins (also variously referred to as 
Thomas Nash and Nathan Robbins) was surrendered by the 
United States to British naval officials, pursuant to Article 
27 of Jay's Treaty. The British sought Robbins' extradition 
for a murder allegedly committed aboard a British naval 
vessel. Jay's Treaty contained no provision regarding the 
procedure to be followed in extradition cases, and at the 
time there was no legislation on the subject. Believing he had 



239 

a relatively tree hand. President Adams arranged the delivery 
of Rohbins by instructing District Judge Bee of South 
Carolina to hand the extraditee over to the British. Adams' 
action caused an extraordinary national outcry. See. e.g., 10 
Annals of Congress 380-640 (1800). As Professor Moore 
noWs. "Iillic case created grcal excitement, and was one of 
the ciiu-.js of the overthrov\ of John Adams' administration." 
I Moori', l-xtradition 5.S0-.s| (1922): see also /// re Kaiiic. 55 
U.S. ai 111-12. The outcry against Adams' action seems to 
have arisen, in large part, from the widespread perception 
that Rohbins was an American seaman who had been 
impressed into the British navy and that the murder for 
which he was charged had occurred either in the course of 
a mutiny or while lleeing from the British in an escape 
attempt. See Speech of John Marshall, 10 Annals of Congress 
613 (1800), reprinted in, 18 U.S. at 5 Wheat. App. 201, 204- 
05, 215 (1820). Robbins" supporters apparently conceded 
that he had committed a murder, yet argued that a murder 
committed in fleeing from illegal impressment should not be 
extraditable. 

Although the term "political offense" was not current at 
the time, and apparently was not used in the debates sur- 
rounding the Robbins case, 10 Annals of Congress 580-640 
(1800), the argument made on Robbins' behalf bears many 
re.scmblances to the political offense doctrine. In both ist- 
anccs an otherwise extraditable c-rime is thought to, be 
rendered nonextraditable by the circumstances surrounding 
its commission and by the motives of the criminal. Signifi- 
cantly, in later years the Robbins case came to be regarded 
as centering on the political offense question. As Justice 
Nelson wrote in Ex parte Kaine. 14 Fed. Cas. 78, 81 (No. 
7597) (C.C.S.D.N.Y.) (1853). "It was the apprehension of 
the people of this country, at the time, that the offense of 
Jonathan Robbins, who was delivered up under the treaty 
with Great Britain of 1794, was a political offense...." 

The circumstances of the Robbins case described above 
assume importance because, as Justice Catron noted in In re 
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Kaine. supra, "[tjhat the eventful history of Robbins' case 
had a controlling influence on our distinguished negotiator 
[Daniel Webster], when the Treaty of 1842 was made; and 
especially on Congress, when it passed the Act of 1848, is, as 
I suppose, free from doubt." 55 U.S. at 112. With the 
Robbins case thus tirmly in the legislature's mind, it is 
difficult to avoid the conclusion that when Congress charged 
commissioners and judges with determining whether evidence 
exists to "sustain [a] charge under the provisions of ... [a] 
treaty", 9 Stat. 302, .sec. 1. it had no intention of silently 
excepting the political offense issue from the magistrates" 
consideration. Rather, the combination of the view that the 
Robbins case involved the political olTense question, and the 
perception that extradition without judicial oversight was 
"highly dangerous to liberty and ought never to be allowed 
in this country", //; re Kainc, supra 55 U.S. at 113. strongly 
suggests that it was precisely the political offense question 
that was of the greatest concern to Congress in passing the 
Act of August 12, 1848. This view is buttressed by the 
references to the political olTense issue in the debates on the 
act, see Cong. Globe, July 28, 1848 (remarks of Mr. King 
and Mr. Bedger). 

We recogni/e that Justice Nelson's later opinion as a 
Circuit Judge in fix pane Kainc. supra. 14 Fed. Cas. at 81. 
contained language suggesting that decisions concerning the 
political olfense exception are solely for the executive branch. 
Justice Nelson wrote "the surrender, in such cases, involves 
a political question, which must be decided by the political, 
and not by the judicial, powers oi' the government, it is a 
general principle, as it respects political questions concerning 
foreign governments, that the judiciary follows the determi- 
nation of the political power, which has charge of its foreign 
relations, and is, therefore, presumed to best understand 
what is lit and proper for the interest and honor of the 
country." We think Justice Nelson misunderstood the import 
of the Robbins incident, and that Justice Catron's view of 
the mistrust of exclusion of the judiciary from the extradition 
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process is a far sounder interpretation of the views of the 
times. Moreover, this view is more consistent with the 
concern with individual liberties that formed the basis for 
Justice Nelson's dissenting opinion in //; re Kaine. supra. 55 
U.S. at 141-42, 147. If there is to be a change in this, the 
alteration should come from Congress. 

The doctrine that decisions with respect to the political 
offense exception is for the courts was also recognized in In 
re Caslioni. supra. [1891] 1 Q.B. 149, although, as the 
Government points out. there was no need to address the 
question there since the British Extradition Act of 1870 
provided a defense to any person who could "prove to the 
satisfaction of the ... magistrate or the Court before whom 
he is brought on habeas corpus, or to the Secretary of State, 
that the requisition for his surrender has in fact been made 
with a vicw' to try or punish him for an olTense of a political 
character." 33 & 34 Viet., c. 52. ^3(1). In //; re Ezew. 62 F. 
972 (N.D. Calif. 1894), the court assumed that it had power 
to determine whether the olTensc w;is political. It evidently 
regarded this as part of its duty, imposed by 18 U.S.C. §3184, 
to hear and consider the evidence of criminality and to 
determine whether there is evidence "to sustain the charge 
under the provisions of the treaty". In OrncUis v. Ruiz. 161 
U.S. 502 (1896), Ihc Supreme Court reversed a ruling by a 
district judge discharging, as a political olTender. a person 
whom a magistrate had found not to be one: the Court 
expressed no disapproval at the magistrate's having decided 
the question, although saying, id. at 512, that "[t]he conten- 
tion that the right of the executive authority to determine 
what offenses charged are or are not purely political is 
exclusive is not involved in any degree." The principle that 
the judicial olhcers named in §3184 are to determine whether 
or not the crime charged is a political olTcnse has been 
sustained in a number of other reported cases, Jimenez v. 
Ari.sieguicia. 311 K.2d 547 (5 Cir. 1962), ceri. denied. 373 
U.S. 914 (1963): Garcid-Guillern v. United Slaws. 450 F.2d 
1189 (5 Cir.  1962); Shapiro v. Ferramlina. 478 F.2d 894 (2 
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Cir.), ceri. dismissed. 414 U.S. 884 (1973); Jhirad v. Ferran- 
dina. 536 F.2d 478 (2 Cir.), cert, denied. 429 U.S. 833 (1976); 
Ahu Ellin v. Wilkes. 641 F.2d 504 (7 Cir. 1981), cert, denied. 
50 U.S.L.W. 3278 (Oct. 13, 1981): //; re Lincoln. 228 F. 70. 
74 (S.D.N.Y. 1915) (dicta): United Stales ex rel. Karadzole 
V. Artukovic. 170 F.Supp. 383 (S.D. Cal. 1959): Ramos v. 
Diaz. 179 F.Supp. 459 (S.D. Fla. 1959): In re Gonzalez. 1\1 
F.Supp. 717 (S.D.N.Y. 1963), although only Ahu fain and 
//; re Lincoln contain discussion of the issues. 

One reason for the lack of discussion is that the position 
that the judicial officers designated in (J3I84 lack power to 
determine whether the otTense was political is a new one for 
the executive branch. In 1908, a foreign amba.ssador wrote 
to the Secretary of State, proposing that a provision be 
included in the extradition treaty about to be entered into, 
whereby the political olTense determination would be made 
by the courts of the requested country. In response. Secretary 
Elihu Root wrote: 

According to the system of jurisprudence obtaining in 
the United Slates, the question as to whether or not an 
offen.se is a political one is always decided in the Jirsi 
instance hy the judicial officer before whom the fugitive 
is brought for commitment to surrender. If the judicial 
authorities refuse to commit the fugitive for surrender 
on the ground that he is a political offender, or for any 
other reason, the matter is dead.... Bearing in mind, 
therefore that under our system of jurisprudence, it is 
not possible for any fugitive who claims to be a political 
offender to be extradited, it is hoped that your Govern- 
ment will be satisfied without insisting upon the insertion 
of an express stipulation providing that the question as 
to whether an offense is political shall be decided by the 
judicial authorities. (Emphasis added.) 

Letter from Secretary of State Root, dated June 12, 1908; 
quoted in 4 G. Hackworth, Digest of International Law 46 
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(1942). In I960 the Assisiant Legal Adviser to the Depart- 
ment of State wrote a United States Attorney: 

With regard to the assertion that Mylonas" extradition 
is being sought lor acts connected with crimes or olTen- 
ses of a political character, it should be noted that this 
is a matter for decision, initially, hy the extradition 
magistrate on the basis of the evidence submitted to 
him. (Kmphasis added.) 

Letter of State Department Assistant Legal Advisor to U.S. 
Attorney, dated June 22, I960, concerning //; re Mylonas. 
187 F.Supp 716 (N.D. Ala. 1960); cited in 6 M. Whiteman. 
Digest of International Law 842-85.^ (1968).'" The view of 
the Department of Justice and the Department of State with 
respect to the existing law appears also in the materials 
recently presented to the Senate in connection with S. 1639, 
§3194(a) of which would remove from the court's jurisdiction 
"to determine whether the foreign state is seeking the extra- 
dition of the person for a political olTense, for an offense of 
a political character, or for the purpose of prosecuting or 
punishing the person for his political opinions." The Senate 
was told in the Legal Memorandum accompanying the bill. 
127 Cong. Rec. S9956 (Sept. 18, 1981): 

Under the present case law, the courts decide whether 
the crime for which extradition has been requested is a 
political offense... 

citing in n.56 four of the cases cited above. An almost 
identical statement was made by Deputy Legal Adviser 
McGovern, p. 4. 

It follows that, as the law now stands, both the judicial 
and  the executive branches have recognized that,  under 

" The word "initially" refers to the fact that when the judicial officer on a 
hiihu-cis court decides that the olTcnse is not political, the Secretary of State may 
still decline to order extradition. See Note, txecuiive Discreiioii in Exiradilton. 
62 Colum. L. Rev. 1313, 1315 & cases cited in note 18 (1962); I Moore, 
Hxiradilion 549-76 (1891); Hyde, Imetnaiional Law. 606-08 (1922), 
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vj3l84. decision whether a case falls within the political 
olTense exception is for the judicial ollicer. The Government 
cites us to no overriding principle which dictates a contrary 
result. The Court said in Baker v. Can. 369 U.S. 186, 211. 
212 (1962), that "it is error to suppose that every case or 
controversy which touches foreign relations lies beyond 
judicial cognizance" and "a court can construe a treaty and 
may lind it provides the an.swcr." While the policy arguments 
made by the Government are not without force, particularly 
in an age of spreading terrorism, they are not so overwhelm- 
ing as to justify us in concluding that the 1848 statute and its 
successors did not mean thai the judicial oHicer should 
decide whether the olTense for which extradition is sought is 
political. Whether the national interests would be better 
served by the position here advocated by the executive 
branch, which it has asked Congress to adopt in S. 1639, is 
for that body to determine. We therefore conclude that the 
Magistrate correctly sustained her own power to decide the 
political olTense question and thus, for reasons heretofore 
explained, there is no basis for our issuing mandamus. 

Mackin's Habeas Corpus Peliiion 

Immediately after the Magistrate's decision the Govern- 
ment reliled its extradition request before District Judge 
Sand in accordance with the procedure recognized in Hooker 
Y. Klein, supra. 573 F.2d 1360, and applied for a new warrant 
of arrest. Believing that the question of appealability should 
be resolved before action by him the judge held this request 
in abeyance pending a request for a stay to the Magistrate. 
She granted such a slay pending application to this court for 
a stay pending expedited appeal, which this court granted. 
Before we granted the stay, Mackin filed a petition [or habeas 
corpus with this court and a motion for immediate release. 
Since our stay of the Magistrate's decision will terminate 
upon the coming down of the mandate, unless the Govern- 
ment should request and we should see lit to grant an 
extension of the slay pending application for certiorari or 
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the decision of the renewed applicalion belbre Judge Sand, 
we must consider the petition lor hahcas carpus. 

This need not detain us long. The statute, 2S U.S.C. i}224l, 
provides that writs o\ habeas corpus may be granted by "the 
Supreme Court, any justice thereof, the district courts, and 
any circuit Judge within their respective jurisdictions." A 
court of appeals is conspicuously absent from this list, it has 
repeatedly been held that courts of appeals have no jurisdic- 
tion to entertain petitions such as Mackin's. Posvy v. DowJ, 
134 F.2d 613 (7 Cir. 1943); Jensen v. Tci-is. 219 1.2d 235 (9 
Cir. 1955): l.oum v. Alvis. 263 F.2d 836 (6 Cir. 1959); Parker 
V. Sigler. 419 K.2d X27 («lh Cir. 1969). See also I RAP 22(a) 
and accompanying Notes of Advisory Committee on Appel- 
late Rules. 

The Government's appeal is dismissed for lack of jurisdic- 
tion. Its alternative application for mandamus is entertained 
solely on the issue of the Magistrate's jurisdiction to rule on 
the political olTense exception and is otherwise dismissed; the 
portion entertained is denied on the merits. Mackin's petition 
for habeas corpus is dismissed for want of jurisdiction. 
Mackin may recover his costs. 
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th« two prinripal shareholders of th« com- 
pany that it was not yet time to quit and to 
return to work. However, Ellis refused to 
do so and referred to the shareholder as a 
"son-of-a-bitch." When she continued to 
refuse to work, she was discharged. Al- 
though the Administrative Law Judge 
found, as here, that vulgar language was 
not uncommon in the plant, those using it, 
apart from Ellis, did not refer to their su- 
pervisors in profane terms in their presence. 
Because of her aggravated conduct toward 
a superior, the court held that Section 7 did 
not operate to suspend the company's right 
to discharge Ellis for cause (497 P.2d at 
452). 

Similarly, in National Labor Rvlations 
Board v. Prexolt Intiustrial Products Com- 
pany, 500 F2d 6 (8th Cir. 1974), the court 
refused to enforce the Labor Board's order 
to reinstate with back pay three employees 
who had been discharged for insubordina- 
tion where the employees had been disrup- 
tive and used abusive language directed at 
management during a plant manager's law- 
ful speech to a group of employees. 

Finally, in Boaz Spinning Company v. 
Sational Labor Relations Board, 395 F.2d 
512 (5th Cir. 1968), the-company had dis- 
charged R C. Alexander for insubordina- 
tion. During a meeting called by the plant 
m.'in;ij{er, the employees were told Ihey 
CO I Id nol make si»»vches I»ut thai ufl-r Ihe 
plant mi-.nager's .^^«l•ech he would try to 
an>wer any t-mployct- questions. Whfn Al- 
exander allcmi.led to make a talk ;iftfr Ihc 
f! ise of !he plant manager's ij^-t-ch, the 
I !.inl r,..ina^'t-r told him to >it iI--Mn ntil 
'hi jiliinl ''la'i.tiicr finish*-(I an'Acnn^; >ii]es- 
lions. However, after sitting duwn ntume-n- 
tarily, Alexander jumped up and pointed his 
finger at the plant manager and said that 
he was "no different than Castro." Alex- 
ander was thereupon fired for insubordina- 
tion. The court of appeals agreed with the 
trial examiner that Alexander's Castro re- 
mark was made in a deliberate and defiant 
manner and was a form of flagrant disloy- 

4. Our own decisions hold a discharge to be 
illegal if a "bad" (notive contributes in a signifi- 
cant way to the discharge. £ g.. National 
Labor Rrlations Board v. Pfizer. Inc.. 629 F.2d 

alty warranting his immediate discharge. 
The Labor Board had disagreed with the 
trial examiner and ordered his reinstate- 
ment There, as here, the employee was 
violating the employer's rules and using 
intemperate language in front of other em- 
ployees. Consequently, the company was 
upheld in ordering his discharge and the 
Board's petition to enforce its order wu 
denied. 

In our view, the above-cited authorities 
control the disposition of this case, where 
Boyle's complaint about Sullair's new gaa 
policy was not even "a motivating factor" 
in his discharge. See Ml- Healthy Oty 
Board or Education v. Doyle, 429 U.S. 274, 
287. 97 set. 568, 576, 50 LEdAi 471, 
Wright Line, A Division of Wright Line, 
Inc., 251 NLRB No. 150 (August 27. 1980). 
Since Boyle's offensive conduct on June 1st 
was found by the Labor Board to be "the 
overriding reason" for his discharge,' Sul- 
lair did not violate Section 8(aXl) of the 
Act. Accordingly, enforcement will be de- 
nied. 

(o \ wrSuiiiiimTia^ 

Ziyad Abu EAIN, Petitioner-Appellant, 

V. 

Peter \> ILKES. I'niled Stales Marshal        I 
for Ihe Northern District of lllinoii. 

Respondent-Appellee. 

No. S(m487. 

I'nited ."^tail's Court of Appeals, 
Seventh Circuit 

Argued SepL 26, 1980. 

Decided Feb. 20, 1981. 

Rehearing and Rehearing En Banc 
Denied April 13, 1981. 

Petitioner sought a writ of habeas cor- 
pus to prevent the Secretary of Stale from 

1273. 1275. 1277 (7th Cir 1980) (per runjm). 
Here there was no substantial evidence to sup- 
port • Hnding of a bad motive. 
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extraditing him in tccordance with th« de- 
termination of a magistrate. The United 
SUtes District Court for the Northern Dis- 
trict of Illinois, Eastern Division, Frank J. 
McGarr, J., denied the writ On appeal by 
the petitioner, the Court of Appeals, Har- 
lington Wood, Jr., Circuit Judge, held that: 
(1) evidence was sufficient to sustain the 
magistrate's finding of probable cause; (2) 
it ** '"Ub.in Secretary of St^^***! ^|f* fjj^ff- 
tion to determine whether or not country's 
requisition for extradition i<i m;tde wi^l^ 
view to try or punLsh fugitive for nolitical 
qCynCjj. e., whether request is subterfuge. 

judicial branch has consistently Hpti^f- 
minetl whether "political offense" P''nvi,'i^nn 
61 extradition treaties aptilies to crime 
charged: and f31 petitioner at extradition 
hearing failed to shoulder burden of satisfy- 
ing magistrate of direct tie between Pales- 
tine Liberation Organization and specific 
violence alleged, and failed to show that 
bombing was incidental to conflict in Israel 
so as to be act covered within political of- 
fense exception to extradition provision of 
treaty. 

Affirmed. 

1. Extradition and Detainers «»14(2) 
Accomplice testimony is competent to 

support finding of probable cause, and may 
be of particular importance in extradition 
cases where all alleged criminal activity oc- 
curred in distant country. 18 U.S.C.A. 
§§ 3181-3195; Fed.Rules Bvid. Rule 
1101(dX3), 28 U.S.C.A.; Fed.Rules Cr.Proc. 
Rule 54<bX5), 18 U.S.C.A. 

2. Extradition and Detainera *»M(2) 
Where statements of accomplice were 

admissions against his own penal interest, 
they were deemed reliable, in extradition 
proceeding, the prejudice to accomplice in 
making the statement having the effect of 
strengthening its supportive character. 18 
U.S.C.A. §§ 3181-3195; Fed.Rules Evid. 
Rule 1101(dX3), 28 U.S.C.A.; Fed.Rules Cr. 
Proc. Rule 54(bX5), 18 U.S.C.A. 

3. Extradition and DeUiner «=>U(2) 
Where testimony of accomplice is cor- 

roborated by further facts there Is suffi- 

cient evidence to show probable cause, for 
purposes of extradition. 18 U.S.C.A. 
§§ 3181-3195; Fed.Rules Evid. Rule 
1101(dX3), 28 U.S.C.A.; Fed.Rules Cr.Proc. 
Rule 54(bX5), 18 U.S.C.A. 

4. Criminal Uw «=-2Il(3) 
Issue of corroboration generally arises 

in context of search warrants, but same 
standards are applicable to issuance of ar- 
rest warrant. 

5. Extradition and Detainers «^M(2) 
Statements of accomplice, corroborated 

by statements of investigating police officer 
and of cousin of accomplice and by infer- 
ences that might be drawn from petitioner's 
own conduct of concealment and flight 
were sufficient to support magistrate's 
finding of probable cause for arrest for 
extradition. 18 US.C.A. §$ 3181-3195; 
Fed.Rules Evid. Rule 1101(dX3), 28 V.S. 
C.A.; Fed.Rules Cr.Proc. Rule 54(bX5), 18 
U.S.C.A. 

(. Extradition and Detainers «>U(1, 2) 
Accused in extradition hearing has no 

right to contradict demanding country's 
proof or to pose questions of credibility as 
in ordinary trial, but only to offer evidence 
which explains or clarifies that proof, and 
magistrate did not err in refusing to admit 
statements in which accomplice and cousin 
of accomplice allegedly recanted the earlier 
statements regarding petitioner's role in 
bombing. 18 U.S.C.A. H 3181-3195; Fed. 
Rules Evid. Rule 1101(dX3), 28 U.S.C.A.; 
Fed.Rules Cr.Proc Rule S4(bXS), 18 U.S. 
C.A. 

7. Criminal Law «>3M(1) 
Court of Appeals could not take judi- 

cial notice that Israel routinely tortures 
prisoners; judicial notice can be taken only 
of matter not reasonably subject to dispute 
and which is generally known to court or 
otherwise is capable of accurate and ready 
determination by sources that cannot rea- 
sonably be questioned. Fed.Rules Evid. 
Rule 201, 28 U.S.C.A. 
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8. Extradition and Detainer ^=»$ 
It is within Secretary of State's sole 

discretion to determine whether or not 
country's requisition for extradition is made 
with view to try or punish fugitive for 
political crime, i. e., whether request is sub- 
terfuge, but judicial branch has consistently 
determined whether "political offense" pro- 
vision of extradition treaties applies to 
crime charged.   18 U.S.C.A. § 3184. 

9. Constitutional Law «3 72 
Construing application of treaty's polit- 

ical offense exception clause in extradition 
provision does not require initial policy de- 
termination of kind clearly for nonjudicial 
discretion.   18 U.SC.A. § 3184. 

10. Extradition and Detainers c=:»14(l) 
Court does not leave to executive 

branch sole determination as to whether 
offense for which extradition is sought by 
foreign country is "political offense" but 
views of executive branch are entitled to 
great weight in extradition matters. 18 
U.S.C.A. § 3184. 

11. Extradition and Detainers «=»5 
Before act may be found to constitute 

political offense, for purposes of determin- 
ing applicability of extradition treaty, mag- 
istrate must make two basic determina- 
tions, i. e., whether there was violent politi- 
cal disturbance in requesting country at 
time of alleged acts and whether acts 
charged were recognizably incidental to the 
disturbance, and magistrate's legal determi- 
nation that person that is extraditable does 
not bind or control later political-conclusion 
of Secretary of State, but if magistrate 
concludes that individual Is not extradita- 
ble, it is up to Secretary to decide whether 
or not to pursue issue before another magis- 
trate.   18 U.S.C.A. § 3184. 

12. Extradition and Detainers «=>5 
Though treaty between United States 

and state of Israel provided that extradition 
was not to be granted when offense was 
regarded "by the requested Party" as one 
of political character, treaty did not by ita 
own terms leave to sole discretion of execu- 
tive branch determination whether alleged 
act for which extradition was sought was of 
political nature.   18 U.S.C.A. § 3184. 

13. Extradition and Detainers «»14(l) 
Constitutional Law <Sa72 

CouK had no jurisdiction to determine 
requesting country's motives under extradi- 
tion treaty between the United States and 
Israel, and determination whether request 
for extradition on common crimes amount- 
ed to subterfuge by Israel to punish peti- 
tioner for political offense was decision 
within sole province of Secretary of State. 
18 U.S.C.A. §§ 3184, 3188. 

14. Extradition and Detainers «»5 

Operative definition of "political of- 
fenses" under extradition treaties as con- 
strued by United States limits such offenses 
to acts committed in course of and inciden- 
tal to violent political disturbance such as 
war, revolution or rebellion. 18 U.S.C.A. 
§3184. 

See publication Words and Phrases 
for other judicial conslrxictions and 
definitions. 

15. Extradition and DeUiners *»I4(2) 

Petitioner at extradition hearing failed 
to shoulder burden of satisfying magistrate 
of direct tie between Palestine Liberation 
Organization and specific violence alleged, 
and failed to show that bombing was inci- 
dental to conflict in Israel so as to be act 
covered within political offense exception to 
extradition provision of treaty. 18 U.SCA. 
§ 3184.     ^ 

16. Extradition and Detainers «»5 

.Moli\ation is not alone determinative 
of political character of any given act fw 
which extradition is sought, as bearing 
upon applicability of "political offense" ex- 
ception to treaty provisions for extradition. 
18 U.S.C.A. § 3184. 

17. Extradition and Detainers «=»5 
For purposes of extradition, indiscrimi- 

nate bombing of civilian populus is not rec- 
ognized as protected political act even when 
a larger "political objective" of person who 
sets off bomb may be to eliminate civilian 
population of country.   18 U.S.C.A. § 3184. 
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18. Extrmditwfli and Detainen «>S 
Offense having its impact upon citizen- 

ry but not directly upon government does 
not fall within political offense exception to 
extradition provisions of treaty. 18 U.S. 
C.A. § 3184. 

Ramsey Clark, New York City, for peti- 
tioner-appellant 

Thomas P. Sullivan, U. S. Atty.. Chicago. 
111., for re^poniient-appi'llec. 

Before PELL. Circuit Judge, SK ELTON, 
Senior Judge.' and WOOD, Circuit Judge. 

HARLINGTON WOOD, Jr.. Circuit 
Judge. 

Petitioner Abu Eain is accused by the 
State of Israel of setting a bomb on May 14, 
1979, that exploded during the afternoon in 
the teeming market area of the Israeli city 
of Tiberias,' killing two young boys' and 
maiming or otherwise injuring more than 
thirty other people. Israel seeks the extra- 
dition of petitioner from the United States. 
Petitioner, a resident of the West Bank 
area of the Jordan River, traveled to Chica- 
go, Illinois via Jordan shortly after the 
Tiberias bombing incident. Pursuant to an 
extradition treaty between the United 
States and Israel, and in accordance with 
the federal statute governing American ex- 
tradition procedure. 18 U.S.C. § 3184, a 
magistrate in the Northern District of Illi- 
nois after a hearing determined that de- 
fendant should be extradited to Israel to 
stand trial for murder, attempted murder 
and causing bodily harm with aggravating 
intent Petitioner then sought a writ of 
habeas corpus from the district court (there 
being no provision for direct appeal) to pre- 
vent the Secretary of State fn)m extradit- 

• Senior Judge Byron G- Skelton of ihe Unifed 
Stales Court of Claims is silting by designation. 

!• Tiberias is a popular resort town on the west 
coast of the Sea of Galilee 

^ At the time Tiberias was unusually crowded 
with young people gathering for a youth rally, 

^ Originally petitioner contended that he was 
not the person charged in Israel The govern- 
*f*fnt presented rmgerpnnt and photographic 

ing him in accordance with the magistrate'! 
determination. The district court denied 
the writ   We affirm. 

Petitioner contends that the evidence 
fails to establish probable cause to believe 
that he committed the crimes charged.' Al- 
ternatively, petitioner argues that if the 
evklence is sufficient to show probable 
cause, then the crimes of which he is ac- 
cused do not fall within the terms of the 
treaty providing for extradition. Petitioner 
claims that it is apparent that the bombing 
was politically motivated and that political 
offenses of that kind are excepted from the 
extradition treaty. Petitioner further con- 
tends that if the bombing was not within 
the political offense exception, then Israel's 
"indictment" of him for the alleged crimes 
amounts only to a subterfuge in order to 
have him returned for trial, not for the 
alleged offenses, but instead for the politi- 
cal offense of membership in the Al Fatah 
branch of the Palestine Liberation Organi- 
zation (PLO).* 

I.   The Process of Extradition 
The Extradition Treaty between the 

United States and Israel became effective 
in 1963. 14 U.S.T. 1707. Article II of that 
Treaty provides, inter alia, for extradition 
of persons accused of murder and infliction 
of grievous bodily harm, as well as attempta 
to commit those crimes. Article V of the 
Treaty provides that a person may be extra- 
dited only if the evidence is "found suffi- 
cient, according to the laws of the place 
where the person sought shall be found . . . 
to justify his committal for trial if the 
offense of which he is accused had been 
committed in that place..." This form of 
treaty provision has been held to require a 
finding of  probable cause under  federal 

evidence identifying petitioner as being the per- 
son both charged and sought to be extradited. 
The identity issue has not been raised on ap- 
peal by petitioner. 

4. For purposes of this opinion, we will refer to 
both the Palestine Liberation Organization and 
Al Fatah by the initials •PLO." 



860 

Ml FEDERAL REPORTER. 2d SERIES 

tiw. Shapiro v. FerrandinB, 478 F.2d 894 
(2d Cir.), cert dismissed, 414 U.S. 884. 94 
S.Ct. 204, 38 L.Ed.2d 133 (1973). 

As an exception to the foregoing Treaty 
provi»ons, Article VI, paragraph 4 of the 
Treaty sLatea that extradition shall not be 
granted "[w]hen the offense is regarded by 
the requested Party as one of a political 
character or if the person sought proves 
that the request for his extradition has, in 
fact, been made with a view to trying or 
punishing him for an offense of a political 
character." 

Since the technical aspects of extradition 
procedure are not explicitly stated in the 
Treaty, this country's laws guide the man- 
ner in which a decision is made whether or 
not an individual may be extradited from 
this country to Israel. We briefly discuss 
the provisions of the laws of the United 
Stales concerning extradition since the ar- 
guments of both petitioner and the govern- 
ment on the facts of this case and their 
contentions on what the law requires can 
beat be understood in the context of overall 
extradition procedure which varies from the 
common interstate process. 

The procedure in the United States for 
extradition is governed by 18 U.S.C. 
§§ 3181-3195. In brief, the statutes n^quire 
that a country seeking extradition of an 
individual submit to our government 
through proper diplomatic channels a re- 
quest for extradition. That request must in 
general be supported by sufficient evidence 
to show that the individual is the person 
sought for the crimes chargtMi. that the 
crimes are among those listiKl as extradita- 
ble offenses in the Treaty and that there is 
sufficient justification for the individual's 
arrest had the charged crime been commit- 
ted in the United States. After evaluation 
and approval by the Department of State, 
the necessary papers may be forwarded to 
the United States Attorney in the district 
where the person sought to be extradited 
may be found. The United States Attorney 
may then file a complaint and seek an ar- 
rest warrant from a magistrate. If a war- 
rant issues the magistrate then conducts a 
hearing under 18 U.S.C. § 3184 to deter- 

mine "[i]f, on such hearing, [the magistrate] 
deems the evidence sufftcient to sustain the 
charge under the provisions of the proper 
treaty or convention..." The Federal 
Rules of Evidence and Criminal Procedure 
do not apply in such a hearing. Fed.RGvid. 
1101(dX3); Fed.R.Crim.Proc 54(bX5). It is 
fundamental that the pereon whose extradi- 
tion is sought is not entitled to a full trial 
at the magistrate's probable cause hearing. 
The person charged is not to be tried in this 
country for crimes he is alleged to have 
committed in the requesting country. That 
is the task of the civil courts of the other 
country. 

Under § 3184, should the magistrate ei- 
ther determine that the offense charged is 
not within a treaty's terms or find an al> 
sence of probable cause, the magistrate can- 
not certify the matter to the Secretary of 
State for extradition. If the case is certi- 
fied to the Secretary for completion of the 
extradition process it is in the Secretary's 
sole discretion to determine whether or not 
extradition should proceed further with the 
issuance of a warrant of surrender. See 4 
G. Hackworth, Digest of International Law, 
§ 316, pp. 49-50 (1942); Note, Executive 
Discretion in Extradition, 62 Colum.L-Rev. 
1313, 1323 (1%2). 

The goxcrnment cannot take a direct ap- 
peal from the magi<lriiic's ilecJsion not ^ 
certify the c^tse. There also is no statutory 
provision for direct ap|>cal of an adverse, 
ruling by a person whose extradition is, 
sought- Instead, ihat person must seek a 
writ of habeas corpus.   Collins v. Miller, 252 

"US 364 (1920); Greci v. Birknes, 527 F.2d 
956 (1st Cir. 1976). The scope of habeas 
corpus review in extradition cases Is a limit- 
ea one, according; due (jefe|f nrp to the mat^- 
istrate's  initial  determination.     Fernandez 

^v. Phillips, 268 U.S. 311. 312, 45 S.Ct 541. 
542. 69 L Ed. 970(1925). See In the Matter 
of Assarsson. 635 F.2d 1237 (7th Cir. Oct 
31. 1980); tsuben/ieimer v. Factor. 61 FM 
626 (7lh Cir. 1932); Omelas v. Ruix, 161 
U.S. 502, 16 S.Ct 689. 40 L.Ed. 787 (1896). 
The district judge is not to retry the magis- 
trate's case. 
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**[H]aheas corpus is available only to in- 
ure whether the magistrate had jurisdtc- 
>n, whether the offense charged is within 
e treaty and, by a somewhat liberal ex- 
nsion, whether there is any evidence war- 
.nting the finding that there was reasona- 
e ground to believe the accused guilty." 
ernan<iez v. Phillips, 268 U.S. at 312. 45 
.Ct at 542 (per Holmes, J.) (emphasis sup- 
tied).   The magistrate is obliged to deter- 
line whether there is probable cause to 
elieve that an offense was committed and 
lat the defendant commillorf it    18 L'.S.C. 
31&4.   Benson v. McMahm. 127 U.S. 457. 

62 63. 8 S.Ct.   1240.  1243. 32 L.Ed. 234 
1888);   M. C. Bassiouni. Internationa* Ex- 
radition  and  World  Public Order 516 18 
1974) (hereinafter cili«J  as  "Bii.s.sioiini"). 
.'he extradition proces.s has not l>ecn chal- 
enged in this case by petitioner, but the ' 
p)vernment has raised a question about the 
tcope of the magistrate's authority. 

II.    Probable Cause 
Petitioner first challenges the sufficiency 

3f the evidence to sustain the magistrate's 
nnding of probable cause. Our scope of 
review on this issue is limited to determin- 
ing whether there is "any evidence" to sup- 
port the magistrate's finding of probable 
cause. We conclude that the magistrate's 
determination was supported by sufficient 
evidence. 

Petitioner's hearing before the magis- 
trate lasted seven days.. During the hear- 
ing sworn statements of Jamil Yasin. Mufi- 
da Jaber and Israeli Police Captain Peretz 
were introduced as evidence. The admissi- 
bility of those exhibits was not challenged 
by petitioner. 

According to Yasin's statement, Yastn 
and petitioner traveled to Tiberias on May 
11, 1979 for "reconnaissance" purposes in 
connection with their membership in the 
PLO. The two men were scouting for a 
location In which to place a bomb. On May 
14, the celebration day of Israel's Independ- 
ence. Yasin preparei) an explosive charge 
which he gave to petitioner with an expla- 
nation as to its operation. Petitioner left 
Yasin's home for Tiberias at 9:00 a. m. on 

May 14 with the charge, and returned about 
4:30 p. m. Petitioner went alone to Tiberi- 
as because he was concerned that Yasin 
might be recognized since "there were 
many people who knew [him)." Govern- 
ment Exhibit 1, "Statement by Yasin." 
Yasin gave petitioner instructions to place 
the bomb in a public area, arnl cautioned 
him to avoid military vehicles. On his re- 
turn from Tiberias, petitioner told Yasiii 
that he put the charge in a refuse bin in the 
center of town. The next day, May 15, 
Yasin met with petitioner and told him of 
new.-* reiKirtd of the bomb's explosion in 
Tiberias, stating "the operation had" suc- 
ceeded." The substance of those events 
was also supported by the statement of 
Captain Pervtz, the head of a special Israeli 
police team investigating the bombing. On 
May 17. 1979 Yasin. according to his state- 
ment, sent a letter to petitioner which was 
delivered by Yasin's cousin, Mufida Jaber. 
Yasin sent the letter after hearing that a 
person named "Ataf had been arrested. 
In her sworn statement Mufida Jaber de- 
scribes the contents of the note as: "To 
Ziyad, Talila, Jan and Umm Ammar, has 
been caught. Be careful." (Petitioner is 
known by the names Ziyad and Talila.) Af- 
ter reading the ntessage, petitioner told Ja- 
ber that he wanted to go to America 
through Amman, Jordan. On May 20, 1979 
petitioner obtained a visa to the United 
Stales, and on June 5 he crossed into Jor- 
dan with an Israeli transit permit, arriving 
in Chicago, Illinois, on June 14, 1979. In 
Chicago, petitioner took up residence with 
his sister and her husband, Ahmad Yusuf. 

On August 17, 1979 agents of the Federal 
Bureau of Investigation (FBI) went to Yu- 
sufa residence with a warrant for the ar- 
rest of petitioner. The agents advised 
those present of the warrant, mistakenly 
stating that the request for petitioner's ar- 
rest came from Jordan, not Israel. Peti- 
tioner was present but lied to the agents 
about his true identity, giving the name of 
Kamal Yusuf. At the agents' request, peti- 
tioner and another man who was also 
present accompanied the agents to the FBI 
field office, where both were fingerprinted 
and photographed before being taken back 
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to Yuaufs. The FBI subsequently received 
fingerprints from Israel which matched 
those taken from "Kamal Yusuf," who was 
in fact the petitioner. The agents returned 
to the Yusuf residence on August 22. 1979 
to arrest petitioner, but he was no longer 
there. When Informed of the legal conse- 
quences of harboring a fugitive, Ahmad 
Yusuf, petitioner's brother-in-law, who first 
claimed he did not know where petitioner 
was, made telephone calls, one in Arabic 
and one in English, in the second of which 
he was heard to say he wanted petitioner to 
come to his apartment to talk with Yusufs 
attorney. A short time later petitioner ar- 
rived and was placed under arrest. In tran- 
sit to the FBI office, petitioner said to one 
of the agents, "It's the Israeli's, not the 
Jordanians that want me." Up to that 
point the FBI agents had not informed peti- 
tioner of their earlier mistake regarding the 
country requesting the warrant, but then 
confirmed that the petitioner was correct 
about which country sought his extradition. 

As noted earlier, Article V of the extradi- 
tion Treaty provides that "Extradition shall 
be granted only if the evidence be found 
sufficient, according to the laws of the 
place where the person sought shall be 
found, . , . to justify his committal for tri- 
al...." The first crucial question here, 
then, is whether evidence introduced at the 
hearing is sufficient to support the magis- 
trate's finding of probable cause. 

[1] In this case we have, the statement 
of Yasin, an accomplice, that [K'titioner 
planted the bomb in Tiberias. Although in 
this circuit we advise a jury to give accom- 
plice testimony such weight as is felt it 
deserves and to consider it with caution and 
great care, accomplice testimony is never- 
theless competent to support a finding of 
probable cause.   Federal Criminal Jury In- 

5, The uncorroborated testimony of an accom- 
plice haj been held sufricieni to support even 
the higher reasonable doubt standard neces- 
sary for a criminal con\1ciion. Suhl v. Vnntd 
Sures. 390 F.2d 547 (9th Cir. 1968) (testimony 
of accomplice sufficient even though inconsist- 
ent with only evidence connecting defendant 
wtih offense). See United Sutn v. Lee, 506 
F2d III (DCCir.1974) (conWction may rest 
solely on uncorroborated testimony of an ac- 

structions. Seventh Circuit 1980, ZJ22 Ac- 
complice Testimony. Such evidence may be 
of particular importance in extradition 
cases where all the alleged criminal activity 
occurred in a distant country. In Curreri v. 
Vice, 77 F.2d 130, 132 (9th Cir. 1935). the 
court, in the context of an extradition pro- 
ceeding, stated that "the testimony of an 
accomplice is, next to tiie confession of the 
defendant, the most satisfactory kind of 
evidence that can be produced as to the 
guilt of the defendant** An accomplice's 
accusations are not automatically incompe- 
tent to support a determination of probable 
cause, as petitioner would have it' 

[2] Yasin's statements inculpated both 
himself and petitioner in the commission of 
the bombing. Yasin's statements were ad- 
missions against his own penal interest and 
are deemed reliable. United States v. HAT- 

ris, 403 U.S. 573, 583 84,91 S.Ct 2075, 2081. 
29 L.Ed.2d 723 (1971); United Sutes v. 
Boyce, 594 F.2d 1246, 1249 (9th Cir. 1979). 
The prejudice to Yasin in making the state- 
ment strengthens its supportive character. 

[3i.4] Quite apaK from the prejudice to 
Yasin and his knowledge of the events of 
the bombing and petitioner's departure, 
there are additional reasons for crediting 
the accomplice's statements. The state- 
ment T>f Captain Peretz corroborates Ya- 
sin's statements as to the cause, timing, 
place and occurrence of the explosion in 
Tiberias. Mufida Jaber's statement corrob- 
orates Yasin %s to Yasin's communication to 
petitioner thai they were in danger, and 
petitioner's subsequent departure to the 
United Slates. VVTiere an accomplice's tes- 
timony is corroborated by further facts 
there is sufficient evidence to find probable 
cause. United States v. Harris, supra; 
United States v. Boyce, supra.* 

complice); Unitrd States \: Green. 446 F.2d 
1169 (5th Or. 1971) (no absolute rule of law 
preventing con\'ictions on (he testimony of an 
accomplice). 

6. The issue of corroboration generally arises In 
the context of search warrants: however, the 
same standards are applicable to the Issuance 
of an arrest warrant    See Oordirnefto v. Unit- 
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(5J   Furthermore, Yasin's statements are    er's role in the bombing. 
corroborated by the acts of petitioner him- 
self. When first asked his identity by FBI 
agents, petitioner gave a false name, there- 
by concealing his identity and, at least tem- 
porarily, evading arrest. When subsequent- 
ly apprehended, petitioner, unprompted, ad- 
vised FBI agents that it was the Israelis 
rather than the Jordanians that issued the 
warrant for him. That petitioner concealed 
his identity and moved to a different ad- 
dtxss in Chicago permits an inference of his 
guilt Flight also is a legitimate ground 
from which to infer guilt and hcrv, at the 
least, lends itself to u!tc as ci>rrohoration of 
Yasin's statement in the consideration of 
probable cause. See RoM-an v. (Jnitcfl 
States, 2T7 F. 777 (7th Cir 1921) (evidence 
of flight admissible since its probative value 
is to indicate a consciousness of guiU); 
Kanner v. United States, 34 F.2ii 863, 866 
(7th Cir. 1929) (evidence of flight and as- 
sumption of false name admissible); United 
States V. Dalhover, % F.2d 355. 369 (7th 
Cir. 1938); Currie v. Vice, 77 F.2d 130, 133 
(9lh Cir. 1935); United States v. Heitncr. 
149 F.2d 105, 107 (2d Cir. 1945); Grven v. 
United States, 259 F.2d 180, 182 (D.C.Cir. 
1958). That petitioner likewise knew it was 
the Israelis who sought him also tends to 
support some inference of guilt. On these 
facts, the statements of Yasin, an accom- 
plice, corroborated by statements of an in- 
vestigating police officer and Yasin's cous- 
in, Jaber, and by inferences that may be 
drawn from petitioner's own conduct of 
concealment and flight arc sufficient to 
support the magistrate's finding of proba- 
ble cause. 

[6] Appellant contends that the magis- 
trate erred by refusing to admit statements 
in which Yasin and Jaber allegedly recanted 
their earlier statements regarding petition- 

ed SUtes, 357 U.S. 480. 485 86. 78 S.Cl, 
1249.2 L.Ed2d 1503(1958). 

1245. 

7. Wr Tind no merit In petitioner's suggestion 
that the confessions were inherently suspect by 
virtue of being transcribed in Hebrew as op- 
posed to the declarants' natne Arabtc The 
magistrate considered this fact along with 
statements by Judge Shahtay of the Magis- 
trate's Court of Jerusalem that hr qiifsiinned 

We disagree. An 
accused in an extradition hearing has no 
right to contradict the demanding country's 
proof or to pose questions of credibility as 
in an ordinary trial, but only to offer evi- 
dence which explains or clarifies that proof. 
Shapiro v. Ferrandina. 478 F.2d 894, 905 (2d 
Cir). cert, dismissed, 414 F.2d 884 (1973). 
To do otherwise would convert the extradi- 
tion into a full-scale trial, which it is not to 
be. "[T]he extradition proceeding is not a 
trial of the guilt or innocence [of petitioner] 
but of the character of a preliminary exam- 
ination -" Jimenez v. Aristc^icta, 311 
F.2d 547. 556 (5th Cir. 1962). The inculpa- 
tory statements of Yasin and Jaber were 
made before an Israeli police officer. The 
statements were transcribed in Hebrew and 
were subsequently sworn to be true and 
correct bt'forc an Arabic speaking judge of 
the Magistrate's Court of Jerusalem. The 
judge conversed with Yasin and Jaber in 
their native Arabic .and determined that the 
witnesses understood their statements and 
that the statements were made of their own 
free will.' Petitioner's offer of proof, 
which was rejected by the magistrate, con- 
sists of declarations by Yasin and Jaber in 
which each recants prior detailed testimony 
implicating petitioner in the bombing. 
These declarations were made to private 
counsel while Yasin and Jaber were being 
held in prison. Both Yasin and Jaber de- 
clared that the inculpatory statements were 
made under the mistaken belief that peti- 
tioner could not be harmed by the state- 
ments because he was outside the country. 
The later statements do not explain the 
government's evidence, rather they tend to 
contradict or challenge the credibility of the 
facts implicating petitioner in the bombing. 
Therefore, the magistrate properly decided 
that such a contest should be resolved at 
trial in Israel.'   The alleged recantations 

Yasin and Jaber in Arabic and determined that 
they understood their statements and made 
them of their own free will. 

8. Petitioner relies on Appiication of D'Amico, 
185 F Supp 925 (S D NY 1960). for a njle that 
evidence thai an accomplice has recanted his 
testimony ts always admissible in an extradi- 
tion proceeding because the probative value of 
such testimony ti  "thm."    However, petition- 

i«_iii?   n—flS- 
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are mailers to be considered at the trial, 
not the extradition hearing. 

[7] Petitioner also challenges the magis- 
trate's rejection of statements claiming that 
petitioner was in Ramallah on the day of 
the bombing. Thb evidence directly con- 
tradictj the government's proof that peti- 
tioner placed a bomb in a trash bin in 
Tiberias on the same day. "[E]vidence of 
alibi or of facts contradicting the demand- 
ing country's proof or of a defense such as 
insanity may properly be excluded from the 
Magistrate's hearing."   Shapiro v. Femn- 
dina, 478 F.2d at 901 (1973).    Thus, the .       ^__ 
 :_•_,    .    ,1.            *   e                     .1      one   m which a common crime is so con- magistrate in the case before us correctly ,—r-i M.,   I •  ..   .   t T-^ 

,      , ,      j   .. .V        j        •   i-u-       •      fltcled with a political act that the entire refused to admit the evidence.'   This evi- '^    j i.     . d'lense is  regarded as political.      ta. at 

language, and like most other similar trea- 
ties docs not further define its terms. 

Petitioner notes that courts around the 
world have rccogniied analytically separate 
kinds of political offenses, termed "pure" 
and "relative." A "pure" political offense 
is an "act that is directed against the state 
but which contains none of the elements of 
ordinary crime," such as sedition, treason 
and  npiniinfftti-*T!nrrin Mftrn,   Thr 

I Offenses: A Knotty Problem 
Extradition Law. 48 Virtpnia L.Rev. 

yaturt Aj, 
blew of ^3V- 
'   1226._J 

reinafler cited as "Ci; 
ative" politicaLoffense is 

dence also is a matter for consideration at 
the trial, not the extradition hearing. 

III.   Treaty Construction 
Because    petitioner's    remaining   argu- 

menta implicate political concerns, it is es- 
sential that we explore the significance tf 
extradition of crimes arising in a politics 
context    Most treaties list categories o 
crimes or specific offenses for which extn 
dition  may  be  requested.    There usuall 
are, however, exceptions to the crimes coi 
tained in the list.    Many' treaties includ< 
"political crimes" among those exceptions] 
The traditional extradition treaty languai 
that deals  with  the  political  context 
crimes excepts from the treaty crimes tha 
are "of a political character."   The Treatyl 
involved in this case uses the traditional 

1 zau 31. Petitioner argues that he shouId 
not be extradited because the crime with 
which he is charged constitutes a relative 
political offense, and that the political over- 
tones of the act^outweigh the elements of 
common erimej Yh^government. m adfll- "% 
tion to disputing petitioner's argument, I 
urges this court to hold that the delermina- f 
tion of the political nature of the crime is 1 
itself a political question which should be I 
the sole responsibility of the "political 
branches" (i. e.. Congress and the Execu- 
tive) '* to decide, not the Judicial branch. 
The government also contends that the 
Treaty iUself places sole authority to make 
the determination of a "political offense" in 
the hands of the Executive. It therefore 
becomes necessary to interpret the meaning 
of the "[wlitical offense" exception. 

er's characlerization of ihc dwisiun in D'Amu 
is inaccurate, tn ihal casr the t-Mdence 
rtrantation alrcidy had been .tdnntied by ihe 
magisirate The dtstnct coun on habeas cor- 
pus review had no opportunity lo consider 
whether or not the evidence of recanting was 
properly on the record, and therefore made no 
determination on the issue. Tlie district court 
in D'Amico remanded the case to the magis- 
trate because it was unclear whether or not the 
magistrate had made a specific determination 
on the issue of probable cause. 

9. Petitioner <ilso urges that reports alleging tor- 
ture in Israeli prisons should have t>een admit- 
ted to explain the circumstances of Yasin's 
confession. Petitioner offered no proof that 
Yasin himself suffered any misueaiment. We 
are asked to take judicial notice thai Israel 
routinely tortures prisoners, an hivluUon we 

x/^ Incline. Judicial notue rould be taken only of 
inaitpr not reasonably subject lo dispute and 

which I* (:• m-rally known lo the lourt, or other. 
wise is cipable of accurate and rrady determi- 
nation b\ sources that cannot reasonably be 
questioned- Cf. Fed REvid. 201 (jut^'C'*' notice 
in contexts other than extradition). We note 
that the reports of various organizations which 
petitioner bnngs to our attention were not 
themselves all unanimous in their findings; 
some contain both majonty and minority con- 
clusions. No aspect of this situation lends It- 
self to judicial notice- See generalty. W. Hurst, 
Statutes In Court 89 96 (1970). 

10. Sre Chicago A Southern Airline* v. 
WAtemiAn Corp. 333 U.S 103. 68 S a. 431. 92 
LEd. 568(1948). 
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A. Authority to Determine Extradition Is- connection, 
sues as a Matter Within Sole Discretion 
of Political Branches 

[8] The g:overnment's argument that 
the Political Branches should decide the 
question of whether the crime charged is a 
"political offense" under the Treaty has no 
basis in United States case precedent." 
The government's contention, however, 
points up an apparent anomaly In the 
American law of extradition. It is the set- 
lied rule that it is within the Secretary of 
State's sole discretion to determine whether 
or not a country's requisition for extradi- 
tion is made with a view to try or punish 
the fugitive for a political crime, i. e., 
whether the request is a subterfuge. In re 
Uncoln, 228 F 70 (KDN-YlSlft). afrd per 
cariam, 241 U.S. 6fll. 36 S.Ct 721. 60 L.Ed. 
1222 (1916); Note, Executive Discrttion ip 
Extradition, 62 Colum.L.Rev. 1313, 1323 
(1962). In contrast, the Judicial branch has 
consistently determined whether or not* the 
"political offense" provision aj^lies to the 
crime charged, presumably relying upon the 
language in 18 U.S.C § 3184. That section 
requires a hearing to determine whether 
there is sufficient evidence "to sustain the 
charge under the provisions of the proper 
treaty." (Emphasis supplied ) '* We have 
not found any case where an American 
court declined to consider the applicability 
of the political offense exception when it 
was squarely presented. If anything, one 
of the major criticisms leveled at American 
extradition law is that federal courts have 
tended to invoice the political acts exception 
in situations of common crimes mixed with 
political overtones upon a showing of "any 

however feeble" to an uprising 
or rebellion or condition of domestic 
lence.    See Garcia-Mora  at   1244;    I.   A. 
Shearer, Extradition In International Law 
171   (1971)   (hereinafter   referred   to 
"Shearer"). 

11. The only c«»e with any similarity which we 
have found that permits the Executive lo mjke 
the initial determination in extradition matters 
that the crime charged was committed and that 
the person sought to t>e extradited committed 
il. S*>7if V. Shipley. 418 F.2d 679 (5th Cir 
1969), involved a treaty that implicated the 
"special relationship between the Canal Zone 
and the Republic of Panama." Id. at 686 The 
court indicated, however, that any Executive 
determination to extradite still would be sub- 
ject to review on habeas corpus 

12. A clause excepting political offenses is a 
"provision" of the treaty See genrrjily cases 
cited in Note. 62 Colum.LRev at 1321*. nn  73. 

[9J 0>ngress originally made the deter- 
mination that it is for the courts to decide 
how to apply the exception by making it a 
Judicial determination in the first instance 
as to whether or not the country requesting 
extradition had charged an individual with 
a crime "under the provbions oV a treaty. 
The Executive branch has, over the years, 
implicitly endorsed this approach.'' The 
present system of American extradition 
perhaps may have evolved as a way of 
providing the Executive some flexibility in 
decision-making by allowing it to defer to 
the Judiciary's decision, for example, to 
refuse extradition of.^n individual who the 
Secretary of State is reluctant to extradite 
anyway. This "permits the Executive 
Branch to remove itself from political and 
economic sanctions which might result if 
other nations believe the United States lax 
in  the enffifcement of its treaty obliga- 

ft'CuiuJiMr THL ftulv Hf ihe"^ 
American Judiciary in the Extradition of 
Political Terrorists, 71 J.Crim.L. & Crimi- 
nology 193, 200 (1980) (hereinafter 
^Lubet & Czaczkes")./See Shearer at 192; 

'ffrtngfng IW nrroriat to Justice: A 
Domestic Law Approach. 11 Cornell Inti L. 
J. 71. 74 (1978). With this background in 
mind, we consider whether the issues in- 
volved in applying the political offense ex- 

74. Compare Femjmirz v. Phillips. 268 US. 
311.312. 45 set 54I.M2. 69 L Ed 970(1925) 
(habeas corpus available to determine "wheth- 
er the offense charged it within the treaty"). 

IX Prior to the enactment of the original ver- 
sion of 18 use § 3184. the Executive exer* 
ased complete control over extradition without 
reference to the courts. Baasiouni at 505. 
Thus, from 1794 to 1842 the Executive had 
unfettered discretion in this area. Immediately 
upon the statute's enactment, the Executive 
began a policy of deference to the role of the 
Judiciary as mandated by Congress Srr 4 Op. 
Att'y Gen  201 (1843) 

^ 

W 
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ception are such that only the Executive 
should make the determination. 

ernment does not direct our at- 
L specific constitutional provision 

I invoked to guide a resolution 
which, the government says, 

does not lend itself to judicial application. 
See L. Tribe, American Constitutional Law 
75 (1978) (hereinafter referred to as 
"Tribe"). Instead, the government empha- 
sizes the constitutional commitment of for- 
eign policy and international affairs deci- 
sions generally to the Executive, and sug- 
gests that the political nature of those areas, 
renders them unsuitable for judicial consid- 
eration. But, as the Supreme Court has 
said, "it is error to suppose that everv case 
or controversy which touches rorcigyi rfi|g- 
tions lies beyond jutiicial compolcnce.", 
Biker v. Carr. 369 U.S. 186. 2IL!82T 

691, 706, 7 L.Ed.2d 663 ^jeaiThTTTourt 
must decide whether the present case con- 
tains elements of foreign policy that do lie 
beyond judicial competence, and if so, 
whether that justifies a rule that precludes 
judicial consideration of similar treaty pro- 
visions in all cases. 

We disagree with the government's argu- 
ment relying on Baker v. Can-, 369 U.S. at 
217, 82 S.Ct at 710, that construing applica- 
tion of a treaty's political offense exception 
clause requires "an initial policy determina- 
tion of a kind clearly for nonjudicial discre- 

M. Thrs distinguishes the cases ciled by (he 
go\crnment that confer sole discretion on the 
E-xeciitive to detemune when a state of war or 
belligerency exists in another country. In rr 
Cooper. 143 U S 472. 12 S Ct. 453. 36 L Ed 232 
(1892). TTie Three Fnends. 166 US. 1. 17 SO 
495. 41 L Ed ft97 (1897). VncScrhill r Hernan- 
dez. 168 US 250. 18 set 83. 42 L Ed 456 
(1897). tn those situations a court would be 
unable deflnitively to say that a specific level of 
hostility had been reached. When considering 
the political offense exception, a court need 
consider only whether some incidents of politi- 
cal violence have occurred, and not whether 
the violence has risen to a particular level. 

We note especially the following language 
from In re Cooper. 

We are not to be understood, however, as 
underrating the weight of the argument that 
in a case involving private rights, the court 
may be obliged, if those rights are dependent 
upon the construction of acts of Congress or 
of a treaty, and the case turns upon a ques- 

tion." It is clear that courts have authority 
to construe treaties. See Tribe at 76, n. 35. 
Tn the absence ol an Executive determina- 
tion that a treaty has been terminated, a 
court may consider the issues raised when it 
is asked to apply the treaty: the Court "can 
construe [the] treaty and may find it pro- 
vides the answer." Baker v. Carr, 369 U.S. 
at 212, 82 S.CL at 707. See J. Nowak. R. 
Rotunda & J. N. Young. Constitutional Law 
104 (1978); L. Henkin, Foreign Affaini And 
The Constitution 210-16 (1972). 

^fcO^Pr  . 
[10]   The     government     stresses     tbe^/ 

unique resources available to the Executive 
'^to aid its determination of the political situ- 

ation in foreign lands.   But the State [)e- 
partment can and has made it a practice to 

tshare that information with courts during 
k extradition proceedings.   Cf. Baldwin, The 

Foreign Affairs Advice Privilege, 1976 Wis- 
consin L.Rcv. 16 (Secretary of State may 
withhold certain foreign affairs information 
from (ingress).   In extradition proceedings 
involving the ixjUtical cnme exception, one 
of the major questions for the magistrate is 
whether there existed violent political tur- 

lal the site and time of an individuars 
The existence of a 

moil 
alleged illegal activities. 
fiolent ^K)lltical disturbance is an issue^f 
p"ast fact:   cither there was (lemonstrable., 

iTent activjiv tied  to  [X'lit'''J^l QHNU-S g^ 
ihere   u -is   not."     The   resources  to  make 

tion, public in us nature, which has not been 
determined by the political departments in 
the form of a law specifically settling it. or 
anihonzing the executive to do so, to render 
jtidgmeni. "since we have no more rii-ht to 
decline the jurisdittion which is given than to 
usurp thai which is not given." 

143   US,   at  503.   12   SO   at   460  (emphasis 
supplied).   The question, then, is not so seilled 
as the government suggests, since there is no 
extradition statute specincally authorizing the 
Executive to make the determination whether 
the political offense exception applies, nor is 
there a statute dcfming the term. 

We also note that 77ie TTiref Friends case 
makes specific mention of the numerous legal 
consequences of declaring a "state of belliger- 
ency," which include impacts on the conduct of 
commerce and even the war power. 166 U.S. at 
63. 17 SCI. at 502. We emphasize that there 
has been no showing that such broad legal 
consequences would obtain in the case beiore 
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that initial determination can ordinarily be. tion does not give rise to a direct conflict: 
aufficiently produced for judicial conaidera-^ in most cases there is no real contention 
tion.^^l' Jn camera review  is available  for    about the existence vel non of political vio- 
sensitive evidence.   In this case an assistant     lence in the requesting country, 
legal advisor for the State  Department's _,.*-*ri, , ,.     • , I 
Office of Combating Terrorism, an ^utho-r     ^''^ K""^''"'"*". .•""""""'.,?""'    '^'*^ I 
rized spokesman for the Department. diJ,'» "'''^"'" ""! J'«l'<='»'-y will recognize aJ 

nedW ^*'*" ""^ "   violence as falling within the ^ 

<J^f 

appear and testify. Mr. Fields explaine 
that "It is the view of the Department of 
State that indiscriminate use of violence 
against civilian populations, innocent par- 
ties, is a prohibited act, and as such, is a 
common crime of murdt^r, punishable in 
both stales" There was additional evi- 
dence offeree! by the Department of State 
concerning the positions consrstently taken 
by our high government officials in regard 
to terrorism. The official Executive view 
was made known to the magistrate. Even 
though we do not leave sole determination 
to the Executive branch, we believe its 
views are entitled to great weight in extra- 
dition matters. 

The government also expresses concern 
over the possibility that a court's pro- 
nouncements on certain subjects may con- 
flict with the Executive's and embarrass 
this country's conduct of its foreign policy. 
In particular, the government points to pe- 
titioner's claim that in order to consider the 
political aspects of his alleged actions a 
court must "recognize" the PLO as a legiti- 
mate political group, a position the United 
States has not taken. We agree with the 
government when it says "[t]hat decision 
should only be made by those directly re- 
sponsible for overseeing our foreign rela- 
tions." However, the formulation of the 
political offense exception does not require 
any such "recognition." It requires only 
the recognition that there occurred violent 
acts and political tensions that resulted in 
the charged criminal acts.   That determina- 

us upon a finding that political upheaval is 
occurring in Israel. 

IS. We also note that the Judiciary has made 
numerous decisions that touch our nation's do- 
mestic and foreign policy concerns and impli- 
cate matters that traditionally are thought of as 
Executive functions—on occasion to the cha- 
grin of the latter branch- See Sew York Times 
Co V. United States. 403 US 713. 91 S.Ct 
2140. 29 L.Ed2d 822 (1971) (pt-rmitting publi- 

protection of the political offense exception, 
thus implicitly conferring on certain actions 
a status with which the Executive might 
disagree. We point out that the Judiciary's 
conclusions may differ from the Executive's 
in many areas of law, yet that does not 
mean that whenever the courts might disa- 
gree with the Executive the issue thereby 
becomes a non-justiciable "political ques- 
tion," '* To some extent, "all constitutional 
interpretations have political conse- 
quences," R. Jackson, The Supreme Court 
In The American System 56 (1955), and 
indeed the same follows from any treaty 
interpretation. We recognize the need for 
special sensitivity in areas such as our 
government's foreign relations conduct, but 
that sensitivity does not preclude the Judi- 
ciary from having a part in the process of 
determining whether the political offense 
exception applies. That determination in- 
volves an approach to factfinding that 
traditional to the courts. 

[II] We also disagree with the govern- 
nient's argument mat there are no iudicial- 
ly discoverable and maf^^yp^t^lp ^t-anHi^pf^iy 
io guide the court's di-scretion. For better 
or worse, the extradition statute requires 
the magistrate to determine that the crime 
alleged is listed in the applicable treaty, and 
that the provision of the treaty relating to 
political offenses does or does not apply. 
Before At] act may constitute a political 
offense, there must be two basic determina- 

cation of Pentagon Papers in face of argument 
of threat to relations with allies); Youngstown 
Sheet A Tube Co. v. Sawyer. 343 U.S. 579. 72 
S,Ct. 863. 96 L.Ed. 1153 (1952) (restricting Ex- 
ecutive discretion against claim of necessity to 
further international military policy). See also 
Dennis v United States. 341 U.S. 494. 71 S.Ct. 
857. 95 LEd 1137 (1951) (appraisal of interna- 
tional tensions and conditions in evaluating 
constitutionality of statute). 

% 
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lions made by the magistrate: that there 
was a violent political disturbance ^ in the, 
requesting country at the tjme of the al- 
IpgPd     aft*       an/1      ^[nt      Ih^     a/.|.     /.Karyyi]^ 

against the p*>rsnn '"^'^ ^^*'^'tit'^n 'l 
sy^ght we^ recoCTizably incidental to the 
^ittlir^^'^^ The magistrate's legal deter- 
mination that a person is extraditable does 
not bind or control the Secretary's later 
potiticsl conclusion. In re EzeU, 62 F. 972 
(N.D.Cal.l894). On the other hand, if the 
magistrate concludes that the individual is 
not extraditable, it is up to the Secretary to 
decide whether or not to pursue the issue 
before another magistrate, as in /n re Gon- 
zalez, 217 F.Supp. 717 (S.D.N.Y.1963). The 
Secretary, it appears, contrary to general 
practice, has been permitted to shop for a 
more receptive magistrate. 

In order to assure that there is adequate 
protection of the rights of an individual 
whose extradition is requested, "[p]urely as 
a practical matter it would seem reasonable 
for the courts of this country to make an 
initial finding of extradilability of particu- 
lar offenses." Shapiro v. Ferrandina, 478 
F.2d 894. 906 {2d Cir), cert dismissed, 414 
U.S. 884.94 S.Ct. 204, 38 L,Ed.2d 133 (1973). 
As Judge Friendly stated in the Shapiro 
case, "we see little reason why a prior judi- 
cial determination would be viewed by [the 
Secretary of State] as an unwarranted in- 
trusion ujwn executive power." Ibid. Si.'e 
Sharpf, Judicial Review and the Political 
Question: A Functional Analysis, 75 Yale 
LJ. 517, 584 (1966) (courts are cautious 
about invoking political question doctrine 
where important individual rights are at 
stake). I Cf. Kutner, World HHbcas Corpus 
and Ttmernational Extradition, 41 U.Toledo 
LJ. 525. 532 (1964) (SecreUry of SUte's 
power of ultimate determination not to ex- 
tradite, despite court certification, shows 
latitude democracy allows in concern for 
individual rights). 

The government stresses that courts have 
refused to look at the requesting country's 
motives to determine if extradition for a 
common crime is sought merely as a subter- 
fuge for trying an individual for political 

16.    Nole. Executive Discretion in Eytradition. 62 
ColumLRev. 13)3. 1323 (1962). 

crimes, see Garcia-Guilhrn v. United Stales, 
450 F.2d 1189 (5th Cir. 1971), even in the 
presence of an express provision of the trea- 
ty, such as the one in the Treaty before us. 
This raises the logical question of why the 
Executive's authority is "virtually untram- 
melled** ** in that area, but is subject to an 
initial decision by the Judiciary on the ^>- 
plicability of the political offense exception. 

The different approaches taken on politi- 
cal offense and "subterfuge" issues are not 
so anomalous as the government suggests. 
In considering the presence of a political 
offense, the court determines whether the 
crime charged stemmed from political vio- 
lence. To make that determination, the 
magistrate need look only to the facts sup- 
poKing the extradition request for evidence 
as to whether or not violent political activi- 
ty was unfolding at the time to which the 
facts relate, and of the individual's recog- 
nizable connection to that violence. Com* 
pared to that, evaluations of the motivation 
behind a request for extradition so clearly 
implicate the conduct of this country's for- 
eign relations as to be a matter better left 
to the Executive's discretion. The Execu- 
tive's evaluation would look at the actual 
operation of a government with which this 
country has on-going, formal relations evi- 
denced by the extradition treaty and imply 
Ihaf the gov« mmcnl may be disingenuous. 
This obviously would be an tmbarrassing 
conflict over assumptions essential to our 
foreign relations about the integrity of 
govcrnmerJU with which the United Stales 
deals. A judicial decision, however, that 
establishes an American position on the 
honesty and integrity of a requesting for- 
eign government is distinguishable from a 
judicial determination that certain events 
occurred and that specific acts of an indi- 
vidual were or were not connected to those 
events. The latter type of decision simply 
categorizes the facts involved in a given 
case and then construes the treaty to deter- 
mine whether or not the facts fall within its 
ambit Thus, the Judiciary's deference to 
the Executive on the "subterfuge" question 
is   appropriate   since   political   questions 
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would permeate any judgment on the moti- 
vation of a foreign government*^ 

It should be emphasized, however, that 
the government's argument on this point is 
not without some merit. If our long estab- 
l^hed extradition process is thought to need 
some overhauling, it is for the Congress to 
consider, not the courts. 

B. Treaty Language: Discretion to Deter- 
mine Political Nature of Offense With- 
in Sole Discretion of Executive Branch 

[12] The government argiRS that the 
Treaty, by its own term.H, leaves to the sole 
discretion of the Executive brantih the de- 
termination whether or not an alleged act 
for which extradition is sought is of a politi- 
cal nature- In support of its argument, the 
government cites the text of the Treaty: 
"Extradition shall not be granted . .. 
When the Offense is regarded by the re- 
quested Party as one of a political charac* 
ter . ." Art. VI, par. 4 (emphasis added). 
The government contends that the words 
•^requested Party" refer only to the Execu- 
tive branch, citing Berenguer v. Vance, 473 
F.Supp. 1195 (D-D.C.1979). We conclude 
that the Berenguer case is inapposite and 
that the government's contention lacks suf- 
ficient merit to justify a holding in its favor 
on this issue. 

In Berenguer, Italy had obtained Beren- 
guer's extradition from the United States 
through normal channels for trial on certain 
defined crimes. Once Berenguer was in' 
Italy, that country asked the State Depart- 
ment to expand the list of charges for 
which he could be tried. This request was 
necessary because a principle of interna- 
tional law known as the "doctrine of spe- 

17. Compare ihe "Act of Slate" concept, which 
says that "the courts of one nation will not sit 
In Judgment on the acts of the government of 
another done within (the Utters) own territo- 
ry." UnderhiU v. Hernandez. 168 U.S. 250. 252. 
18 set. S3. 84, 42 L Ed2d 456 (1897). 

18. Compare SabMier v. Dabrowski. 586 F.2d 
866. 869 (1st Cir 1978). where the court says 
the extradition hearing is limited, infer »ha. 
"merely to ascertain whether a treaty ap- 
plifi " The government cites IxMh the SA- 

tMUvr and Berenifuer opinions in supp<>rt of the 

cialty," which was explicitly incorporated in 
the treaty, states that the requesting coun- 
try must seek permission of the "requested 
Party" before prosecuting or punishing an 
extradited party for any offense committed 
prior to extradition, except that for which 
he was extradited. Berenguer claimed that 
the State [>epartment could not acquiesce 
to an extension of the original charges ab- 
sent a new hearing before an American 
magistrate. The district court disagreed, 
noting that once Bcrtngucr was lawfully 
extradited and had arrived in Italy he was 
no longer ^subject to the jurisdiction of 
United States courts and his American due 
process rights no longer controlled his case. 
473 FSupp at 1198. Expansion of the list 
of crimes for which he could bo tried be- 
came a niatter of stale to be decided by the 
Executive branches of the two nations. 
That court also noted that the language of 
the treaty did not "specify a procedure to 
guide the decision on expanding the list of 
crimes for which Berenguer could be tried. 
Thus, the district judge held that the deci- 
sion was left to the State De^rtment. To 
that limited extent, the government is cor- 
rect when it argues that the district court 
in Berenguer held that the term "requested 
Party" refers to the Executive branch, since 
there was an absence of statutory or treaty 
language "requiring a second judicial hear- 
ing once extradition has been accom- 
plished." Id. at 1197. But the court in 
Berenguer explicitly noted that before ex- 
tradition is accomplished, there must be a 
hearing before a magistrate to determine 
whether there is probable cause to believe 
the person committed a crime for which he 
could be extradited under the terms of the 
treaty.   Id. at 1196."   The district court's 

argument that the courts may only make a 
determination on the issue of probable cause, 
which in the government's view excludes judi- 
cial application of the political offense excep- 
tion. As we discuss in an earlier part of this 
opinion, it has been the law of extradition in 
this country that the probable cause hearing 
comprehends a determination that the crime 
charged is one "under the provisions or' the 
treaty (/. e.. that it is not a political offense). 
IS US.C $ 3184 While the portion of the 
Sabafier opinion quoted In this footnote, if read 
alone, may be construed to support the govern- 
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careful distinction in that case between ex- 
tradition decisions made before and after 
actual extradition counsels against our ex- 
panding the Berenguer holding to read the 
term "requested Party" in extradition trea- 
ties as always referring solely to the Execu- 
tive branch. 

As the district court stated in Berenguer, 
one constant in American extradition law is 
that the magistrate is to make the initial 
determination in the extradition process. 
We hesitate to hold on so slim a record as is 
available on the intent of the drafters of 
the Treaty in this case that the major "pro- 
cedural safeguards established to protect 
the defendant's rights** in extradition, id. at 
1198, have been deliberately written out of 
the document, although the treaty language 
lends some support to that interpretation. 
Our caution is reinforced when we note that 
the only case we have found that holds the 
Executive branch entitled to make the ini- 
tial extradition decision subject only to la- 
ter habeas corpus review, Sayne v. Shipley, 
supra n.ll, did so in the narrow context of 
an extradition treaty arising from the "spe- 
cial relationship between the Canal Zone 
and the Republic of Panama." 418 P.2d at 
686. No similar "special relationship" ex- 
ists between the countries who are parties 
to the Treaty before us. 

C.    Extradition  Request as a Subterfuge 

(13) Petitioner claims that Israel seeks 
his extradition on charges of common 
crimes in order to try him for his political 
beliefs. Thus, he says, he should not be 
extradited, even though all proceedings in 
Israel concerning this case have been con- 
ducted in civil, not military, court. 

ment's view, when read in context of that opin- 
ion and of general principles governing extradi- 
tion, it suggests quite a different view. At the 
outset of the opinion. 586 F.Supp. at 868. the 
court quotes the Su{»Tfne Court m Fvmtndez 
V. Phillips. 268 U.S. 311. 312. 45 S.Cl. 541, 542. 
69 LEd. 970 (1925). for the proposition that the 
magistrate is to determine "whether the of- 
fense charged is within the treaty," language 
which tracks that of $ 3184 both in form and 
meaning. Since the Sabar/er court was not 
presented with an issue implicating an excep- 

The determination in this case whether or 
not the request for extradition on common 
crimes amounts to a subterfuge by Israel to 
punish petitioner for a political offense ia, 
as we have clearly noted, a decision within 
the sole province of the Secretary of State. 
Laubenheimer v. Factor, 61 F.Zd 626 (7th 
Cir. 1932); In re Uncoln. 288 F. 70 (E.D.N. 
Y.1915), afrd per cunam. 241 U.S. 651, 36 
S.Ct 721, 60 L.Ed. 1222 (1916); Sindona v. 
Grant, 461 F.Supp. 199 (S.D.N.Y.1978). A» 
should be clear from our earlier discussion, 
petitioner's claim is without merit, since 
this court has no jurisdiction to determine 
the requesting country's motives under this 
Treaty. 

IV.   Political Offense Exception 
[14) The operative definition of "politi- 

cal offenses" under extradition treaties as 
construed by the United Slates limits such 
offenses to acts committed in the course of 
and incidental to a violent political distur- 
bance such as a war, revolution or rebellion. 
Shearer at 178-81; Cantrell. The Political 
Offense Exemption in InternationaJ Extra- 
dition: A Comparison of the United States, 
Great Britain and the Republic of Ireland, 
60 MarquetU L.Rev. 777, 795-97 (1977) 
(hereinafter referred to as "Cantrell"); Es- 
cobedo V. United States, 623 F.2d 1098 (5th 
Cir), oert. denied, — U.S. -^, 101 S.Ct 
612, 66 L.Ed 2d 497; Sindona v. Grant, 619 
F.2d 167 (2d Cir. 1980); Ramos v. Diaz, 179 
F.Supp. 459 (S.D.FIa.l959); In re ExeU, 62 
F. 972 (N.D^al.l894). Petitioner argues 
that it is apparent that the crime with 
which he is charged is a political offense 
because there was and is a conflict in Israel 
that involves violence, and the PLO, to 
which petitioner allegedly belongs, is a par- 
ty to that violence. 

tion to the treaty, it is hardly surprising that 
later in the opinion the court did not specifical- 
ly refer lo broader duties of the magistrate 
during the extradition hearing. The same ap- 
pears to be true in Unned States v. Clark. 470 
F Supp. 976 (DC.Vt 1979). which cite* Sabatier 
for the more narrow dePinition of "its role in 
this proceeding." fd at 978. The Sabaiierand 
Clurk opinions merely re-state the statutory 
framework that leaves to the Judiciary the ini- 
tial determination whether the political offense 
exception applies. 
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Petitioner notes that ^nerally the moti- 
vation of the individual in committing the 
alleged crime is not an issue in the extradi- 
tion proceeding. Lubet A. Czaczkes at 203- 
"[T]he nature of the offense does not de- 
pend on the motives of the actor just as 
[the] nature of the offense may not confer 
upon the actor certain motives that were 
not present at the commission of the viola- 
tion." Bassiouni at 378. However, peti- 
tioner maintains "that American courts will 
seize upon the slightest connection between 
the crime and political act or objective in 
order to fmd a political offense." Cantrell 
at 795. Thus, petitioner asserts that he 
cannot be extradite'l because Israel's alle- 
gation of his membership in the PLO is 
enough to bring his allegcvl role in the 
bombing within thtf scof>o of the political 
offense exception. Petitioner's character- 
ization of the American taw of extradition 
is facially plausible. But, like most gener- 
alizations about complex legal areas, there 
is much detail that petitioner's position fails 
to take into account. 

The United States law of extradition has 
been severely criticized for not having pro- 
gressed from its origins in nineteenth cen- 
tury British law. See, e. g., Shearer at 181. 
In particular, it has been asserted that the 
"narrow interpretation" of the political of- 
fense exception which rejects consideration 
of the motivations behind an allegecl crime 
"may be characterized as both underinclu- 
sive and overinclusive, as it tends to exempt 
from extradition all crimes occurring dur- 
ing a political disturbance, but no offenses 
which were not contemporaneous with an 
uprising .. [T]he overinclusive aspect of 
the approach may operate to protect com- 
mon criminals simply because their crimes 
occur during times of political disorder." 
Lubet A Czaczkes at 203, 204. Such a nar- 
row approach "can result in grave abuse" of 
treaty exceptions for political offenses. 
Cantrell at 795. While we keep these con- 
cerns in mind, we conclude that existing 
law is sufficiently flexible to avoid such 
abuses. 

The weakness of the approach attributed 
to American courts is apparent in the case 
before us.   Petitioner consistently has tried 

to establish that there exists in Israel a 
state of conflict in the nature of a war, 
revolution or rebellion. This, he contends, 
establishes the propriety of using the politi- 
cal offense exception in this case. The 
magistrate refused to take judicial notice of 
the existence of a state of political and 
military conflict between brael, ita neigh- 
boring states and national liberation move- 
ments in the Middle E^t. The magistrate 
did, however, receive evidence on "the na- 
ture of the conflict in the Middle East be- 
fore, during and after the 1948 proclama- 
tion of a State of Israel as well as the 
1%7 occupation by Israel of the West Bank 
of the country of Jordan . ." In re Abu, 
Eain, No. 79 M 175 (N.D.III. Dec. 18. 1979) 
(Mem.) at 14. It appears that the magis- 
trate may have assumed that a conflict 
existed at the time of petitioner's alleged 
acts since her subsequent discussion on the 
applicability of the political offense excep- 
tion went mainly to issues that usually are 
considered only after a determination of a 
violent political disturbance has been made. 

There remains, however, some question as 
to whether that finding of a "conflict" is 
sufficient to establish that there exists in 
Israel "a violent political disturbance, such 
as a war, revolution or rebellion"_ The 
nature o^ that conflict is somewhat differ- 
enl than disturbances that have been con- 
sidered in other cases where resistance to 
extradition on grounds of a political offense 
exception has been sustained. Those cases 
involved on-going, organized battles be- 
tween contending armies, a situation which, 
given the dispersed nature of the PLO, may 
be distinguished. See, e. g., Ramos v. Diaz, 
179 F.Supp. 459 (S.D.FIa.1959) (members of 
organized revolutionary army with estab- 
lished chain of command operating within 
the country); United States v. Artukovic, 
170 F.Supp. 393 (S.D.Cal.l959) (miliUry 
government installed by Nazis during 
World War II; discussed in dictum). Ter- 
rorist activity seeks to promote social chaos. 
Modern international terrorism is a phe- 
nomenon apart from the world's experience 
with more conventional expressions by indi- 
viduals or groups of their dissatisfaction 
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with world order. Such terrorism does not 
conveniently fit the categories of conflict 
with which the courts and the international 
community have dealt in the past An on- 
going, defined clash of military forces may 
be significant because that is one backdrop 
which may bring into sharp relief an indi- 
vidual act of violence. Once the circum- 
stances move away from that context, the 
judiciary's task of determining what degree 
or type of violent disturbance permits a 
successful invocation of the political offense 
exception becomes more difficult It also 
poses a different question of proof than 
otherwise may be involved. See generally 
Lubet & Czaczkes at 206, 208-10. 

For example, the evidence in this case 
reveals that the PLO seeks the destruction 
of the Israeli political structure as an inci- 
dent of the expulsion of a certain popula- 
tion from the country," and thus directs its 
destructive efforts at a defined civilian pop- 
ulace. That, it could be argued, may be 
sufficient to be considered a violent political 
disturbance. If, however, considering the 
nature of the crime charged, that were all 
that was necessary in order to prevent ex- 
tradition under the political offense excep- 
tion nothing would prevent an influx of 
terrorists seeking a safe haven in America. 
Those terrorists who flee to this country 
would avoid having to answer to anyone 
anywhere for their crimes. The law is not 
so utterly absurd. Terrorists who have 
committed barbarous acts elsewhere would 
be able to flee to the United States and live 
in our neight>orhoods and walk our streets 
forever free from any accountability for 
their acts. We do not need them in our 
society. We have enough of our own do- 
mestic criminal violence with which to con- 
tend without importing and harboring with 
open arms the worst that other countries 

\9. See "Covenant Against Israel," adopted by 
the Palestinian National Council tn 1968 and 
discussed by one of petitioner's witnesses dur- 
ing the hearing before the nugistrate. The 
document asserts thai "Palestine" is the right- 
ful homeland solely for "Palestinians." Article 
€ of the Covenant then states that "Jev.t who 
were living permanently in Palestine until the 
tK-ginning of the Zionist invasion will be con- 
sidered Palestinians,"   A reading of the testl- 

have to export We recognise the validity 
and usefulness of the political offense ex- 
ception, but it should be applied with great 
care lest our country become a social jungle 
and an encouragement to terrorists every- 
where. 

[15] The magistrate, however, under- 
stood that the finding of violent upheaval 
at the time an allegedly political crime oc- 
curred was not the end of the analysis 
under the political offense exception. She 
went further and found that petitioner had £ 
failed to establish that the bombing was 
incidental to the PLO's objectives. The 
magistrate held that simply noting mem- 
bership in the PLO, but not tying the mem- 
bership to the specific act alleged was insuf* 
ficient to satisfy the burden petitioner must 
shoulder in order to invoke the political 
offense exception. Absent a direct tie be- 
tween the PLO and the specific violence 
alleged, the act involved here, without 
more, was not the sort which may be rea- 
sonably "incidental to" a political distur- 
bance. Because the bombing was not 
shown to be incidental to the conflict in 
Israel, the magistrate held that it was 
therefore not an act covered within the 
political offense exception. We agree with 
her conclusion. 

[16,17] The reason that the bombing 
was not "incidental to" the conflict docs not 
lie in the motivation for the act, since, for 
purposcs_of extradition, motivation is not 
itself determinative of the political charac- 
ter of any given act Lubet & Czaczkes at 
203 n.l02. The definition of "political di»- 
turb.'inoe," with its focus on org; '''cd 
forms of aggression such as ^ar, n.'lx'llion 
and revolution, is aimed at acts that disrupt 
the political structure of a State, and not 

al  structure  that established  the 

mony of that witness, who was produced as 
petitioner's expert in this area. irKlicates that 
the document would mark (he "Zionist inva- 
sion" as beginning in 1917 or 1922. Jew-s who 
arrived in Israel after those year* would be 
unwelcome m the Palestinian state. Becauie 
they comprise the bulk of the present-day Isra- 
eli Jewish population, they are the targeted 
group of the "armed struggle" (Covenant. Arti- 
cle 9) that the PLO wages 
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The exception does not make     movement did not represent a party, in the government, 
a random bombing intended to result in the 
cold-blooded murder of civilians incidental 
to a purpose of toppling a government, ab- 
sent a direct link between the perpetrator, 
a political organization's political goals, and 
the specific act. Rather, the indiscriminate 
bombing of a civilian populace is nol recog- 
nized as a protected political act p.von wt^gn 
the larger "^>olit^ca^' objective of the person 
who sets off the bomb may be to eliminafe 
Xhe civilian population of a country. OthcT^ 
wiae, isolated acts of social violenoe untlcr- 
taken for personal reasons ^uuld be pr" 
Tected simply because they occurred during 

think   the   political   offt;n-^^  exceptinn   was 

[18] This policy long has been articulat- 
ed in extradition cases of this and other 
nations in the context of terrorist activities, 
particularly those of anarchists. Although 
distinguishable in some respects, the case of 
In re Meunier [1894] 2 Q.B. 415, provides 
the earliest illustration of the principle un- 
der British law, from which the American 
law of extradition developed. France had 
requested the extradition of Meunier from 
England where he had traveled after al- 
legedly bombing a cafe and army barracks 
in the cause of anarchy. In granting 
France's extradition request, the divisional 
court on habeas corpus discounted Meuni- 
er's claim that his activities aimed at terror- 
izing an entire population in order to sub- 
vert a government through social disorder 
fell within the political offense exception. 
The court  first noted that the anarchist 

20. We acknowledge that it may not be "text 
book" political science and sociology to distin- 
guish between disagreement with a govern- 
ment and with the society that establishes it. 
Nevertheless, as a practical matter it must be 
recognized that within every society there will 
be elements who are dissatisfied with their 
government. At times this dissatisfaction may 
be expressed, delilwrately or by reason of an 
uncontrollable flare of temper, in violent acts 
that have an impact on private social interests. 
We do not have occasion in this case to con- 
sider the boundaries within which the political 
offense exception operates in these situations. 
We are concerned here only with a violent act 
focused at the social structure. 

•$1 thi     13 

usual sense of the term, "seeking to impose 
the Government of their own choice on the 
other [party]," 2 Q.B. at 419, a prerequisite 
for invoking the exception. Rather, the 
aim of the anarchists was to topple the 
formal political structure by destroying its 
supporting social fabric.'* The anarchist's 
efforts were not directed at the govern- 
ment, but instead were "directed primarily 
against the separate body of citizens," id., a 
form of political exprcxiion not protected 
under the political offense exception. As 
recent commentators have stated, "an of- 
fense having its impact upon the citizenry, 
but not directly upon the government, does 
not fall within the political offense excep- 
tion " Lubct & Czaczkes at 202. See Cos- 
tello, International Terrorism and the De- 
velopment of the Principle Aut Dederc Aut 
JadicBre, 10 J.lnti Law &. Econ. 475, SOI 
(1975) quoting 0. N. Secretariat study: 
"[Tjhe legitimacy of a cause does not in 
itself legitimize the use of certain forms of 
violence especially against the innocent").'' 

Anarchy presents the extreme situation 
of violent political activity directed at civil- 
ians and serves to highlight the considera- 
tions appropriate for this country's judici- 
ary in construing the requirements of our 
extradition laws and treaties. But we em- 
phasize that in this case, even assuming 
some measure of FLO involvement, we are 
presented with a situation that solely impli- 
cates anarchist-like activity, i. e., the de- 
struction of a political system by undermin- 
ing the social foundation of the govern- 
ment.    The record  in this case does not 

21. Cf Note, Bringing the Terrorist to Justice: 
A Domestic Law Approach, 11 Cornell Int'l L J. 
71. 82 (1978). discussing the Swiss concepts of 
"predominance" and "proportionality": "The 
criminal action must be 'Immediately connect- 
ed with its political object." and the damage 
caused must not be out of proportion to the 
desired result." The parties did not argue the 
direct application of these concepts to Ameri- 
can extradition law. While proportionality and 
predominance may be unarticulated concepts 
in the existing Anglo-American framework of 
extradition, we leave consideration of that 
question for another time. 
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indicate that petitioner's alleged acts were 
anarchist-inspired. Yet the bombing, 
standing detached as it is from any substan- 
tial tie to poh'tical activity (and even if tied, 
as petitioner insists, to certain aspects of 
the PLO's strategy to achieve its goals), is 
so closely analogous to anarchist doctrine 
considered in cases like In re Meunier, as to 
be almost indistinguishable. 

We have found no American cases that 
detract in any way from the applicability of 
the Meunier theory to the case l>efore us. 
The case that comes closest to challenging 
Meunier^ applicability is dictum contained 
in United SUtes v. Artukovic. 170 FSupp. 
383 (S.D.Cal.l959), one of the most roundly 
criticized cases in the history of American 
extradition jurisprudence. See, e. g., Lubet 
& Czaczkes at 206-07; Garcia-Mora at 
1246-47; Cantrell at 795-%. \n Artukovic, 
the magistrate commented in dictum that 
he believed murders of civilians were politi- 
cal offenses when carried out pursuant to 
the orders of a Croatian government offi- 
cial who was serving at the time with the 
blessing of the Axis powers in World War 
11. Against the backdrop of confused and 
rapid shifts of wartime government, the 
magistrate fell, killings accomplished by 
various militia protecting each successive 
government constituted political acts. 170 
FSupp. at 392 93. The magistrate noted 
that orders for the killings were aimed at 
specific racial groups denominated "ene- 
mies" of the Croatian government, not at 
the general population.   Id at 390. 

The rL';i<')ning in the Artukovic t asc 
(which of course is not binding precedent 
for this court) can be distinguished from 
the facts before us, since the acts constitut- 
ing Artukovic's alleged offenses were 
carried out by a government in power, 
which was at least nominally seeking to 
eliminate its political "enemies," In the 
present case, the bombers could not discrim- 

22. See 170 F Supp at 383 86 for a full account 
of (he Artukovic case's convoluted progress 
through the judicial system. 

23. As a collaipral matter, petitioner claims 
there is no evidence that those who were killed 
and injured in the Tiberias bombing were civil* 

inate between their viclims. We note that 
the Artukovic court's dictum could not be 
challenged by the United States govern- 
ment on appeal, since the initial decision in 
extradition cases effectively terminates pro- 
ceedings upon a finding that a person is not 
extraditable. And the actual holding in the 
case was that Artukovic could not be extra- 
dited since the government failed to show 
probable cause that he committed the 
crimes. We also note that the TOuntry 
which sought Artukovic's extradition had 
obtained a United States Supreme Court 
order vacating earlier judgments that 
found the political offense exception appli- 
cable to the case. Karadzole v. Artukovic, 
356 U.S. 393, 78 S.Ct 381, 2 L.Bd.2d 356 
(1958).** 

Other cases more sharply demonstrate 
the difference between the usual applica- 
tion of the political offense exception and 
the situation before us here. For example, 
the more usual situation occurred in Ramos 
V. Diaz, 179 FSupp. 459 (S.D.FIa.l959). 
The district judge conducting the initial 
extradition hearing pursuant to 18 U-S.C. 
§ 3184 found that the killing of a political 
prisoner by two members of Castro's revo- 
lutionary army in Cuba (who had left that 
country after the revolution) was a political 
offense preventing extradition of the al- 
leged killers u[X)n request from Communist 
Cuba. The district judge noted that the 
victim was "one of many political prisoners 
captures in furtherance of the political up- 
rising. The Defendants were under the 
command of the revolutionary forces en- 
gaged in mopping up operation? as part of 
the revolution." 179 F.Supp. at 459. The 
situation thus was unlike petitioner's al- 
leged actions in the present case, where the 
killings were done, so far as we can tell 
from the present record, without regard for 
political affiliation or governmental or mili- 
tary status of the victims." 

ians. and thus argues that discussion of their 
avttian status is inappropriate at all levels of 
this case. It should be pointed out that our 
discussion revcdves around the population tc 
which the violent act was directed The fad 
(hai (he explosive was placed on a busy publk 
street during a public holiday in a re-^ort cit; 
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We note that even in the nineteenth cen- 
lur>' the United States Supreme Court indi- 
cated that the civilian status of victims is of 
significance when courts consider the politi- 
cal offense exception. In Ornetas v. Ruiz, 
161 US. 502, 16 S.Ct. 689, 40 L.Ed. 787 
(1896), the Court upheld a magistrate's de- 
termination that a raid on a Mexican vil- 
lage and its military garrison by more than 
a hundred men was not incidental to violent 
political disturbances that were occurring in 
Mexico at the time, as the raiders had 
claimed- The Court felt that tht m^igis- 
trato was justified in refusing to apply the 
political offense exception, "in vie*' of the 
character of the foray, the mode of attack, 
the persons killed or captured, and the kind 
of property taken or destroyed." 161 U.S. 
at 511, 16 S.Ct. at 693 The applicability ef 
Ruiz to the present case is even more com- 
pelling when one notes that the raiders 
were later tried in Mexico for their partici- 
pation in the revolution they claimed the 
raid had furthered. 4 G. Hackworth, Di- 
gest of International I>aw, § 316, pp. 50-51 
(1942). It is apparent that the Supreme 
Court viewed the raid as the sort of political 
activity that is not encompassed within the 
political offense exception, especially when 

and that it is alleged petitioner said he would 
avoid all contact with the Israeli military 

. makes it clear that the explosion was meant to 
snare civilian victims. In any event those 
killed were children. There is nothing in the 
record to suggest Ihe possibility of any Israeli 
miliiar>' involvement in any way. 

24. The extradition treaty involved in Omelas v. 
RUIZ apparently excepled crimes of a "purely 
poliiical" character from its scope. It might be 
argued that the Supreme Court simply was 
distmguishing "pure" political offenses (trea- 
son, sedition and espionage), which never are 
extraditable, see Lubet & Czaczkes at 200, 
from situations where a petitioner claims he is 
accused of committing "relative" political 
crimes (common crimes with political over- 
tones), which may not be extraditable, but 
which pose more difficult problems of proof. 
However. American courts "read the political 
offense exception broadly enough to bring in 
relaii\fr offenses," Note. Bringing the Terrorist 
to Justice- A Domestic taw Approach. 11 Cor- 
nell Inn LJ 71, 82 (1978). and the Supreme 
Court's discussion in Ruiz of the acts constitut- 

the tie to a larger political cause was am- 
biguous in that specific instance.** 

We likewise conclude that the magistrate 
in this case was correct in holding that the 
alleged bombing directed at a civilian popu- 
lation was not incidental to political up- 
heaval, however characterixed, which was 
occurring at the time in Israel. Petitioner 
may not claim the benefit of the political 
offense exception clause contained in Arti- 
cle VI of the United States extradition 
Treaty with Israel. 

• CONCLUSION 
We affirm the district court's conclusion 

that the magfistratc was correct under the 
established law of this country in finding 
probable cause to believe petitioner guilty 
of the crime charged for which he could be 
extradited to Israel. However, Uie deter- 
mination of whetherthe petitioner is actu- 
ally guilty or not requires consideration of 
all the evidence at a trial within the juris- 
diction where the act is alleged to have 
been committed. That is not for our courts 
to determine within the limitations of a 
probable cause hearing. We therefore up- 
hold the magistrate's certification to the 
Secretary of Stale and the commitment of 

ing the alleged crimes leaves no doubt that the 
specific treaty language made no difference to 
the political offense analysis: relative political 
crimes fell within the exception for "purely 
political" crimes Otherwise, the Court need 
not have reviewed at length the specific acts 
alleged A "pure" political offense exception 
clause, had it made any difference to the analy- 
sis, would have been determinative without fur- 
ther discussion 
, At any rate, the only support we have found 

for a substantive distinction in American law 
between "pure" and "relative" political of- 
fenses under specific treaty language is con- 
tained in Garcia-Mora. 4S Virginia LRev. at 
1232 However. Garcia-Mora goes on to cite 
an American treaty with language identical to 
that involved in this case, and says the lan< 
guage applies to except from extradition only 
pure political crimes. If Carcla-Mora is cor- 
rect, then petitioner automatically is extradita- 
ble, since no one argues here that the acts of 
which he is accused constitute pure political 
offenses The point was not argued in this 
case 
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petitioner to jail ^ until he may be surren- 
dered to Israel upon a warrant issuing from 
the   proper  authorities of  that  country's 
government.'*''' 

Affirmed. 

itrrauHStisnnO 

PITTWAY CORPORATION. 
Plaintiff-Appellee, 

V. 

LOCKHEED AIRCRAFT 
CORPORATION. 

Defendant-Appellant 

No. 80-1408. 

United States Court of Appeals, 
Seventh Circuit 

Argued Dec. 4, 1980. 

Decided Feb. 23, 1981. 
Rehearing Denied April 13, 1981. 

Aircraft owner brought action against 
aircraft manufacturer to recover for cost of 
repair incurred as result of cracked main- 
frame in its aircraft and for economic loss 
resulting from inability to use the aircraft 
during period when it was being repaired. 
The United Sutes District Court for the 
Northern District of Illinois, E^astern Divi- 
sion, George N. Ix'ighton, J., held that the 
case was go\crnod by Wisconsin law and 
entered judgment on jury verdict awarding 
damages to plaintiff, and defendant appeal- 

ZS. On January 19. 1961. petitioner filed in ihls 
court a motion entitled "Emergency Petition to 
Rule on Appellate Motion to Reconsider Bail." 
Petitioner has made previous applications for 
bail. The present motion, which reveals no 
emergency, but alleges substantial security for 
bail and reargues the merits of the case, is now 
moot. 

2C. The Secretary of State has two months from 
the date of commitment following final judicial 
action in this case to surrender petitioner to the 
proper Israeli authorities if the Secretary in his 
discretion determines that surrender is appro- 

ed. The Court of Appeals. Cummings, Cir- 
cuit Judge, held that even though the de- 
fect was discovered in Wisconsin, Illinois 
Iftw applied because Illinois had a more 
significant relationship with the litigation, 
and thus plaintiff could not recover eco- 
nomic damages. 

Reversed. 

1. Federal Courts «»409 
In a diversity case, governing choice-of- 

law  principles are those of forum state. 

2. Torts *=»2 
To determine applicable law in diversi- 

ty tort action under Illinois law, there ts 
presumption that local law of state where 
injury occurred governs rights and liabili- 
ties of the parties unless another state has a 
more significant relationship to the occur- 
rence or parties involved. 

3. Torts «»2 
In determining, for purposes of choiee 

of law in a diversity case, whether another 
state has a more significant relationship 
with the litigation than does place of injury, 
contacts to be considered include place 
where conduct causing injury occurred; 
domicile, residence, nationality, place of in- 
corporation and place of business of the 
parties; and place where relationship, if 
any, between the parlies is icntcred. 

4. Torts o^2 
For purposes of determining choice of 

law in di\t;rsity cases, relative importance 
of all alleged contacts, including place of 
injury, must be independently evaluated on 
a case-by-case basis with respect to particu- 

priate 18 (J S.C 5 3188; Jimtnez v. V S Dist 
Court for Southern Dist of Florida. 84 S Q. 14. 
II LEd2d 30 (1963) (Goldberg. J.. in cham- 
bers)- The final decision of whether petitioner 
is ultimately to be surrendered or not lies M-lth 
the Secreur>' and not with this court 

27. Our holding in this case is not intended in 
any way to reflect a view one way or the other 
as to the merits or equities of any social or 
political problems existing between Israel and 
other parlies. Those judgments are clearly far 
outside Judicial bounds. 
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constitutes error in Louisiana.^ We con- 
clude that it does not. In Guerra v. Young 
ConslrucUon Co.. 165 So.2d 882 (UApp.), 
writ refd. 246 U. 864, 167 So.Zd 676 (1964), 
the court held that a refusal to give a 
similar instruction was not error.*' The 
defendants mistakenly contend that DeBose 
V. Traptni, 295 So.2d 72 (La.App.), writ 
nrd, 299 So.2d 359 (La. 1974), repudiated 
the holding of Cuerra. See tiso Francis v. 
Government Employers Insurance Co., 376 
So.2d 609 (La.App. 1979), writ refd, 378 
So.2d 1391 (U. 1980). In DeBose the trial 
court had in fact given the requested in- 
struction; the appellate court merely held 
that the trial judge had not erred in doing 
so. 295 So.2d at 74-76. Cf. Francis, 376 
So.2d at 612 (following DeBose). The court 
in DeBose was simply not confronted with 
the issue presented in Cuerra and in the 
instant case. In the absence of contrary 
authority," we follow the mandate of Cuer- 
ra in upholding the district court's refusal 
to give the instruction. 

Conclusion 

For the reasons stated above, we affirm 
the district court's imposition of joint and 
several liability on Mustang and Roberts 
Airways for plaintiffs' damages, as modi- 
Tied herein. 

AFFIRMED in part and REVERSED in 
put. 
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Caspar Eugenio Jimenei ESCOBEDO 
Petitioner-Appellant, ' 

I 

(o 5«tiw*ii UimjHKKSntEH. snit>i> 

4t. Wh«th«r giving the instruction is desirable 
as a matter of policy is not the question before 
us: we need decide only whether the refusal to 
instruct requires us to reverse and remand this 
case for a new trial. 

41. Charge No. 5 sought to instruct the jury 
not to add any amount to the actual damages 
any sum designed to offset income tax on the 
recovery, since the recovery is noniaxable. 
The Judge instructed the jury property as to 
the compensatory nature of damafes. and 

UNITED STATES of Americ*. 
Respondent-Appellee. 

GtBUvo CASTILLO, Petitioner-Appeli, 

^ 

^^ laai. 

DonaM D. FORSHT. V. S. Marsh.), 
Respondent-Appellee. 

NoL 79-1480. 79-1490. 

United States Court of Appeah 
Fifth Circuit 

Aug. 14, 1980. 

United States citizens appealed frooi 
orders of the United States District Court 
for the Southern District of Florida, t 
Clyde Atkins, J., denying their requests fcr 
habeas corpus relief by which they sougiil 
to block their extradition to Mexico for 
prosecution on charges of murder, attempt- 
ed murder, and attempted kidnapping. The 
0)urt of Appeals, R. Lanier Anderson, III. 
Circuit Judge, held that: (1) evidence esta^ 
lished probable cause to believe that lla 
United States citizens committed the crinm 
charged: (2) although Mexican extraditing 
documents establishing probable cause may 
not have constituted depositions in DM 

strictly legal sense, they were sufficient ta 
satisfy provision of United States—Meiiee 
Extraditmn Treaty requiring depositions ts 
accompany warrants for arrest; (3^ Unitad 
States citizens werejioL.pntitled to havM _ 
under provision of the Treaty barring ei- 
tradition -for crimes of a purely poliUal 
character: (41 discretion given executive M 

specirically listed nine Hems which Ihe J«y 
might consider.   Refusal to give the chs/^ 
requested by defendants was not error.  SM 

15 Am.Jur. Damages Sec. 369. 
Id St 887. 

n. Reeves v Li 4 Ark. Ky Co.. 304 SoM « 
(La App.). writ rerd, 305 So.2d 123 (U IWI 
did not involve Jury instmctlotis and Is •* 
apposite here. 
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extradite United States nationals did not 
violate due process; and (5) question 
whether United States should refuse to ex- 
tndite its citizens because of Mexico's fail- 
are to extradite its nationals was one for 
the Executive Branch, not the courts, to 
dedde 

Afflrmed. 

.  L Habeas Corpus ^>92(2) 
Habeas corpus review of magistrate's 

extradition order is limited to determining 
whether the magistrate had jurisdiction, 
whether the offense charged was within the 
extradition treaty, and whether there was 
any evidence warranting the finding that 
there was reasonable ground to believe the 
accused guilty. Treaty between United 
States and Mexico, Art. I et seq., 31 Stat 
1818. 

t Habeaa Corpus •=>92(2) 
In reviewing finding of probable cause 

in magistrate's extradition order, function 
of Court of Appeals is to determine whether 
there is any competent evidence tending to 
show probable cause; the weight and suffi- 
ciency of such evidence is for the determi- 
nation of the committing court 

3. Extradition and Detainers «=>39 
Hearsay evidence is permitted In extra- 

dition proceedings. 

<• Habeas Corpus «>92(2) 
Credibility of reported identification of 

fugitive is a matter committed to magis- 
trate in extradition proceedings and is not 
'eviewable on habeas corpus. 

S- Extradition and DeUiners «='14(2) 
In proceeding to extradite United 

States citizens to Mexico for prosecution on 
barges of murder, attempted murder, and 
*ttempUng kidnapping, evidence estab- 
lished probable cause to believe that the 
United States citizens had committed the 
oiraes charged. Treaty between United 
States and Mexico, Art I et seq., 31 Stat 
1818. 

*• Extradition and Detainers *=14(2) 
State law does not control reception of 

evidence at extradition hearings. 

7. Extradition and DeUinera «>14(2) 
Mexican extradition documents, which 

were properly certified by United States 
Ambassador to Mexico, were authenticated 
and admissible at hearing to extradite Unit- 
ed States citizen to Mexico for prosecution 
on charges of murder, attempted murder 
and attempted kidnapping. 18 U.S.C.A. 
§3190. 

8. Extradition and DeUiners «»U(2) 
United States citizens failed to impeach 

accuracy of translation of Mexican extradi- 
tion documents, but, even if their interpre- 
tation of the documents were accepted, the 
documents still supported the presence of 
probable cause. 

9. Extradition and Detainer* ^>U(2) 
Although properly authenticated Mexi- 

can extradition documents establishing 
probable cause may not have constituted 
depositions in the strictly legal sense, such 
documents were sufficient to satisfy provi- 
sion of Extradition Treaty requiring deposi- 
tions to accompany warrants for arrest. 
Treaty between United States and Mexico, 
Art. VIII, 31 SUt 1818. 

10. Extradition and DeUinera «>S 
A "political offense" under extradition 

treaties is an offense committed in the 
course of and incidental to a violent politi- 
cal disturbance, such as war, revolution and 
rebellion; an offense is not of a political 
character simply because it was politically 
motivated. 

See publication Words and Phrases 
for other Judicial constructions and 
definitions. 

II Extradition and DeUinera *='i 
U.S. citizens, who had been charged by 

Mexico with the attempted kidnapping of 
the Cuban consul for purposes of ransoming 
him for political prisoners being held in 
Cuba, were not entitled to haven under 
article of United States—Mexico Extradi- 
tion Treaty barring extradition for crimes 
of a purely political character. Treaty be- 
tween United Sutes and Mexico, Art III, 
31 SUt 1818. 
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12. Extradition and DcUinen «>4 
Executive'* discretionary determina- 

tion to extradite fugitive, even one who is 
United States national, is not generally sub- 
ject to judicial review; the ultimate deci- 
sion to extradite is a matter within the 
exclusive prerogative of the executive in 
the exercise of ita powers to conduct for- 
eign affairs. Treaty between United States 
and Mexico. Art IV. 31 Stat 1818; 18 
U.aC.A. §§ 3184, 3186. 

13. Extradition and Delainen *=>4 
Secretary of State always has discre- 

tion to refuse to extradite, even if magis- 
trate concludes that fugitive is extraditable. 
Treaty between United States and Mexico. 
Art. IV. 31 Sut 1818; 18 U.S.C.A. §§ 3184. 
3186. 

14. Conititiitional Law «3 255(6) 
Extradition and Detainer* *=»4 
Discretion given executive to extradite 

United States nationals did not violate due 
process, despite contention that no stan- 
dards were provided to guide the exercise 
of such discretion. Treaty between United 
Sutes and Mexico. Art. IV, 31 Stat 1818; 
18 U.S.C.A. §§ 3184. 3186; U.S.C.A.ConsL 
Amend. 5^ 

15. Extradition and Detainera *>4 
Executive discretion to extradite na- 

tionals under United States—Mexico Extra- 
dition Treaty had not been repealed, despite 
contention that Treaty had been modified 
by practice of both governments to refuse 
to surrender their own nationals. Treaty 
between United States and Mexico, Art IV, 
81 Sut 1818. 

IC. Conatitntional Law «>72 
Question whether United States should 

refuse to extradite its citizens because of 
Mexico's failure to extradite its nationals 
was one  for  Executive  Branch,  not the 

I. Treaty of Extradition Between the United 
States of America and the United Mexican 
sutes. Feb. 22. 1899. 31 Sut. 1818, T S. 242 
[referred to herein as Extredition Treaty]. A 
new extradition treaty which entered into force 
oo January 25, 1980, has superceded the 1899 
Treaty. 17 Infl. Ugtl MMlenils 1068 (1978). 
However, Art. 22(2) of the 1980 Treaty pro- 

courts, to decide.   Treaty between TJnit»j 
States and Mexico, Art IV. 31 Stat Igu 

17. Constitutional Law «=>72 
Whether extradition of United Stat». 

citizen should be barred due to risk to ciiL 
sen's life from extradition was an issue tK 
properly fell within exclusive purview at 
Executive Branch. Treaty between Unitjj 
States and Mexico, Art IV, 31 Slat Igia 

John H. Lipinski, Miami, Fla., for E^cobb 
do. 

R Jerome Sanford. Asst U. & Atty 
Miami, Fla, Murray R. SUin, U. S. Dept gf 
Justice, Washington, D. C, for Unit^ 
Sutes. 

Weiner, Tunkey, Bobbins, & Ross, P. A 
Jeffrey S. Weiner. Miami, Fla. M. Chenf 
Bassiouni. Chicago, III., for (^tilk>. 

Appeals from the United SUtes District 
Court for the Southern District of Florida. 

Before MORGAN. ANDERSON and 
RANDALL, Circuit Judges. 

R LANIER ANDERSON, III, Ciraiii 
Judge; 

This is an appeal from orders denying 
requests for habeMS corpus relief in interna- 
tional extradition proceedings. On Decca- 
ber 8, 1977, the (jovemment of Mexico, 
putauant to the United Sutes-MexKO Ex- 
tradition Treaty of 1899 ', requested nti» 
dition of two United Sutes citizens, Caspar 
Eugenio Jimenez Escobedo and GusUvv 
Castillo (petitionere), for prosecution oa 
charges of murder, attempted murder, and 
attempted kidnapping. In response to tUi 
request, petitioner? were arrested in ths 
Southern District of Florida. After holding 
an  evidentiary  hearing  under  18 V&C 

vides that. "Requests for extradiUon that ai« 
under process on the dale of the eniiy !••» 
force of this Treaty, shall be resolved in accel* 
ance with the provisions of the Treaty o^ *• 
Feb 1899 [as supplemenledj." Therefore. tMI 
extradition request which has been in proCTSS 
since  1977. is governed by the 1899 Titeiy 
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United States Magistrate, on    diction,   whether  the  offense  charged § 3184 '. 
Vsy 31, 1978, issued a Certificate of Extra- 
ditability and Order of Commitment for 
both petitioners. The magistrate found, in- 
ter aVis, that petitioners are the individuals 
lou^t by Mexico, that the crimes for which 
petitioners are sought are extraditable of- 
fenses under the Treaty, and that there is 
probable cause to believe that petitioners 
oommitted those crimes in Mexico. 

On June 2 and June 21. 1978, Escobedo 
and Castillo, respectively, filed the instant 
petitions for writs of Aabeas corpus, seeking 
to block their extradition. By orders en- 
tered December 26, 1978, the Southern Dis- 
trict of Florida denied the petitions. This 
appeal followed. Petitioners urge that the 
district court erred in not granting the writ 
because: (1) the evidence offered at the 
extradition hearing did not establish proba- 
ble cause to believe that they committed 
tbe crimes charged; (2) the offenses 
charged by Mexico are political in charac- 
ter, (3) petitioners, as United Sutes na- 
tionals, are not subject to extradition; and 
(4) certain humanitarian considerations bar 
txtraditi<m.* 

SCOPE OF REVIEW 
[1]   The scope of habeas corpus review 

of a magistrate's extradition order is quite 
narrow.   Such review is limited to deter- 
mining "whether the magistrate had juris- 

*•   18 U.S.C. f 3184 provides: 
IS1S4.  Fiighlws from foreign country to Unit' 
•dSUtc* 

Whenever there is a treaty or convention for 
extradition between the United States and any 
foreign government, any justice or Judge of the 
fJnited States, or any magistrate authorized so 
to do by a court of the United States, or any 
iudge of a court of record of general Jurisdic- 
t^ of any State, may. upon complaint made 
binder oath, charging any person found within 
^* Jurisdiction, with having committed within 
the Jurisdiction of any such foreign government 
•ny of the crimes provided (or by such treaty 
Or convention, issue his warrant for the appre* 
hcnsion of the person so charged, that he may 
oc brought before such justice. Judge, or magis- 
*'»*«, to the end that the evidence of criminali- 
ty may be heard and considered. If. on such 
***nng. he deems the evidence sufficient to 
***tsia the charge under the provisions of the 
P(^>Pcr treaty or convention, he shall certify the 

within the treaty and, by a somewhat liber- 
al extension, whether there was any evi- 
dence warranting the finding that there 
was reasonable ground to believe the ac- 
cused guilty." FernMndez v. Phillips, 268 
U.S. 311. 45 S.Ct 541, 69 L.Ed. 970 (1925); 
Gasikoff v. United SUtes. 620 F.2d 459, 461 
(5th Cir. 1980); Bnuch v. Rsiche, 618 F.2d 
843, 847 (1st Cir. 1980); Gsrcia-Guillem v. 
United States. 450 F.2d 1189. 1191 (5th Cir. 
1971), cert denied, 405 US. 989. 92 S.Ct 
12S1, 31 UEd.2d 455 (1972). The writ is not 
a means for rehearing the magistrate's 
findings. Femam/ez v. Phillips, 268 U.S. at 
312. 45 S.Ct at 542; Gircia-GuHhm v. 
United SUtes, 450 F.2d at 1191-9^ 

PROBABLE CAUSE 
As stated, petitioners are charged by the 

Mexican government with murder, attempt- 
ed murder and attempted kidnapping. 
These charges arise out of an alleged at- 
tempt by petitioners, along with Orestes 
Ruiz Hernandez* to kidnap the Cuban (^n- 
sul in Merida, Mexico, Daniel Ferrer Fer- 
nandez, on July 23, 1976. During the at- 
tempt, an associate of the Consul, Artagnan 
Diaz y Diaz, was shot and killed. Although 
bullets were allegedly fired at the 0>nsul, 
he escaped without injury. Escobedo was 
arrested at the Mexico City airport the day 
after the  incident    He subsequently es- 

same, together with a copy of all the testimony 
taken before him. to the Secreury of State, 
that a warrant may issue upon the requisition 
of the proper authorities of such foreign 
government, for the surrender of such person, 
according to the stipulations of the treaty or 
convention. ar>d he shall issue his warrant for 
the commitment of the person so charged to 
the proper jail, there to remain until such sur- 
render shall be made 

3. Using at tinws somewhat different argu- 
ments, both petitioners, in separate briefs, urge 
the first three grounds as bars to extradition. 
Only Escobedo raises the fourth ground- In 
reviewmg each argument raised in suppmrt of 
the first three grounds, we shall not always 
specify which petitiorwr is the author of tlie 
argument. 

4. Hernandez, presently incarcerated in Mexico, 
is not a party to this proceeding. 
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caped from a Mexican jail and fted to the 
United States. Castillo was never ap- 
prehended by Mexican authorities. 

[2] In reviewing^ the existence of proba- 
ble cause to sustain the charges against 
petitioners "or, in other words, the exist- 
ence of a reasonable ground to believe the 
accused guilty," our function "is to deter- 
mine whether there is any competent evi- 
dence tending to show probable cause. The 
weight and sufficiency of that evidence is 
for the determination of the committing 
court." GtircJM-GuiUem v. United States^ 
450 F^ at 1192; Gusikoff v. United States, 
supra. 620 F.2d at 462.* In this case, the 
evidence introduced at the extradition hear- 
ing to prove probable cause consisted of 
various documents submitted by Mexico in 
auppoK of its extradition request* 

[3-5] With respect to Escobedo. the doc- 
uments show that explosives and firearms 
were found in his lug^ge at the time of his 
arrest^   A ballistics report contained in the 

L   As we said in Cutikoff: 
Hearings held pursucnt to Section 3184 are in 
the nature of a prehminary hearing. (Cita- 
tion omitted.) The foreign country does not 
have to show actual guilt, only probable 
cause that the fugitive is guilty. (Citations 
omitted.) The magistrate does not inquire 
into the guilt or innocence of the accused; he 
looks only to see if there is evidence suffi- 
cient to show reasonable ground to bebeve 
the accused guUcy. (Citation omitted.) The 
magistrate also determines whether the of- 
fense charged Is extraditable and whether the 
person brought before him is the one accused 
of crime. 

620 F.2d at 462. quoting from Ssyne v Shipiey, 
418 F.2d 679. 685 (Sth Clr. 1969). cert denied. 
398  U.S.   903,  90  SCL   1688.  26  L.Ed.2d  61 
(1970). 

•. An English translation of these documents 
was also introduced. 

7. English Translation of Mexican Extradition 
Documents [hereinafter referred to as Extradi- 
tion Documents or Documents] at 35-36: 55- 
60. 

S.   Id. at 71-73. 

9.   Id. at 28-30. 

!•. Castillo contends that this repori cannot be 
used to establish probable cause because it 
constitutes compound hearsay and is untrust- 
worthy.   Hearsay, however, is permitted in ex- 

Extradition Documents concludes that the 
bullet that killed  Diaz y Diaz was fired 
from one of these firearms.'   With 'aspect 
to Castillo, the documents contain a thin] 
party's report of a deposition given by the 
Cuban Consul, Fernandez, to a Mexican of- 
ficial on July 24, 1976.* The report statei 
that during the deposition, the Consul was 
shown a picture of Castillo, and that he 
"recognized him as one of the persons who 
performed the attack." '• At this deposj. 
tion, and in a statement given to authorities 
on the day of the attack '^ the Consul is 
also reported as saying that one of the 
attackers approached him with a gun, that 
he thought bullets were fired at him during 
the incident, and that the attackers at* 
tempted to kidnap him. Furthermore, the 
documents indicate that Castillo's passport 
was found in Escobedo's luggage at the 
time of Escobedo's arrest." We hoW thsl 
this evidence establishes probable cause to 
believe that both petitioners committed the 
crimes charged." 

tradition proceedings. See, e. g.. Binghtm v 
Bradyey. 241 US 511. 517. 36 SCl. 634.637.60 
LEd. 1136 (1916); Shapiro v. Ferrtndma, 47| 
F 2d 894. 902 (2d Cir). cert dismissed. 414 US 
884. 94 set 204.38 LEd.2d 133(1973); Sayne 
V. Shipley. 418 F 2d 679. 685 (5th Or. 1968). 
cert denied. 398 US. 903. 90 S.Ct, 1688. 2| 
L.Ed2d 61 (1970). Furiher. the credibility of 
the reported idcntiricstion is a matter commit- 
ted to the magistrate and is not reviewable on 
habeas corpus. See CardaGuUlem v. United 
Slates. 450 F2d at 191-92; Merino v. Uruttd 
States Marshal, 326 F.2d 5. 12 (9th Cir. I963X 
cert, denied. 377 US. 997. 84 S.Ct. 1922. I] 
LEd.2d 1046(1964). 

II.   Extradition Documents at 9. 

IX.   fd at 56. 

IS. The Extradition Documents include confes- 
sions made to Mexican authorities by Escobfdo 
and Orestes Ruiz Hernandez. Petitioners cow- 
tend thai these confessions cannot be used for 
the purpose of establishing probable cause be- 
cause they were obtained by means of lorioit. 
We do not reach this contention beciuse wt 
conclude that the evidence independeni of iJit 
confessions, discussed above, establishes prov- 
able cause. Cf. Magisano v. Locke, 545 fl4 
1228, 1230 (9th Cir. 1976) (evidence not obuia- 
ed from allegedly illegal wiretap suffidenl » 
show probable cause for extradition). 
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(6,7)   Petitioners contend, however, that 
the Mexican Extradition Documents should 
Bot have been admitted at their extradition 
bearing;  they argue that these documents 
would have been inadmissible for the pur- 
pose of proving probable cause in a Florida 
eourt    This argument  is  without  merit. 
State law does not control the reception of 
fvidence at extradition hearings.   Collins v. 
Uisel, 259 U.S. 309, 317, 42 S.Cl. 469, 472, 
66 L.Ed. 956 (1922); Shapiro v. Ferrandina, 
478 FAl at 901-02;  Sayne v. Shipley, 418 
F.2d at 685.   The admissibility of the Mexi- 
can Extradition Documents is governed by 
18 U.SC. § 3190, which provides: 

S 3190.   Evidence on hearing 
Depositions, warrants, or other papers or 
copies thereof offered in evidence upon 
the hearing of any extradition case shall 
be received and admitted as evidence on 
such hearing for all the purposes of such 
hearing if they shall be properly and le- 
f^ly authenticated so as to entitle them 
to be received for similar purposes by the 
tribunals  of  the   foreign   country   from 
which the accused party shall have es- 
*ped, and the certificate of the principal 
diplomatic or consular officer of the Unit- 
ed States resident in such foreign country 
'***ll be proof that the same, so offered, 
**^ authenticated in the manner required, 

^fice the Mexican Extradition Documents 
*w«  properly   certified   by   the   United 
*t*t« Ambassador to Mexico, they were 
J^wenticated, and admissible under section 
•^*J-   See, eg., Shapiro v. Ferrandina, 478 
••2(J at 901 02;   Jimenez v. AristeguieU, 
'V FAl 547, 562 (5th Cir. 1962). cert, de- 
»«<'. 373 U.S. 914, 83 S.Ct. 1302, 10 L.EdAi 
«15(1963). 

Wl   Petitioners next contend   that the 
^fflish translation of the Mexican Extradi- 

Documents contains various inaccura- 
-    ^^ therefore should not be relied upon 

'J^'^saing probable cause. We reject this 
^J*'^'*'«nt After receiving the testimony 
tr»' ?'"^''P'^ter who appeared on petition- 
^ **half, Supp. Record 129-139, the mag- 

j^*"*'*! of these documents are reports of 
^^Uon» nude by others 

istrate found that petitioners had failed to 
impeach the accuracy of the translation. 
We agree with this finding. In any event, 
even if petitioners' interpretation of the 
Documents were accepted, the Documents 
still support the presence of probable cause. 

[9]    Finally, petitioners argue that the 
evidence used to establish probable cause 
did not satisfy Article VIII of the Extradi- 
tion Treaty.   Article VIII sUtes: 

When .     .    the fugitives shall have 
been merely charged with a crime or of- 
fense, [an] authenticated and 
attested copy of the warrant for his ar- 
rest in the country where the crime or 
offense is charged to have been commit- 
ted, and of the depositions upon which 
such warrant may have been issued, must 
accompany the requisition as aforesaid. 

(Emphasis added).   Petitioners contend that 
Article VIII was breached because none of 
the documents submitted by Mexico consti- 
tute "depositions" in the strictly legal sense, 
namely: 

The testimony of a witness taken upon 
interrogatories, not in open court, but in 
pursuance of a commission to take testi- 
mony issued by a court, or under a gener- 
al law on the subject, and reduced to 
writing and duly authenticated, and in- 
tended to be used upon the trial of an 
action in court. 

Black's Law Dictionary (4th ed. 1968).   This 
argument is unpersuasive.   The purpose of 
Article VIII is to provide the asylum coun- 
try both with proof of the charges brought 
by the  requesting country and  with the 
evidence supporting those charges.   The ex- 
tradition papers forwarded by Mexico fulfill 
this dual purpose.   They include copies of 
the warrants for petitioners' arrests as well 
as documents establishing probable cause to 
believe that the crimes charged were com- 
mitted."   While these documents may not 
constitute depositions in the strictly legal 
sense '*, we hold that they do satisfy Article 

IS. We note that the term "deposition." In the 
generic sense, means simply "an affidavit, an 
oath, a statement under oath."   Ballentine Law 
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VIH. To bar extradition, despite the exist- 
ence of property authenticated documents 
establishing probable cause, because of a 
narrow and technical definition of the term 
"deposition" would defeat the intent of the 
Treaty parties. "It is a familiar rule that 
the obligations of treaties should be liberal- 
ly construed so as to give effect to the 
apparent intention of the parties." Valen- 
tine V. United Stales ex rel Neidecker, 299 
U.S. 5, 10, 57 act 100, 81 L.Ed. 5 (1936)." 

POLITICAL OFFENSE EXCEPTION 
Article III of the Extradition Treaty bars 

extradition. "When the crime or offense 
charged shall be of a purely political charac- 
ter." Petitioners argue that Mexico's 
charges, on their face, bring this case with- 
in Article III. Mexico charges that peti- 
tioners attempted to kidnap the Cuban Con- 
sul for the purpose of ransoming him for 
political prisoners being held in Cuba. 
These charges trigger the political offense 
exception because, say petitioners, a politi- 
cal offense includes "a common crin)e . 
committed by an ideologically motivated of- 
fender where the common crime 
is intricately linked to the ideology, motive 
and intent of the alleged offender." " We 
disagree. 

[10»11] This circuit defmes a political 
offense under extradition treaties as an of- 
fense committed in the course of and inci- 
dental  to a violent  political  disturbance, 

Dictionary. (3d ed.  1969);   accord. 26A CJ.S. 
Depositions f 1 at 287 (19S6X 

IC The comments of J. G. Hawley are appropri- 
ate: 

While In extradition cases the substance of 
the matter ought to be carefully examined 
before a man is taken away from the juhsdic* 
tton whose protection he is entitled to invoke, 
there are many reasons why strict technical 
accuracy is not to be required. The papers 
are prepared by persons who are educated 
under foreign codes of law and accustomed 
to different methods of procedure from those 
in use in the United States. If a merely 
technical objection is unnecessarily sus- 
tained, it must usually result in a considera- 
ble delay if not in a failure of the purposes of 
extradition altogether. Therefore, in these 
cases. American magistrates, while for the 
most part careful not to allow extradition in 

such as war. revolution and rebellion,   n 
cia-Guillern v. United States, 450 p^d 
1192;  Jimenez v. Aristeguieta, 311 p%j 
560."   An offense is not of a politictl ch 
acter simply because it was politically nj«: 
vated.   In this case, petitioners do notte 
tend, and the evidence offered at the exif». 
dition   hearing  does   not  show,  thai tk. 
charges arising out of the alleged atiemnt. 
ed   kidnapping   were   committed   in   JL^ 

course of and incidental to a violent poliiL 
cal disturbance.   Therefore, petitionoi ar« 
not entitled to haven under Article III g# 
the Treaty. 

NATIONALITY 
Article IV of the Extradition Treaty, M 

its face, invests the Executive Branch of 
each treaty party with discretion to surrcn. 
der its own nationals.   It stales: 

Neither of the contracting parties shaD 
be bound to deliver up its own dlizeni 
under the stipulations of this convention 
but the executive authority of each shall 
have the power to deliver them up, if, ja 
its discretion, it be deemed proper to do 

-    90. 

Despite this language, petitioners contend 
that as United States citizens, they are not 
subject to extradition to Mexico. Their ar> 
gument is three-fold. 

First, petitioners argue that the diacr»> 
tion given the Executive under Article IV 
violates due process because no standarda 

cases where they were not sufficiently uil» 
Tied as to the merits, have t>een soltdioui lo 
prevent a failure of Justice by giving effect !• 
merely technical objections. 

J. G. Hawley, Law and Practice of lotemaOotial 
Extradition. 41-42 (1893). 

17. BHef for Petitioner CasUllo at 33. Eacobedo 
also argues that the alleged offenses were IMU- 
vated by ideology rather than 111 will toward tte 
victims or a desire for monetary gaia Bnef for 
Petitioner Escobedo at 20-21. 

la. This definition is derived from the Englis* 
case of In Re Castioni. [1891] 1 Q-B. M9 •«< " 
followed by other American courts. «e. ••#•• 
Sindona v. Grant. 619 F.2d 167 at 173 (2d Of. 
1980); In re Eieta, 62 F. 972. 977-1002 (ND 
CaM8&4). Seegenerally I. A. Shearer. £««• 
tion in International Law (1971). 
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•n provided to guide the exercise of this    extradition  proceedings: 
discretion. We reject this argument Con- 
trsry to petitioners' suggestion, a United 
States citizen may not be whisked away to 
a foreign country for trial by Executive 
whim. Under 18 U.S.C. § 3186 ". the Sec- 
retary of State may not surrender any per- 
son to a foreign government unless the 
person has been found extraditable by a 
magistrate at a hearing held under 18 
U.S.C. $ 3184. Executive discretion arises 
only if the magistrate determines that there 
is "evidence sufficient to sustain the charge 
under the provisions of the proper treaty." 
Id. These statutory provisions safeguard 
the fugitive's due process rights. See Per- 
off V. Hyllon, 563 F.2d 1099, 1102-03 (4th 
Cir. 1977); Sayne v. Shipley, 418 F.2d at 
886 

[12,13] Assuming that the magistrate's 
decision is in favor of extradition, the Exec- 
utive's discretionary determination to ex- 
tradite the fugitive *—even one who is a 
United States national—is not generally 
subject to judicial review." The ultimate 
decision to extradite is a matter within the 
exclusive prerogative of the Executive in 
the exercise of its powers to conduct for- 
eign affairs. SindotiA v. Grant, supra; Per- 
offv. Hylton, 563 FM at 1102-03; Shapiro 
». Secretary of SUte. 499 F.2d 527, 531 
(D.C. Cir. 1974), tfrd. sub nom. Commis- 
*toner of Internal Revenue Service v. Shapi- 
ro. 424 U.S. 614, 96 S.a. 1062, 47 UEd.2d 
«8 (1976); Waclier v. Biason. 348 F.2d 602, 
We (5th Cir. 1965) ("Review by habeas cor- 
pus   ..    .   testa only the legality of the 

I*'   Section 3186 proviiles: 
I IIM.   S«cr«lary of Slate to surrender ru(l- 
On 
The Secretary of State may order the person 
committed under sections 3184 or 3185 of this 
tale (18 uses i 3184 or 3185] to be delivered 
lo any authorized agent of such foreign govem- 
•ntnt. to be tried for the offense of which 
charged. 
Such agent may hold such person in custody, 
snd take him to the territory of such foreign 
•t>vernmcnt, pursuant to such treaty 
A person so accused who escapes may be re- 
taken In the same manner as any person ac- 
cuied of any offense. 

^   The Secretary of State always has discretion 
to refuse to extradite, even tf the magistrate 

the qtiestion of 
the wisdom of extradition remains for the 
Executive Branch to decide.");   H.C. Baa- 
siouni. International Extradition and World 
Public Order. 29-34 (1974).   This principle 
was applied in Peroff v. Hyllon, supra. * 
case involving the United States-Sweden 
Extradition Treaty.    Article VII of that 
treaty is substantially identical to Article 
IV of the treaty with Mexico.   The petition- 
er in Peroff, a United States citizen, charac- 
terized the Executive's exercise of discre- 
tion  to extradite nationals under Article 
VII as an "administrative determination,** 
and claimed that he was entitled, as a mat- 
ter of due process, to a hearing before the 
Secretary of State on the propriety of hia 
extradition."   Holding that it would be im- 
proper for a court to impose such a hearing 
requirement, the Fourth Circuit stated: 

The need for flexibility in the exercise of 
Executive discretion is heightened in in- 
ternational extradition proceedings which 
necessarily implicate the foreign policy 
interests of the  United  Sutes.    Thus, 
whSe Congress has provided that extra- 
ditability shall be determined in the first 
instance by a judge or magistrate, 18 
U.S.C. § 31S4, the ultimate decision to 
extradite is 'ordinarily a matter within 
the exclusive purview of the Executive.' 

563 F.2d at 1102.   The court concluded that 
the requirements of procedural due process 
were satisfied by the hearing provided un- 
der 18 U.S.C. i 3184 and by habeas corpus 
review.   Id. at 1102-03. 

under 18 U.S.C { 3184 concludes that the fugi- 
tive Is extraditable See IB U SC. { 3188 (the 
Secretary of State "may extradite the person 
committed tinder section 3184); Sindonm v. 
Crtnl. supra. 619 FJd at 176: Wacker v. Bis- 
Moa. 348 F2d 602. 606 (5th Cir. 1965); MM. 
Whiteman, 6 Digest of International Law 1046 
(1968) (hereinafter referred to as Whaeman]. 

21. Petittoners do not contend that the Secre- 
tary of State uses constitutionally impermissi- 
Me criteria In exercising this discretion. 

22. This hearing would have tleen In addition to 
the Judicial hearing provided under 18 U.S.C 
13184 
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[Ml The same sensitivity to the Execu- 
tive's role in foreign affairs, which prompt- 
ed the Peroff court's refusal to prescribe 
the procedures by which the Executive ex- 
ercises its discretion over the extradition of 
nationals, causes us to reject petitioners' 
argument that this discretion should be con- 
fined within specific standards. 

[IS] Second, contending that a treaty 
may be modified subsequent to its entry 
into force by the practice of the parties^, 
petitionen claim that ever since the first 
extradition treaty between the United 
States and Mexico was concluded in 1861. 
both governments have consistently refused 
to surrender their own nationals. Because 
of this practice, petitioners urge that we 
hold that Article IV's grant of Executive 
discretion to deliver up nationals has been 
repealed. We decline this invitation. Most 
of the incidents cited by petitioners as evi- 
dence of the United States' ** and Mexico's 
practice of not surrendering nationals oc~ 
curred prior to the Supreme Court's 1936 
decision in Va/entine v. United Ststea ex 
rel Neidecker, 299 U.S. 5. 57 S.Ct 100, 81 
L-Ed. 5. Yet, in VaJentine, the court ex- 
pressly stated that under Article IV. the 
Secretary of State had discretionary power 
to surrender United States citizens.* Id. at 
12-17. Indeed, the Court suggested that 
one of the very reasons the 1899 Treaty was 
written was to give the Executive this pow- 
er; the 1861 Treaty which it replaced had 
been interpreted as not giving the Execu- 
tive authority to extradite United States 
citixens.   Id. 

2S. Without deciding the point, we shall assume 
mrgueado that a treaty may be modified by the 
subse<iuent practice of the parties. See. gener- 
Mlly. G. Schwarzenberger. A Manual ot Interna- 
tional Law, 167-68 (5th ed. 1967): 14 White- 
man at 399-406. 

24.   We note In passing that petitioners' asser- 
tion that the United States has consistently 
refuseii to extradite Its nationals under Article 
tV U factually flawed    The United States has 
surrendered its nationals under that Article. 
See 6 Whiteman at 866.   As suted in a letter 
from the American Ambassador at Mexico City 
to a Mexican omdal: 

'Consistent with the long-sundtng position of 
the Govemmoit of the  United  Sutes of 
America        .    .   the United Sutes has. in 

Furthermore, the argument thai the ITM 

ty parties, through their conduct, have e 
pressed an intention to remove the Xxtex' 
tive discretion clause from Article IV L 
substantially undermined by the ternM af 
the recently executed extradition tresty In. 
tween the United States and Mexioj n 
/nt7. UgiL} Msieri&h 1068 (1978). Article « 
of the new treaty provides: 

1. Neither Contracting Party shall be 
bound to deliver up its own nationali, but 
the executive authority of the requested 
Party shall, if not prevented by the laws 
of that Party, have the power to deliver 
them up if, in its discretion, it be deem«d 
proper to do so. 

2. If extradition is not granted pursuant 
to paragraph 1 of this Article, the r«. 
quested Party shall submit the case to its 
competent authorities for the purpose c^ 
prosecution, provided that Party has JUN 

isdiction over the offense. 

While the new treaty does not control thb 
extradition proceeding, see note 1, supn. 
the fact that it invests the Executive with 
the same discretion as was given under 
Article IV of the old treaty is evidence that 
the parties never intended to eliminate this 
discretion. 

[16] Finally, petitioners argue that ui»> 
der due process and equal protection prino- 
ples. they should not be subject to extradi- 
tion because Mexico does not reciprocate by 
extraditing its nationals. This argument 
was   rejected  by   the   Supreme  Court lo 

addition to the three United Sutes clUuna 
previously mentioned, granted the extradi- 
tion of United States citizens [to Mexko) 
over a period of many years (citing several 
instances).* 

tetter from U.S. Ambassador to Mexico, Kil. 
to Acting Minister of Foreign Relations o( Mci- 
ico.  Gorostiza (Aug.  22,  1960),  quoted in C 
Whiteman at 879. 

25. The speciftc question in Valentine wu 
whether the 1909 Extraditicm Treaty with 
France gave the President power to surrendrr 
United Sutes citizens. Holding in the nega- 
tive, the Court contrasted the French treaty, 
which did not affirmatively grant such powt*. 
with Article IV of the Mexican treaty. 299 U4 
at 12-17. 57 S.Ct. at 104-106. 
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OiWton V. Kelley, 229 VS. 447. 469 76, 33 
aa 948, 952-965, 57 L.Ed. 1274 (1913), and 
more recently by the Fourth Circuit in Per- 
otf V. Hylton. 563 F.2d 1099, 1102 (4th Cir. 
1777). We do the same. The question 
whether the United States should refuse to 
Mtridite its citizens because of Mexico's 
failure to reciprocate " is one for the Exec- 
uthre Branch, not the Courts, to decide." 

It7 (l« 

JIUHANITARIAN CONSIDERATIONS 
I   [17]   Allegingthat he may be tartured\ 
or killed if surrendered to Mexico, Escobedo ' 
asks that we bar his extradition on humani- 
tarian grounds.    However, "the degree of 
risk to [Escobedo's] life from extradition is 
an issue that properly falls within the ex- 
clusive purview of the executive branch. 
See Peroff v. Hylton, 542 F.2d 1247, 1249 
(4th Cir. 1976), cert denied, 429 U.S. 1062 

/ [97 S.Ct. 787, 50 L.Ed.2d 778] (1977) .     . ." 
/   Sindona v. Grant, supn, 619 F.2d at 174. 

\     The district court's order denying the 
V writ of hmbeas corpus w 

AFFIRMED. 

fo (iirtiiuw i[«mnii> iirtiiuHSiamnii 

M. The Justincatlon often given for the differing 
pracUcn of the United Sutes and Mexico with 
rttpect to extradition of nationals is that the 
two counlriei have different concepts of crimi- 
nat Jurisdiction. Mexico, which generally 
refuses to extradite nationals, has the power, 
under Its laws, to prosecute iu citizens for 
offenses committed abroad. By contrast, the 
tJnlted States, whkh frequently surrenders Its 
citizens. Is generally unable, under its laws, to 
prosecute Its citizens for crimes committed out- 
side its territorial Jurisdiction. 6 Whiteman at 
•76. 87»-M See afso I.A. Shearer. ExtrMdilion 
in iMcmtttcntl Law, I IS (1971). 

^7.   In ctmrHon. the Court stated: 
The executive department having thus elect- 
ed to waive any nght to free itself from the 

UNITED STATES of America, 
Plalntiff-AppeUec, 

William Heniy FORREST, 
Defendant-Appellant 

No. 79-5530 
Summary Calendar.* 

United States Court of Appeals, 
Fifth Circuit 

Aug. 14, 1980. 

Defendant was convicted in the United 
Siatea District Court for the Northern Dis- 

:t of Georgia, William Stafford, J., of 
penury and of jury tampering, and he ap- 
peawd. The Court of Appeals, R. Lanier 
AndVraon, III, Circuit Judge, held that: (1) 
evidence was sufficient to sustain perjury 
con^ction; (2) allegedly false statements 

le by defendant at suppression hearing 
were "material" to issue before court so as 
to constitute violation of perjury statute: 
(3) evidence was sufficient to sustain jury 
tampering conviction; (4) trial judge did 
not err in denying severance of charges; (5) 
trial judge did not err in denying pretrial 
motion for continuance; and (6) defendant 
was not fleprived of fair trial due to alleged 
prejudice resulting from his appearance in 
prison garb before jury venire. 

Affirmed. 

obligation to deliver up its own citizens, it is 
the plain duty of this court to recognize the 
obligation to surrender the appellant as one 
Imposed by the treaty as the supreme law of 
the land and as affording authority for the 
warrant of extradition 

229 US  at 476. 33 SCt. at 9SS    Similarly. In 
Peroff. the Court ruled that. 

Even if the claimed lack of reciprocity were 
construed to be a violation of treaty obliga* 
lions, it would be for the Executive alone to 
deternune whether to waive such viotations 
or to renounce the extradition agreement 

363 r2dal 1102 

• FedR.Ap|i.P. 34(a); 9lh Or. R. •«. 
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In the present case the motion to set aside was denied, not 
granted, and us it was made after the lapse of the term, and 
came within no exception, the general rule was applicable. If 
then the Court of Appeals had entertained jurisdiction, the re- 
sult would have been an affirmance; and even if the court erred 
in decUning jurisdiction, the difference between dismissing the 
appeal and affirming the order does not, in the circumstances, 
require reversal or modification. 

Jvdgvneni affi/rmed. 

WEIGHT V. HENKEL. 

APPEAL FROM   THE  CIRODIT   COURT OF THE UNITED STATES FOR THK 

SOUTHERN DISTRICrr OF  NEW YORK. 

No. tei.   Artned April 2S, 2S, Itoa.—Uaddad Juna 1, 1903. 

1. The general principle of international lav in casee ot extradition is that 
the act on account of which extradition is demanded must be a crime In 
both countries. 

2. As to tlie offence charged in the case, this applicable treaty embodies 
that principle in terms by requiring it to be " made criminal by the laws 
of both countries." 

3. If the offence charged is criminal by the laws of the demanding country 
and by tiie I.%ws of the State of the United States in which the alleged 
fugitive is found, it comes witliin the treaty and is extraditable. 

4. Bail cannot ordinarily be granted in extradition cases, but it is not held 
tmt the Circuit Courts JHiiy nw In guyCiUe, iind whatever the special cir- 
cftmstances, extend tliat relief. "" " 

WnrrAKKR WRIGHT applied to the Circuit Court of the United 
States for the Southern District of New York for writs of 
habetii corpus and oertiorari on March 20, 1903, by a petition 
which alleged: 

(1.) That he was a citizen of the United States restrained of 
his liberty by the Marshal ot the Unitea states lor the Southern 
District of iNew Vork, by virtue ot a wayfiliit dated March 10, 
1903, issued bvJThomas Alexander, "Uulmil DUiLes Commis- 



278 

"WRIGHT V. HENKBL. 

ISO IT. S. Stotameot of the CmM. 

sioner for the Southern District of New Ypjjt, and coramis- 
%ionet duly ftUttlOI'licd by ibe District (Jourt of the United 
States for the Southern District of New York, and also com- 
missioner appointed under the laws of the United States con- 
cerning the extradition of fugitives from the justice of a foreign 
government under a treaty or convention between this and any 
foreign government," which warrant was couched in these 
terms: 

" "Whereas, complaint has been made on oath under the treaty 
between the United States and Her Majesty, the late Queen of 
Great Britain and Ireland, concluded and' signed at Wash- 
ington, on the 9th day of August, 1842, and of the supplemen- 
tary treaty between the same high contracting parties, signed 
July 12,1889, before me, Thomas Alexander, one of the commis- 
sioners appointed by the District Court of the United States for 
the Southern District of New York, and also commissioner espe- 
cially appointed to execute the acts of Congress, entitled ' An 
act for giving effect to certain treaty stipulations between this 
and foreign governments for the apprehension and delivery of 
certain offenders,' approved August 12, 1848, and of the sev- 
eral acts amendatory thereof, that one Whitaker Wright did 
heretofore, during the month of October, in the year 1899, and 
in the month of December, 1900, in the city of London, in that 
part of tlie United Kingdom of Great Britain and Ireland called 
England, and within the jurisdiction of his said Britannic Maj- 
esty, commit the crime of fraud as a director of a company, to 
wit, did heretofore in the month of October, in the year 1899, 
and in the month ol Decemher, 1900, at the city of Tendon 
aforesaid, then being a director of a certain body corporate, 
to wit, the London and Globe Finance Cor|>oration, unlawfully 
make, circulate and publish certain reiwrts and statements of 
accounts of the said corporation, which were false; the said 
Whitaker Wn'ght then well knowing the said re|)orts and state- 
ments to be false, with intent thereby to deceive and defraud 
the shareholders or members of the said corporation ; that the 
said Whitaker Wright is a fugitive from justice of the Kingdom 
of Great Jiritain and Ireland, and is now wilhlB the t«rritory 
of the United Stat^^ that the erliiw of which Hm said Whit- 
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aker "Wright has so ns aforesaid been guilty is an offence within 
the treaty between the United States and Great Kritain." 

(2.) That the warrant was issued on a complaint by His Brit- 
annic Majesty's consul general at the jwrt of New York, as 
follows: 

" First. Tliat one Whitaker Wright did heretofore and in the 
month of December, 1900, in the city of London, in that part 
of the United Kingdom of Great Britain and Ireland culled 
England, and within the jurisdiction of his said Britannic 
Majesty, commit the crime of fraud as a director of a company, 
to wit, did heretofore and in the month of October, in the year 
1899, and in the month of December, 1000, at the city of Lon- 
don, aforesaid, then being a director of a certain body corjwrate, 
to wit, the I/)ndon and Globe Finance Corporation, unlawfully 
make, circulate and publish certain reports and statements of 
accounts of the said corporation, which were false; the said 
Whitaker Wright, then well knowing the said reports and state- 
ments to be false, with intent thereby to deceive and defraud 
the shareholders or members of the said corporation. 

" Second. That the said Whitaker Wright is a fugitive from 
the justice of the Kingdom of Great Britain and Ireland, and 
is now within the territory of the United States. 

"Third. That the crime of which the said Whitaker Wright 
has so as aforesaid been guilty is an offence within the treiity 
between the United States and Great Britain. 

" Fourth. That deponent's information and belief are based 
ujx)n messages received by cable from his Majesty's Secretary 
of State for Foreign Affairs, one of said messages stating that 
a warrant had been issued in England for the apprehension of 
the said Whitaker Wright for the offence herein charged and 
directing deponent to apply for a provisional warrant, under 
the treaty for extradition, between the United States and Great 
Britiiin. 

" That deponent has since the apprehension of the said Whit- 
aker Wright yesterday, cabled to His Majesty's said foreign 
secretar}' for fuller details as to said crime, anil an answer is 
directly expected, but that the said Whitaker Wright may be 
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detained, pending the arrival of such information, deponent 
asks for a provisional warrant herein." 

(3.) "That the aforesaid complaint states no facts which 
create jurisdiction for the issuance of the aforesaid warrant and 
for the detention of your i)etitioner ; that it does not state any 
facts which show that your petitioner has been guilty of any of- 
fence witliin theprovisionsof any extradition treaty between the 
United States of America and the United Kingdom of Great 
Britain and Ireland." 

(4.) That he had duly objected to the continuance of any 
proceedings under the complaint and warrant on the ground 
that the commissioner had no jurisdiction, but his objections 
bad been overruled, and the commissioner had adjourned the 
proceetlings until March .30, 1903. 

(5.) That on March 18,1903, he presentetl to the commis- 
sioner an a|)plication to be admitted to bail pending the pro- 
ceeding, and in support of the application filed with the com- 
missioner the alhdavit of his attending physician, which was 
to the effect that petitioner was suffering from bronchitis and 
a severe chill, whTclfmight develop into pneumonia, anil that 
t.liA r'nnRim^t^.wf IOIIIIMII ^iiuiiy Hi iiijiirfl i<ic i.ooifi. on^ tr. re- 

sult itTsenoarirnpairmehl j'butJiatTKe^comjm^^ denied 
the appircatlon on"~the ground that no power existe<l for ad- 
Ttrtttlng petitioner to bail; (C) that the cause of imprisonment 
\vas'^the charge and the refusal to admit to bail. 

(7.) That the imprisonment and detention were illegal, and 
the warrant void, the complaint slating no jurisdictional facts 
to warrant imprisonment and detention. That the denial of 
the right to give bail constitutes a violation ol the Kigtith 
Amendmertt of the constitution, and seciion 11)16 of the Re- 
viHul Gtatutes, and uf Ihu mmiiiiuii la<v iif tim United States, 
and constitutes a depriyaiion of liberty wituout due process of 
la\V. " "       ' 

The writs praye<l for were granted and after bearing dis- 
missed and the n])i)lication to be iulniin«'l in^h->il .Inniafl 
March 30, the opinion being filed ^larch 25, and copy of final 
order served March 28. The case was then brought to this 
court by appeal. 
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At the argument it was made to appear that on March 31 
Ilis Majesty's consul general at New York made a new com- 
plamt, which reiterated the original charge, with some amplifi- 
cation, and addetl that Wright "did also, at the times and 
places aforesaid, then being a director and manager of said 
company or corporation aforesaid, with intent to defraud, alter 
and falsify books, papers and writings belonging to the said 
company or corporation and made and concurred in the mak- 
ing of false entries, and omitted and concurred in omitting 
material particulars in books of account and other documents 
belonging to the said company or corporation ; and did also, 
at the times and places aforesaid, then being a director of the 
said company or corporation as aforesaid, alter and falsify 
books, papers and writings, and made and was privy to the 
making of false and fraudulent entries in the books of account 
and other documents belonging to the said company or cor- 
poration, with intent to defraud and deceive shareholders and 
creditore of said company or corporation, and otlier pei-sons." 

It was further stated: ," That deponent's information and 
belief are based upon a certified copy of a warrant, issued by 
one of His Majesty's justices of the peace, for the city of Lon- 
don, for the apprehension of the said Whituker Wright, for the 
offence herein first enumerated, and a certified copy of the in- 
formation and complaint of the Senior Official Receiver in 
Companies Liquid.ation (acting under the order of the High 
Court of Justice) and the depositions of Arthur Russell and 
John Flower, in support thereof, upon the application for a 
summons against the said Whitaker Wright, and the deposi- 
tions of George .Jarman and Harry Gerald Abrahams on which 
information and complaint and depositions, the said warrant 
was granted for the apprehension of the said Whitaker 
Wright," etc. Copies of these papers accompanied the com- 
))laint, and reference was made to cable messages from the 
Secretiiry of State for Foreign Affairs. 

On this complaint a warrant was issued and the accused ar- 
raigned before tlie commissioner, and it was thereujwn stated 
that the demanding government would abandon all further 
proceedings under the complaint of March IC, and consented 
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to the discharge of the prisoner from the arrest thereon. The 
commissioner held that as the proceedings under the previous 
warrant had been carried into the Circuit Court, he was with- 
out power to discharge the prisoner under that warrant Sub- 
sequently the order of the Circuit Court .dismissing the writs 
of h/thecM corpus and certiorari and remanding the prisoner was 
brought to the commissioner's attention, but counsel for the 
prisoner stated that papers were being prepared for the pur- 
pose of removing the cafi6 to the Snpreiiie Court. The commis- 
siuiinr ruled that pending such proceedings be must decline to 
dismiss the complaint and discharg-e the prisoner.  

/"'Artioie^ of the treaty of 184'i, 8 8tat. 572, 576, reads as ^ 
V^follows : .  

"It is agreed that the United States and Her Britannic 
Majesty shall, upon mutual requisitions by them, or their min- 
isters, officers, or authorities, respectively made, deliver up to 
justice all pereons who, being charged with the crime of murder, 
or assult with intent to commit murder, or piracy, or arson, or 
robbery, or forgery, or the utterance of forged pai>er, committetl 
within the jurisdiction of either, shall seek an asylum, or shall be 
found, within the territories of the other: Provided That this 
shall only be done upon such evidence of criminality as, accord- 
ing to the laws of the place where the fugitive or person so 
charged shall be found, would justify his apprehension and 
commitment for trial, if the crime or offence had there been 
committed; and the respective judges and other magistrates 
of the two governments shall have power, jurisdiction, and au- 
thority, upon complaint made under oath, to issue a warrant 
for the apprehension of the fugitive or jierson so charge<l, that 
he may be brought before such judges or other magistrates, 
resi>ectively, to the end that the evidence of criminality may 
be heard and considered ; and if, on such hearing, the evidence 
be deemed sufficient to sustain the charge, it shall be the duty 
of the examining judge or magistrate to certify the same to the 
proper executive authority, that a warrant may issue for the 
surrender of such fugitive. The expense of such apprehension 
and delivery shall be borne and defrayed by the party who 
makes the requisition, and receives the fugitive." 
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Article I of the treaty of 1889, 20 Stat. 1508, is: 
" The provisions of the said tenth article are hereby made 

applicable to the following lulditional crimes: 
" 1. Manslaughter, when voluntary. 
"2. Counterfeiting or altering money; uttering or bringing 

into circulation counterfeit or altered money. 
"3. Embezzlement; larceny; receiving any money, valuable 

security, or other property, knowing the same to have been 
embezzled, stolen, or fraudulently obtained. 

"4. Fraud by a bailee, banker, agent, factor, trustee, or di- 
rector or member or ollicer of any company, made criminal by 
the laws of both countries. 

" 5. Perjury, or subornation of perjury. 
"6. Rape; abduction; child-stealing; kidnapping.    • 
"7. Hurglary ; house-breaking or shop-brouking. 
" 8. Piracy by the law of nations. 
"9. Revolt, or conspiracy to revolt by two or more persons 

on board a ship on the high seas, against the authority of the 
m.ister ; wrongfully sinking or destroying a vc.s.scl at sea, or aU 
tempting to do so; assaults on board a ship on the high seas, 
with intent to do grievous l)o<lily harm. 

" 10. Crimes and offences against the laws of both countries 
for the suppression of slavery and slave trading. 

" Extradition is also to take place for participation in any of 
the crimes mentioned in this convention or in tiic aforesaid 
tenth article, provided such participation be punishable by the 
laws of both countries." 

Sections 83 and 84 of chapter 96, 24 and 25 Victoria, are as 
follows: 

83. " Whosoever, being a director, manager, public oflicer, or 
member of any body corporate or public company, shall, with 
intent to defraud, destroy, alter, mutilate, or falsify any book, 
jiaper, writing, or valuable security belonging to the l>o(ly cor- 
porate or public company, or make or concur in the ranking of 
any false entry, or omit or concur in omitting any material |)ar- 
ticular, in iiny book of account or other document, shall be 
guilty of a misdemeanor, and being convicted thereof shall be 
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liable, at the discretion of the court, to any of the punishments 
which the court may award as hereinbefore last mentioned." 

84. " Whosoever, being a director, manager, or public officer 
of any body corporate or public company, shall make, circulate, 
or publish, or concur in making, circulating, or publishing, any 
written statement or account which he shall know to be false 
in any material particular, with intent to deceive or defraud 
any member, shareholder, or creditor of such body corporate 
or public company, or with intent to induce any person to be- 
come a shareholder or partner therein, or to entrust or advance 
any property to such body corporate or public company, or to 
enter into any security for the benefit thereof, shall be guilty 
of a misdemeanor, and being convicted thereof shall b« liable, 
at the discretion of the court, to any of the punishments which 
the court may award as hereinbefore last mentioned." 

Section 75 provided for a liability, on conviction of the mis- 
demeanor therein mentioned, " at the discretion of the court, 
to be kept in penal servitude for any term not exceeding seven 
years and not loss than three years, or to be iniprisoned for any 
term not exceeding two years, with or without hard labor, and 
with or without solitary confinement." 

Section 166 of the Companies' Act of 1862, 25 and 26 Viet, 
c. 89, provides: 

" If any director, officer, or contributory of any company 
wound up under this act destroys, mutilates, alters, or falsifies 
any books, papers, writings, or securities, or makes or is privy 
to the making of any false or fraudulent entry in any register, 
book of account, or other document belonging to the company 

• with intent to defraud or deceive any person, every person so 
offending shall be deemed to be guilty of a misdemeanor, and 
upon being convicted shall be liable to imprisonment for any 
term not exceeding two years, with or without hard labor." 

Section 514 and subdivision 3 of section 611 of the New- 
York Penal Code read as follows: 

"SKO. 514. OtAer cases of forgery in third degree. A person 
who either, (1) being an oflicer or in the employment of a cor- 
poration, association, partnership or individuals falsifies, or 
unlawfully and corruptly alters, erases, obliterates or destroys 
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• any accounts, books of accounts, records, or other writing, be- 
longing to or appertaining to tlie business of the corporation, 
association or partnership or individuals; . . . is guilty of 
forgery in the third degree." 

"Site. 611. Misconduct of officers and employes of corpora- 
tion*. A director, officer, agent or employ6 of any corporation 
or joint stock association who: ... (3) knowingly con- 
curs in making or publishing any written report, exhibit or 
statement of its affairs or jiecuniary condition, containing any 
material statement which is false; ... is guilty of a mis- 
demeanor." 

Section 525 provides: " Forgery in the thinl degree is pun- 
ishable by imprisonment for not more than five years." 

By section 15 it is provided : . 
"A person convicte<l of a crime declared to be a m^de- 

meanor, for which no other punishment is s]K;cially prescribed 
by this co<le, or by any other statutory provision in force at 
the time of the conviction and sentence, is punishable by im- 
prisonment in a penitentiary, or county jail, for not more than 
one year, or by a fine of not more than Jive hundred dollars, 
or by both." 

By the extradition act of Great Britain of 1870, 33 and 34 
Viet. c. 52, it is provided that: " A fugitive criminal shall not 
be surrendered until the expiration of lifleen days from the 
date of his being committed to prison to await his surrender." 
The accused is, on committal, to bo informed of this, and 
"that ho has a right to apply for a writ of/ia/«;rt* corpus." 
U he is not surrendered and conveyed out of tlio United King- 
dom " within two months after such committal, or, if a writ 
of habeas corpv^ is issued, after the decision of the court uixin 
the return to the writ, it shall be lawful for any judge of one 
of Her Majesty's Superior Courts at "Westminster," on notice, 
to order him to be discharged, unless sullicient cause, is shown 
to the contrary. 

The first schedule contained'a list of crimes, which includes: 
" Fraud by a bailee, banker, agent, factor, trustee, or director, 
or member, or public officer of any company made criminal by 
any act for the time being in force." 

13-617   0—83- 
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By section 5273 of the Revised Statutes, Title LXVI, Ex- 
tradition, it is provided that whenever any person coiniiiilted 
under the title or auy treaty " to remain until delivereil up in 
pursuance of a requisition," is not so delivered up and con- 
veyed out of the United States within two calendar montl)8 
after such commitment, he may be discharged by any judge of 
the United States or of any State, on notice, unless sufficient 
cause is shown to the contrary. 

Section 5270 is as follows: 
" Whenever there is a treaty or convention for extradition 

between the government of the United States and any foreign 
government, any justice of the Supreme Court, circuit judge, dis- 
trict judge, commissioner, authorized so to do by any of the 
courts of the Unite<l States, or judge of a court of record of gen- 
eral jurisdiction of any State, may, ujwn complaint made under 
oath, charging any person found within the limits of any State, 
district, or Territory, with having committed within the jurisdic- 
tion of any such foreign governmontany of the crimes provided 
for by such treaty or convention, issue his warrant for the appre- 
hension of the iMJrson so charged, that he may be brought before 
such justice, judge, or commissioner, to the end that the evidence 
of criminality may bo heard and considered. If, on such hearing, 
he deems the evidence sufficient to sustain the charge under the 
provisions of the projier treaty or convention, he shall certify 
the same, together with a copy of all the testimony taken before 
him, to the Secretary of State, that a warrant may issue u|>- 
on the requisition of the jirojjer authorities of such foreign 
government, for the surrender of such |)erson, according to the 
stipulations of the treaty or convention ; and he shall issue his 
warrant for the commitment of the person so charged to tlie 
proper jail, there to remain until such surrender shall be made." 

Mr. Samud UtUet-myer and Mr. Lov.ii MarshaU for appel- 
lant 

I. The crime charged against the iii)pellant is not one which 
is " made criminal by the laws of both countries," to wit, the 
United States and the United Kingdom of (Treat Britain and 
Ireland, and docs not, therefore, come within the terms of the 

voi,. cxo—4 
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extradition treaties between these governments. 1 Moore on 
Extriidilion, lil; United UlaUs v. Rauschcr^ 119 U. S. 407; • 
Terlinden v. Ames, 184 U. S. 270 ; Art. X, Webstor-Asbburlon 
Trcuty of 1842; Art. X, SupplenjcnUl Treaty of 1889. The 
language of the treaty cannot be enlarged by interpretation so 
as lo include crimes which do not come within the limitiition 
which tlie signatures of tiio treaty have expressly created. • 
The whole subject of foreign intercoureo is committed to the 
Fetlei'al government. Tucker v. Alexandrnff, 183 U. S. 436; 
Doc V. Bradtn, 16 How. C57 ; People ex rd. Barlow v. Curtit, 
50 N. Y. 321. As to definitions of the word country, see Web- 
ster's Dictionary; Stairg v. Pen-alee, 18 How. 521; United 
States V. T/ie Recorder, 1 Blatchf. 27; S. C, 27 Fed. Oas. 718; 
Vattol, I5k. 1, c. li), §211. 

As to meaning of phrase and English interpretation, see lie 
U'indfor, 6 Best & Smith, 522; Pe Ariov, No. S, 1890, 1,. U. 

Q. JJ. J;. 509; Pe John C. Eno, 10 Quebec L. R. 194 ; Re /^mi- 
rand, 10 Jur. 290; Pe TuUy, 20 Fed. Rep. 812, citing English 
cases. The language of the treaty is not " made criminal by a 
law of both countries" hat "bt/ t/ie laws of both countries;" 
the case is not determined by saying tiiat a statute of a State 
is a law of this country ; it must be ascertained what is the law. 

The right to extradite and the rules of evidence to establish * 
tiie crime are not convertible pro|)ositions. Pe Farez, 7 ]?latcl)f. 
345; Pe Waihje, 15 Fed. Rep. 8C4; Re CharUston, 34 Fed. 
Rep. 531, cited and distinguished. Sec. 5209, U. S. Rev. Stat., 
applies only to national banks anil cannot be considered as the 
counterpart of the English stjituto relating to frauds by direct- 
ors of cor|iorations; N. Y. Ponal Code, §611, is materially 
difTeront from § 84 of the English Larceny Act. An examina- 
tion of the statutes of every State and Territory siiows that jn 
a majority thereof there is no provision whatever delining 
criminal acts of dircctoi-s of corporations and in most instances 
where such ofTencis are denned the offence is materially difTer- 
ent from that described in the English Tjarceny Act. 

The contention of the British government is that if instead 
of landing in Mew York, tiio [Mjlitioner had landed in a State 
in which the act complained of is not made criminal he could 
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not be extradited but he can be because he landed in New 
Yorfc^-. 
\_IL_Tbe court below in the exercise of its inherent power had 
the po^ver antl jurisdiction to admit the appellant to bail.    Bail 
'was domed on the ground that there was no power to admit 
to bail one arrested under the extradition act. 

Neitherthe treaty nor the Revised Statijtea contain ppobibi- 
tiuns against admitting to bail.   If the petitioner had been ar- 

" rcsiou here lor a heinous cnino (not capital), if he hail been 
arrested in England for this crime, if he were a fugitive from 
the Lrnite<l States and had been arrested for an extraditable 
offence, if he had been arreste<l in interstate rendition proceed- 
ings, he cogld have been admitted U> bail. .Itis (HR polip.y of 
this goveroinfint to admit to bail any uci-son arrestcti in any kind 
of proceeding except for contempt and for cajiUil oflepces. 
Biglitli AtHendnientjJ^ Const.; Art. I, § 5, Const. New Vork ; 
§ liHi, U. S. Itev. Stat.    As to jwwer of United States com- 

^ iiiissioners to admit to bail, see United Staler v. Horn fling, 
•tS Fed. Rop. 638, and see also United States v. ffamiUon, 3 
Dallas, 17; Ee parU Virginia, 100 U. S. 343; /ludwn v. 
Parker, 156 U. S. 277; BeMon v. McMahon, 127 U. S. 457, 
462; d/ntferfS/a/f^v. Ff»fe, 14 matchf.;2S Fed. Cns. 384; Uni- 
ted States V. Rundhtt, 2 Curt. 41; 27 Fed. Cas. 915 ; United 
Stales V. Dana, 68 Fu<i. Rep. 886, and cases cited. The right 
to give bail has been recognized under the Chinese Exclusion 
Act in proceetlings which are analogous to extradition proceed- 
ings. Re Ah Kee, 21 Fed. Rep. 701; R,-. Chow Goo Pooi, 25 
Fed. Rep. 77; In re Li Sing, 180 U. S. 486; United States v. 
Mrs. Gm Liin, 176 U. S. 459; United States v. Wong Kha 
Ark, 169 U. S. 649, 652; Chin BaJf Kan v. United Slates, 
185 U. 8. 213. The law of New York recognizes the riglit to 
give bail. Code Civil Procedure, §§ 550—592 ; Code Criminal" 
Trocedure, § 831. See also State v. Ihifford, 23 Iowa, 579, and 
C4>ses citc<l as to inherent powers of courts, infra. 

The right to give bail in England is recognized. Queen v. 
Spilsburt/, {I8d8) 2 Q. B. D. 615; Ex parts Foster,{\81i) Consol. 
Digest of Quebec, sub. Extradition.   The general proposition 
may  bo   stated   thl^t   any nqnrf  '''• rnng^atrata    tinging   pfifffir ^" 
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try a prisoner has jurisdiction to discharge bim and a for- 
tiori to mlmit him to bail. People v. Ooodwin, 1 Wheeler's 
Criminal Ciis. 434; People v. McLeod, 1 Hill, 377; 1 Burr's 
Trial (Uobertson) 18-20 and 106 ; People v. Van Home (mur- 
der), 8 Barb. 158; State Treasurer v. Ro\fe, 15 Vermont, 0; 
aiale V. Edney, i Dev. & B. 378. As to power of English 
courts. Hex v. Pudd, Cow p. 331; Pex v. Marks, 3 East, 157; 
Hex V. PaUimore, 4 Burrows, 2179 ; 3 Hawk. PI. Cr. 225; 4 
Black. Com. 299; 1 Ilale's PI. Cr. 129; 4 Coke's Inst.' 71; 
Vomh't Case, 10 Mod. 334 ; Habeas Corpus Act, 31 Charles II; 
2 Hale's PI. Cr. 128; Pex v. Jitdd, 2 T. E. 255; Linford v. 
Fitzroy, 13 Jur. 303; Ex parte Tayloc, 5 Cow. 39. Other 
American authorities on inherent power of the cojirt to .take 
bail: United Stales v. Evans, 2 Fed. Rep. 152; Church on 
Habeas Corpus, 2d ed. §390; 1 Bishop's New Cr. Proc. §§251, 
1406, 1407 ; Ex parte Robinson, 19 Wall. 505 ; United Stat^\. 
Jlndson, 7 Crancli, 302; Anderson v. Dunn, 6 Wheat. 204,227 ; 
Ex parte Terry, 128 U. S. 302 ; CaririghCs Case, 114 Massacliu- 
sotts, 230 ; In re Neagle, 39 Fed. Rep. 856 ; Freeman v. I/owe, 
24 How. 450 ; KHppendorf v. Hyde, 124 U. S. 131, 143. As 
to general inherent powers : Bath County v. Amy, 13 Wall. 244; 
Labette County Commr. v. United Stales, li2 U.S. 217; Matter 
of Jlenderson, 157 JN'. Y. 423. Jn re Carrier, 57 Fed. Rep*578, 
distinguished ; Gorsline's Case, 21 How. Pr. 85, cited and dis- 
tinguished as overruled in People v. Clews, 77 N. Y. 39, and 
Taylor v. Taintor, 16 Wall. 371; Re Vonder, The, 85 Fed. 
Kep. 959, and see also Cosyrove v. Winne, 174 U. S. 64. 

III. Assuming that the power to ta,kp. bail e^^iiyti; there.is 
every reason why the petitioner .should bo admitted to bail. 

~IV. The petitioner should be discharged or the coiirt below 
instructed to admit him to bail. 

Mr. Charles Fox for His Britannic Majesty's consul gen- 
eral at New York, appellee. 

I. No examination having been commenced prior to the pro- 
ceedings on habeas corpus now here for review, this court will 
confine its inquiry to the question of jurisdiction of the com- 
missioner.    Terlinden v. Atnes, 184 U. S. 270, citing Omclas 
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V. Ruiz,  161 U. S. 502; Bryant \. United Statet, 167 U. S. 
104; In re Shipp, 12 Bliitcli. 501. 

II. Tbe commissioner hatl jurisdiction to issue the warrant 
upon the complaint made by tiie appellee. A complaint in an 
extradition case need not be as precise, technical and formal 
as an indictment. It is sufficient if it be clearly set forth and 
it appears that a treaty offence is charged. Rice v. Amee, 180 
U. S. :ni ; Re Roth, 15 Fe*!. Rep. 507; Re Farez, 7 Ulatch. 
48; Re Slernevian, 77 Fed. Uep. 576 ; Re Tfeinrich, 5 Hlatch. 
414,46(1; ReAduU, 55 F'e<l. Rep. 376; Re Grin, 112 Fed. 
Rep. 790. 

III. Tiie complaint could be made on information and be- 
lief.   Cases' cited and Re Kane, C Fed. Rep. 34. 

IV. The offence charge<l in the complaint is made criminal 
by the laws of both countries. §§ 83, 84, ch. 9(5, 24 & 25 Viet.; 
Companies Act of 1862,25 ife 26 Viet. ch. «), g 166; §5029 
U. S. Rev. Stat. ; Art. X, Treaty of 1842. That laws of New 
York are to govern, 4 Op. Atty. GcnI. 330; Re Farez, 7 
Biatch. 357; Re Wadge, 15 Fed. Rep. 865; Re Clarkiion,Si 
Ved. Rep. 533; and see as to evidence, Oriit v. SMne, 187 
U. S. 181. The treaty should be construed liberally. Trtcker 
V. Alexandroff, 183 U. S. 424; Grin v. Shine, 187 U. S. 181. 
Under the laws of New York, where the appellant was found, 
the offence is a crime the same as in England. Penal Code, N. 
Y. § 611. See Re Arton, No. 2, 1896, 1 Q. B. D. 509. Re 
Windsor, distinguished. The same construction was applied to 
treaty between France and Great Rritain. Re /iellecnntre, 17 
Cox C. C. 253; Erparte Plot, 15 Cox C. C. 208. 

V. The petitioner has no right of a.sylum in the United 
States. Kerr v. Illinois, 119 U. S. 436; Grin v. Shine, 187 U. 
8. 181. 

VI. That the appellant isacitiz^n of the United States gives 
him no immunity to commit crimes in other countries, and does 
not prevent his surrender under a treaty of extradition, which 
makes no excci)tion in favor of subjects of the surrendering 
country. Neely v. IlenM, 180 U. S. 123; Moore on Extradi- 
tion, § 136; Executive Docs. U. S. No. 156, 1884. 

VII. The appellant is not entitled to be discharged from 
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custody by reason of tlie insufHciency of the complaint before 
the court, a new complaint having been made reme<lying the de- 
fects in the first complaint. Nishimura Ekiu v. United StaUs, 
142 U. S. 651; lasiyi v. Van De Carr, 106 U. S. 392. The ar- 
rest on the second warrant was not illegal. lie MaDonnell, 
11 Blatch. 170. 

VIII. The appellant is not entitled to be enlarged on bail, 
under any rule of law of the Unitetl States. Qveen v. SjpiLf- 
hury, 2 Q. 13. D. 615, distinguished. The right to bail is nega- 
tived by implication. The laws of the United States never con- 
templated any provision whereby there should be n jiossibility 
of a miscarriage of the provisions of tho treaty, and have care- 
fully refrained from permitting a nullification of the treaty in 
a |iaiticular case by a reloa.se on bail and esca|ie. Bail in in- 
terstate ca.ses is taken in virtue of statutes. Wiiere no statute 
exists it h.-us been held bail could not l>e bikcn. ' 

IX. It was not necessary that a warnvnt should have been 
issued or an indictment had before the commencement of these 
proceedings.    Grin v. Shine and Jie Farez, cited siipra. 

Mr. Solii^itor Geid. Uoiit, with whom Mr. Annis/ant Attorney 
Oenl. Pardy was on the brief, on hi'luilC of the United States. 

The appe.ll herein should Ix^ (lismisi!e<l for the reason ^hat all 
proceedings under the conipluint of March 16, 1903, and the 
warrant of arrest issued thereon have been abandoned by the 
British Government. 

If the laws of tho State of New Vork, wherein the petitioner 
wa.s arrested, make the act charged in the comphiiiit criminal, 
which act is mailo criminal by the laws of Great Britain, the 
petitioner could be properly held for extradition under the 
extradition treaty between the United States and Great Britain, 
notwithstanding the fact that such acts as are chiirged in the 
complaint are not made criminal by the sUUutes of the United 
States. Moore on Extradition, sees. 337, 344 ; 4 Op. Atty. Gen. 
330; In re MuUer, 17 Fed. Cas. 975; In re Farez, 7 lilatchf. 
345; Gi-inv. Shine, 187 U. S. 181 ; Cohn v. Jones, 100 Fed. 
Rep. 639; In re Frank, 107 Fe<l. Rep. 272; sec. Oil, [mr. 3, 
Penal Cixle of New York; sec. 84, c. 96, 2+ & 25 Viet. 

The petitioner was not entitled to be enlarged on bail under 
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It must be borne in mind in considering the elements of the 
authorit^^ take bail that It is nut u y^uBsUuUjOfJilAOlUte rtgkt 
in a defendant, but otp<noer and Hi»firBt[nn in {.hn tv^nrtj}. 'riia 
^'^^'j1iUg^'_j!lIfll^?JlJL^j?l^gjiJ:{li:!lP.'?^ an'^ nffnnp^ n£g.inRt 
tbe_nni.tfiiLJiUlea__fiic« v. Amet, 180 U. S. 371. Not only is 
there no alRrinative authority for taking bail in extrnf^'^'"", ^"'* 
sec. 52T0 directs cominitirient_to_jail, " thfim Ui r«»mnin/' etc., 
when tlie evidence is deemed sufBoieiit t-" s"stflii t''" ^hnrga 
That a magistrate may finally discharge does not necessarily 
justify admission to bail in the interim! In the particular and 
peculiar subject of extradition a magistrate must look forward 
to |)ossible surrender, and must guard his custody so that the 
contract may be performed. For an analogy see Oordine's 
Case, 21 How. Pr. 85. 

MR. CIIIRF JUBTIOB FDLI.KR, after making the foregoing state- 
ment, delivered the opinion of the court. 

The writ of liaheas corpus cannot perform the office of a 
writ of error, but the court issuing the writ may inquire into 
the jurisdiction of the committing magistrnte in extradition 
proceedings, Ornelas v. Ituiz, 101 U. S. 502; Terlinden v. Ames, 
184 II. S. 270 ; and it was on the ground of want of jurisdiction 
that the writ was applie<l forin this instance before the commis- 
sioner had entered upon the examination ; as caisoon the ground 
that petitioner should have been admitted to bail. 

The contention is that the complaint and warrant did not 
cliarge an extradiUible offence within tlie meaning of the extra- 
dition treaties between the United States and the United King- 
ilom of Great Britain and Ireland, because the offence was not 
criminal at common law, or by acts of Congress, or by the pre- 
ponderance of the statutes of the States. 

Treaties must receive a fair inteqiretation, according to the 
int<!nlion of the contracting parties, and so as to carry out their 
manifest pur|)ose. Tlie ordinary technicalities of criminal pro- 
ceedings are applicable to proceedings in extradition only to a 
limited extent. GHn v. Shine, 187 U. S. 181; Tucker v. Aleso' 
androff, 183 U. S. 424. 
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The general principle of international law is that in all cases 
of extradition the act done on account of wliich extradition is 
demanded must be considered a crime by botli parties, and as 
to the oiTence cliarged in this case the treaty of 1889 embodies 
that principle in terms. The offence must be " made criminal 
by the laws of both countries." 

We think it cannot be reasonably open to question that the 
otience under the Jiritisii statute is also a crime und6rtbe third 
paragrapli ot section Cll of the Fennl Code ot New tork. 
brought forward from section 003 of the Code of 1582.. Fraud 
by a bailee, banker, agent, factor, trustee or director, or mem- 
ber or officer of any company, is made the basis of surrender 
by the treaty. The British statnte punishes the making, circu- 
lating or publishing with intent to deceive or defraud, of false 
statements or accounts of a body corjiorate or jniblic company, 
known to be false, by a director, manager or public officer 
thereof. The New York statute provides that if an officer or 
director of a corporation knowingly concui's in making or pub- 
lishing any written report, exhibit or statement of its affairs or 
pecuniary condition, containing any material statement which 
is false, he is guilty of a misdemeanor. The two statutes are 
substantially analogous. The making of sucli a false statement 
knowingly, under the New York act, carries with it the infer- 
ence of fraudulent intent, but even if this were not so, criminal- 
ity under the British act would certainly be such under that of 
New York. Absolute identity is not require<l. The essential 
character of the transaction is the same, and made criminal by 
both statutes. 

It may be remarked that the statutes of several other States 
agree with that of New York on this subject; and that sec- 
tions 73 and 74 of the act of Congress to define and ])unisli 
crimes in the District of Alaska, 30 Ktat. 1253, c. 429, and sec- 
tion .5209 of the Tlevised Statutes, in res|>ect of the oilicers of 
National Banks, are largely to the same effect as the English 
statute. 

As the State of New York was the place where the accused 
was found and in legal effect the asylum to which he had fled, 
is the language of the treaty, " made criminal by the laws of 



296 

WRIGHT 0. HENKEIi. 

190 U. S. Opinion of tlie Court. 

both countries," to be interpreted as limiting its scope to acts 
of Congress, and eliminating the operation of the laws of the 
States? Tiiat view would hirgely defeat tlie object of our ex- 
tradition treaties by igtioving the fact that for nearly all crimes 
and misdemeanors tlie laws of the States, and not the enact- 
ments of Congress, must be looked to for the definition of the 
offence. There are no common law crimes of the United States, 
apd, indeed, in most of the States the criminal law has been re- 
cast in statutes, the common law being resorted to in aid of 
definition.    Beiuton v. MeMahon, 127 U. S. 457. 

In July, 1844, Attorney General Nelson advised the Secretary 
of State, then Mr. Calhoun, that " cases as they occur neces- 
sarily de])end upon the laws of the several States in which the 
fugitive may be arrested or found;" and in December of that 
year, Mr. Cailioun wrote to the French mission: "What evi- 
dence is necessary to authorize an arrest and commitment de- 
pends u[)oii the laws of the State or place where tlie criminal 
may be found." Moore on Extradition, § 344; United States 
V. Warr, 28 Fed. Gas. 411. 

So Mr. Secretary Fish, in November, 1873, in replying to 
certain specified questions of the minister of the Netherlands, 
among other things, said : "That in every treaty of extradition 
the United States insists that it can be required to surrender a 
fugitive criminal only ujwn such evidence of criminality as, 
according to the laws of the place where he shall be found, 
would justify his apprehension and commitment for trial if the 
crime had there been committed ;" and " that the criminal code 
of the United Slates applies only to offences defined by the 
genera] government, or committed •n-ithin its exclusive juris- 
diction, or upon the high seas, or some navigable water, and 
that each State establishes and regulates its own criminal pro- 
cedure as well with respect to the definition of crimes, as to 
the mo<le of ])rocedure against criminals, and the manner and 
extent of punishment."    Moore on Extradition, § 337«. 

In MuUer'g case, 5 Phila. 280, 292, the definition of the 
offence in the State where the fugitive was found was applietl 
by the District Court for the Eastern District of Pennsylvania, 
and Judge Gadwalader saiil: 
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" In the series of treaties which have been mentioned, certain 
offences, including forgery, are named with reference to their 
definitions in the system of general jurisprudence. But the 
treaties require the specific application of the definitions to be 
conformable, in particular cases, to the jurisprudence and leg- 
islation of the respective places where the parties may be ar- 
rested ; and likewise require the application of local rules of 
decision as to the sufficiency of the evidence. The act in ques- 
tion—though generically forgery wherever criminal—might.be 
specifically criminal in one place, but not in another. I thought 
that the question depended upon the law of Pennsylvania under 
tlie statute of 18C0, and that the case, on the part of the Saxon 
Government had, therefore, been made out. 

" There is no jurisprudence or common law of the govern- 
ment of the United States. . . . No legislation of- their 
government, independently of tlie jurisprudence and legislation 
of the sevei-al States, can have been expeoteil by those who 
made the treaties ever to g^ve specific definitions of certain 
crimes mentioned in them. No such legislation as to forgery 
of private writings, which is the offence here charged, can have 
been expected. As to this crime, and others, local definitions 
and rules might be not less different in Ohio and in Pennsyl- 
vania than in Scotland and in England, or might be more'differ- 
ent. In framing the treaty of 1842 with Great Britain, these 
local differences must have been mutually considered by the 
governments of the two contracting nations." 

And this language is strikingly applicable to the supplemental 
treaty of 188!t, frametl as it was by Mr. Secretary Blaine, and 
that accomplished lawyer and publicist, then Sir Julian Paunce- 
fotc, who was tiiorouglily familiar with the dual system of this 
government. Where there was reason to doubt whether the 
generic term embraced a particular variety, specific language 
was used. As for instance, as to the slave trade, though crim- 
inal, yet, apparently because there bad been peculiar local as- 
pects, the crime was required to be " against the laws of both 
countries ;" and so as to fraud and breach of trust, which had 
been brought within the grasp of criminal law in comparatively 
recent times.   But it is enougli if the particular variety was 
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criminal in both jurisdictions, and the laws of both countries 
included the laws of their component parts. 

In Grin v. Shine we applied the definition of embezzlement 
given by the laws of California, but there the petitioner him- 
self appealed to that definition, and the case, though in many 
respects of value here, did not rule the precise point before us. 

But we rule it now, and concur with Jud^e  I^aoombo. that 
whpn T^ fillB \l\iir ft  i^roat   l-intain    and   liy  ili^  ]:,iv nf tlia fitatA 

in which the fugitive is found, the fraudulent acts charged to 
have been COmmititPid "^ l>l^^'^" nniminnl^ thn nni-n frtinng fiiirly 
witUjn   |^^p| tirp'^ty,  iirhi^h   ntlinnuiina  .oxiiltl   .niiwif..t,ly  hn imtln. 

quato to aooompligli its |iurpoi>C)>i    And we cAlinoi iluubfc- that 
if the Unitoi ^'-'l^-P' "•«''« ganlHng tn hnirn n pnrrnn inrlif^tai-1 for 

this same offence under thn laws nf Nww Ynrk-pxt.mflitg^l fmiii 
Great Britain, the tribunals of Great JMtain.would notdecline 
to^tmi Uift nirfinca cimrgpid \Q \f^ wit,h'" >'"» tmary ^if^piici. the 
law violated was a statute of one of thg. States and not an act 
of^COUt^re-ss. 

It is true that in the case of WiTidgor, 6 B. & S. 522, (1865,) 
a contrary view was expressed, but it should be observed' that 
the charge was forgery, and it was held that the facts did not 
constitute forgery in England, and that the statute of New York 
defining the offence of forgery in the third degree could not 
properly be regarded as extending the force of the treaty to 
offences not embraced within the definition of forgery at the 
time when the treaty was executed. So far as the conclusion 
is expressed by the eminent judges who united in that decision, 
that the treaty did not comprise offences made such only by 
the legislation of particular States of the United States, it does 
not receive our assent.  

TheH^ult is that we hold that the commissioner hatl juris- 
diction, and that brings us to consider whether tlie commissioner 
or the Circuit Courf erred'in denying the application to De let 
to balL 

"liy section 1015 of the Revised Statutes it is provided: " Bail 
shall be admitted upon all arrests in criminal cases where the 
offence is not punishable by death ; and in such cases it may 1)0 
taken by any of the persons authorized by the preceding sec- 
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jn to arrest and iiii])rison ofTendere."   But this must be read 
illi section 1014, the preceding section, and that is confined 

to crimes or offences against the United SUites. Rice v. Ames, 
180 U. S. 371, 377. These sections were originally contained 
in one section. Judiciary Act of 1789, 1 Stat. p. 91, c. 20, 
§ 33. 

Not only is there no statute^ proyidLngJoi.admission jo bail 
in ciises of foreitjn extradition. h"t section 5270 of the Rpivisod 

IStiilutes is incoiisistuiit with its allowance after committal, for 
^it IS there provided that if he tinils the evidnnce KiilliciRn"t, thft 

ihiinissioner or judge "shall issue bis warrant for the com- 
iiiitfhcnt of the iwrson so charge<l to the proper jail, there to 
•eiiiitin until such siirfeildei' Sh;Ul bO Itiadfe."  

And section 5273 provides that when a person is committed 
'toremain until delivered up in pursuance of a requisition," 
ind is not delivered up within two months, he may be dis-' 
charged, if sutticient cause to the contrary is not shown. 

The demanding government, when it has done all that the 
'treatyTnd tha hiw rLi|uire it \u du. is eiititle<l to tho delivery 

' of tho accused on the issue of the proper warrant, and the other- 
government is under obligation to make the surrender ; an ob- 
ligation which it might hn impngsihlB in fulfill if rplp^jj^^j nT) hnil 
were permitted. The enforcement of the bond, if forfeited^ 

"would hardly meet the international demand; and the regain- 
ing of tho custody oi tbe accused obviously would be surrounded 
with serious cmbarrasjsmenT And the same reasoris^which in- 
duce<l the lauguage used in the sliitute would seem generally 
applicable to release pending examination. 

The subject was considered by the District Court of Colorado 
in th'e case of Carrier, 57 Fed. Rep. 578. and Hallett, J., held 
that the matter of admitting to bail was not a question ol jn-ac- 
tice: that it was dependent on statute; that altbougli the 
statute of tho United States in respect of procedure in extnv- 
(FtUorTTt'ld not foruid Dail in such cases, that was not enough, 
as the authority must be expressed ; and that as there was "no 
jirbvision for bail in tho act, bail could not hn allnwBfl 

And Judge Lacombe in the present case stated that applica- 
tions to admit to bail in such cases had on several occasions 
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WRIGHT V. HENKEL. 

IW U. S. Opinion of the Court. 

Ix3cn mude to the Circuit Court, and that they had been uni- 
/oriiily denied. 

In Qiieen v. Spihhury, 2 Q. B. Div. (1898) 615, it was held 
that the Qneen's Bench had, " independently of statute, by the 
cumiiion law, jurisdiction to admit to bail," but tliat was u cuso 
arising under the Fugitive Offenders Act, and the ilistinction, ex- 
isting ordinarily', between rendition between different parts of 
Her Majesty's dominions, and cases arising under the Extra- 
dition Acts, was pointed out. The court, while ruling that the 
power to admit to bail existed, held that as matter of judi- 
cial discretion it ought not to be exercised in that case. 

Ve are unwilling to hold that the Circuit Courts possess no 
power in respect of admitting to bail other ihun as S|HS(;ifli;ally 
vested by statute, 6f that, while ball should not urdiiiarfrybe 
granted in cases ot toreign extnulitioii, those courts may not 
in any ciise, and whatever the s^jccial circumstances, extend 
jh]ti relier. (^f r am wn PRIIPII ii\-inn t.n <ln gf> ng we are clearly 
of opinion, on this record, that no error was committed in re- 
fusing to artniit to bail, and that, although the refusal was put 
on tliS ground ot want of |X)wer, the final order ought"not to 
be disturbed. 

The alliniiHnce of the final order leaves it ojwn to the de- 
manding govei-nment to withdraw the proceefiing first initiated 

\^nd proceed on the subsequent application, the pendency of  . 
which, as called to our attention, we do not think required us 
to dismiss this appeal. 

Order affirmed. 
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ORIGINAL 
FILED 

MAY 1 1 1979 

WIUIAU I WMintKEft 

CURK. U5 Oisimci COURT 
NORIHtRN OISIRICI Of CAUfORNI* 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

IN THE MATTER OF THE     ) MAGISTRATE NO.  3-78-1099 MG 
EXTRADITION OF PETER     ) 
(GABRIEL JOHN McMULLEN    )        MEMORANDUM DECISION 
 ) ' 

Having denied extradition of Peter Gabriel John 

McMullen by an oral order made at the conclusion of argument 

on May 9, 1979, and having dismissed the extradition proceedinc 

against Mr. McMullen, the Court is taking this means of 

setting forth in detail the facts and legal authorities which 

'lead to our ruling that the defendant came within the politi- 

cal offense exclusion provided in Article V, 1 C(i) and (ii) 

of the extradition treaty between the United States and 

Great Britain. 

At the outset, it must be stated that in ruling, we make 

no finding that the defendant would not be subject to  extra- 

dition because of Treaty Article V, 2, which in this case, 

is the possibility of physical or mental mistreatment the 

defendant could suffer should he be incarcerated in a British 

prison in either England or Northern Ireland. 

The government concedes that should the facts meet the 

.requirements of the political offense in the treaty provisions 

it is mandatory that the Court deny extradition. 

This has been a unique extradition proceeding.  It cannot 

be characterized as the usual type of extradition normally 

which has it source in either a bank embezzlement, robbery, 

extortion, fraud or murder, all absent political overtones. 

/// 

19_A17 n_fis 90 
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The background of this litigation could relate back to 

"the early turn of this century and at least to the year 1921 

when the conflict between the Irish people and Great Britain 

was partially resolved with the creation of the Republic of 

Ireland.  Sporadically since 1921 and particularly in the 

decade commencing in 1970 the conflict, politically and 

nationalistic in concept and objective has flared and 

erupted between certain groups in Northern Ireland and Her 

Majesty's government.  Not all the Ulster inhabitants seek 

freedom from British rule and unification with the Irish 

Free State.  One organization within and without the borders 

of Northern Ireland has continued to press and to this day 

continues to fight for Northern Ireland's independence from 

British rule.  This is the Provisional Irish Republican Arroy 

(PIRA) which has since 1970, engaged in various sorts of 

terrorist or guerrilla activities, covert in execution in 

its quest for nationalization of Northern Ireland. 

The standards that must be established to bring what 

otherwise would be common law crime (e.g., murder) within 

the political offense exception of the treaty are two-fold. 

One, the act must have occurred during an uprising and the 

accused must be a member of the group participating in the 

uprising.  Second, the accused must be a person engaged in 

acts of political violence with a political end.  Although 

these are not the verbatim standards set out In the British 

decision of In Re Castioni, 1 QB, 148 (1891), they are, in 

essence, what is required to be proved by the accused in order 

to avoid extradition, where this treaty exception is asserted 

by way of defense.  In Re Castioni, supra, was cited by the 

Ninth Circuit in 1957 in its decision of Xaradzole v. Artukovic 

247 F.2d 198 in affinning a District Court decision denying 

extradition involving a World War II war crime.  In Artukovic, 



303 

the Ninth Circuit speaking through Circuit Judge Stevens 

acknowledged that American courts have more or less adopted 

the standards of Castloni in political offense cases (pg. 203) 

The treaty provides the political character of an otherwise 

criminal offense for which extradition is sought must be so 

regarded or determined as such by the requested party, in 

this instance, the United States of America.  He do not look 

to the Executive arm of the government, particularly the 

State Department for a determination as what this government 

considers as an act of political offense relative to criminal 

activity occurring on the soil of a foreign nation.  Extradi- 

tion is a judicial proceeding.  The decisional law of the 

courts of the United States is the source in answering thi» 

question: "What is a crime of a political character"?  The 

language in Artukovic is of assistance when it quotes Castioni 

as to what is a politically motivated crime.  The political 

offense crime must be incidental to or formed as a part of 

a political disturbance and committed as furthering a political 

uprising.  Even though the offense be deplorable and heinous, 

the criminal actor will be excluded from deportation if the 

crime is committed under these pre-requisites. 

Was there in 1974 a disturbance in Northern Ireland that 

meets the first of these steps?  In executing a derogation 

with respect to the International Covenant in Economic, 

Social and Cultural Rights and the International Covenant on 

Civil and Political Rights (Government Exhibit 4c) and (RT 10) 

the British government recognizes there existed a "public 

emergency" as defined in the Covenant due to violent civil 

disturbance or disruption concerning the United Kingdom's 

conduct of its affairs in Northern Ireland.  The record in 

this case shows that highly placed officials in the British 

government made direct admissions that an insurrection was 
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occurring in Northern Ireland in 1970 and 1974. 

Aside from these admissions by the British government 

of a public emergency or an insurrection existing in Northern 

'Ireland, we cannot shut our eyes as to what has occurred in 

Northern Ireland since 1970 through 1979 with respect to 

the activities of PIRA in its insurgent and terrorist 

activities, seeking independence for the six counties that 

comprise Northern Ireland (Ulster).  The PIRA's terrorist/ 

guerrilla activities were not and are not confined to these 

six counties, but extend to Great Britain.  This, together 

with the presence of British troops in Northern Ireland 

since 1972, and the termination of Home Rule, leads the Court 

to the obvious inescapable conclusion that an insurrection 

and a disruptive uprising of a political nature did, in fact, 

existed in Northern Ireland in 1970 and particularly in 

1974,  when Mr. McMullen is charged with the crimes against 

Claro Barracks, a British Army installation.  We find this 

necessary atmosphere or condition existed as one of the steps 

necessary in the application of the political exception 

defense.  In Re Ezeta, 69 F.2d 972; Ramos v. Diaz, 179 F.Supp. 

4S4. 

The government attempts to brush aside McMullen's 

bombing barrack activities, in this era of insurrection, 

killing, bombing and other underground covert terrorist 

activities by the PIRA, as being personally motivated, hit 

and run and isolated from PIRA's terrorist campaign.  The 

government further argues that there is no prgof that on the 

date of McMullen's  alleged crime there was any open activity 

by the PIRA against the British government.  This argument is 

novel and totally unacceptable.  Because PIRA guns may 

have been si lent,that it did not throw nor ignited bombs on the 

day of McMullen's bombing, although they may have been very 



ao6 

active in terrorist conduct the day prior and the day after 

•test the Court's credulity.  A political disturbance, with 
I . 
terrorist activitiy spanning a long period of time cannot be 

disregarded even if, in fact, the PIRA lifted not one single 

finger in either Northern Ireland or Great Britain to further 

its cause of nationalism of Ulster on the day Claro Barracks 

were bombed. 

The evidence in this case considering allegation of the 

British Government, in its complaint filed against the 

defendant, and the statement which McMullen gave to the 

New Scotland Yard in May 1977, irrefutably establishes the 

defendant was a member of the PIRA in 1974.  At that time, 

he was a deserter from the British Army.  The detachment 

from which he deserted took part in the Bloody Sunday firing 

in Derry in 1972. 

Expert testimony, documentation, literature, and the 

reports and findings, international groups and organizations 

concerning civil rights which in the record clearly establish 

the PIRA in 1970 and in 1974 was a political terrorist 

organization with an objective of nationalizing Northern 

Ireland.  No one disputes this.  The proof before us more 

than adequately establish from British sources and defense 

evidence that prior to 1974 and in 1974, McMullen was a 

member of the PIRA, an organization existing in an era of 

political upheaval, which was engaged in and conducted 

political violence, of the most extreme nature with a solely 

political objective.   The record is likewise well documented 

the British Army and its facilities were prime targets for 

the PIRA's guerrilla war fare.  To say McMullen's activities 

in entering England, seeking out a British military barrack, 

clandestinely securing the necessary explosives to complete 

the bombing the premises and executing the bombing, was a 
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product of his own vengence or personal motivation free of 

any political consideration, is not supported by the record. 

We must reject the government's assumption or speculation 

that McMullen was  solely, personally motivated in the bombing 

of the barracks.  There is too much evidence to the contrary 

supportive of a finding that he acted as a member of PIRA, 

his activities were directed by persons in authority in the 

PIRA, and that the bombing was a crime incidental to and 

formed as part of a political disturbance, uprising or 

insurrection and in furtherance thereof. 

With this evidence before us the burden shifts to the 

government to offer evidence that contradicts circumstances 

or activities which make the political exception applicable. 

Ramos V. Davis, supra.  None was offered to meet this burden. 

The government suggests we disregard the testimony of 

Dr. Jeffrey Prager and Dr. Rona M. Fields, on the grounds that 

they were unqualified to give expert testimony on the subject 

of political offenses.  The cross-examination of these two 

experts was brief and in no way discredited their expertise 

nor soiled their opinions regarding political offenses in 

Northern Ireland.  We accept their opinions and conclusion. 

We find that the defendant has established by evidence, 

which we most conclude as preponderating that the act of 

bombing the Claro Barracks was political in character.  Thus, 

all the two requisites of establishing the political offense 

exception of the Treaty having been met, we find that Peter 

Gabriel John McMullen is  therefore not extraditable under 

/// 

/// 

/// 

/// 

/// 
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the provisions of the Extradition Treaty in force between 

the United States of America and the United Kingdom as of 

1974. 

DATED:  May 11, 1979 

COPIES TO PARTIES 
OF RECORD 
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comnuES WITH WHICH THE OMITED STATES HAS 
EXTRADITION TREATIES 

AS OF SEPTBHBER 1,   1981 

BAHAMAS 

i 
^ 

S 

Treat; of ntradttlen. 
Sltned at Tirana March 1, 1933; tDtarad 
Into forca Movcnbcr 14, 1935. 
49 Stat. 3313; TS 902; 5 Bavana 22; 
166 LMTS US. 

ARCENTINA 

Traaty on extradition,^ 
Sl|nad at Utahlngton January 21, 
1972j antarad Into forca 
Saptcabar IS,  197 2 
23 DST 3S01: TIAS 7S10. 

ADSTSALI* 

Traaty on aztraditlon. 
Signed at Waahlogcon Hay 14, 1974. 
Entered Into force May 8, 1976. 
27 DST 957; TIAS 8234. 

5" 

ASSTUA 

Treaty for the extradition of fugltivea froa 
justice, and exchange of notes eooceming 
the death penalty. '^ 
Signed at Vienna January 31,  1930; entered 
Into force Septeabcr 11,  1930. 
46 Stat. 2779; TS 822; S levana 358; 
106 URS 379. 

Supplenentary extredltion convention. 
Signed at Vienna May 19, 1934; entered 
Into force September 5, 1934. 
49 Stat. 2710; TS 873; 5 levana 378; 
1S3 LBTS 247. 

Extradition treaty between the 
Dnlted States and the Onited Ungdoa. 
Signed at London December 22, 1931; 
entered into force June 24, 1935. 
47 Stat. 2122; TS 849; 12 Bavana 
482; 163 URS S9. 

Agreenent continuing in force 
between the United States and The 
Bahaaas the extradition treaty of 
Decenber 22, 1931 (47 Stat. 2122) 
between the Onited States and the 
United Kingdcai. Exchange of notes 
at Masssu and Washington March 7, 
June 19 and August 17, 1978. 
TIAS 918S. 

BARBADOS 

Extradition treaty between the 
Dniud States and the United Klngdoa. 
Signed at London Decenber 22, 1931; 
entered into force June 24, 1935. 
47 Stat. 2122; TS 849; 12 Bavana 482; 

163 LHTS S9. 

BELBim 

Treaty for the •utoal extradition of 
fugitives froa justice. Signed at 
Washington October 26, 1901 ; 
entered into force July 14, 1902. 
32 Stat. 1894; TS 409; 5 levana 508. 

Supplaaentary extredltion convention. 
Signad at Waahington June 20, 1935; 
entered into force Koveaber 7, 193S. 
49 Stat. 3276; TS 900; 5 Bevana 566; 
164 uns 205. 

c Applicable to all tcrritoriaa. 

Suppleasntery extradition convention. 
Signed at Brussels Hoveaber 14, 1963; 
entered into force Deeeaber 25, 1964. 
IS DST 2252; TIAS 5715; S22 DNTS 237. 
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•OtIVU 

TrMty of ntradltloD. 
Slgiwd at La ?u April 21, 1900; antarad 
into forca January 22, 1902. 
32 Stat. 1857: IS 399; S Bavaaa 733. 

BIAZn. 

Traaty of axtradltloo. 
Signed at Klo da Janalro January 13, 1961; 
anterad into force Dcce^er 17, 19M. 
15 nST 2093; TIAS 5691; 532 OUTS 177. 

Additional protocol to the traaty of 
•stradltlon. 
Signed at tlo da Janeiro June 18, 1962; 
•ntered Into force Deceobcr 17, 1964. 
15 UST 2112; TIAS 5691; 532 ORS 198. 

•mjCARIA 

Extradition treaty. 
Signed at Sofia March 19, 1924; entered 
into force June 24, 1924. 
43 Stat. 1886; IS 687; 5 Bavana 1066; 
26 Uns 27. 

Sopplanentary extradition treaty. 
Signed at Waahlngton June 8, 1934; 
entered into force Auguat IS, 1935. 
49 Stat. 3250; TS 894; 5 Bavana 1103; 
161 URS 409. 

•DBU 

Treaty eo extradition, with echadnla. 
Signed at Waahlngton December 3, 1971^ 
Entered Into force March 22, 1976. 
27 OST 983; TIAS 8237. 

Agreement eaendlog the treaty on 
extradition of DeeeiAer 3, 1971. 
Effected by excheoge of notea at   \ 
Haahlngtoo June 28 and July 9, 1974; 
entered Into force March 22, 1976. 
TIAS 8137. 

CHILE f^ 
Treaty providing for the eztraditioB 
of crlalaale. 
Signed at Santiago April 17, 1900; 
entered Into force June 26, 1902. 
32 Stat. 1850; TS 407; 6 Bavana 543. 

COLOMBIA 
/"•/ 

Convention for the reciprocal 
extradition of crl>ioala. Signed at 
Bogot< May 7, 1888; entered into 
force January 11, 1891, 
26 Stat. 1534; TS 58; 6 Bavana 8951 
125 OTIS 239. 

Sappleaentary convention of axtradition 
Signed at Bogot< Scptenber 9, 1940; 
entered into force July 6, 1943. 
57 Stat. 824; TS 986; 6 Bavana 932; 
125 uns 248. 

w Extradition treaty between the Uniud 
Statea and the United Ungdoa, algned at 
London Seceaber 22, 1931, aade applica- 
ble to Buraa fron Eoveriber 1, 1941. 
47 Stat. 2122; IS 849; IV Tremtith 4274; 
163 URS 59. 

Applicable to alt tarriterlaa. 
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COMBO (Brazzavtllt) D' 
btradltion convention between the United 
State• and Prance. 
Signed at Farie January 6, 1909; entered 
Into force July 27, 1911. 
37 Stat. 1326; IS 3«1: 7 Bcvaiu 872. 

Supplementary extradition convention 
between the United States and France. 
Signed at Paris January IS, 1929; entered 
into force May 19, 1929. 
46 Stat. 2276; TS 787; 7 Bavana 972; 
92 uns 239. 

Soppleaentary extradition convention 
between the United Stataa and Prance. 
Signed at Farla April 23, 1936; entered 
Into force September 24, 1936. 
SO Stat. 1117; TS 909; 7 Bevana 993; 
172 LRS 197. 

COSU tick \L 
Treaty of extradition and exchange of notea 
concerning the death penalty. 
Signed at San Joa< Movenbcr 10, 1922; 
entered Into force April 27, 1923. 
43 Stat. 1621; TS 668; 6 Bevana 1033. 

CTPRUS IV 
Extradition treaty between the 
United State! and the United Kingdoa. 
Signed at London December 22, 1931; 
made applicable to Cyprus June 24, 
193S. 
47 Stat. 2122; TS 849; IV Trenwltb 
4274; 163 UTS S9. 

CZECHOSLOVAKIA 1^ 
Treety concerning the mutual 
extradition of fugitive criminals. 
Signed at Prague July 2, 192S; 
entered Into force March 29, 1926. 
44 Stat. 2367; TS 734; 6 Bavana 1247; 
SO urrs 143. 

Supplementary extradition treaty. 
Signed at Washington April 29, 1933; 
entered Into force August 28, 193S. 
49 Stat. 32S3; TS 893; 6 Bevana 128| 
162 LRTS 83. 

EBMUtK /6 

(> 
Treaty providing for the mutual extraditlea 
of fugitives from justice. Signed at 
Waahlngton April 6, 1904; entered into 
force March 2, 1903. 33 Stat. 2263; 
TS 440; 6 Bevana 1128. 

Protocol amending Spanish taxt of 
extradition treaty signed April 6, 1904. 
Signed at Haahlngtoo December 6, 1904; 
entered Into force March 2, 1903. 
33 Btat. 2273; TS 441; 6 Bavana 1134. 

Addltlooal extradition treaty. Slgnad 
•t Habana January 14, 1926; entered Into 
force June 18, 1926. 44 Stat. 2392; TS 737; 
6 Bavana 1136; 61 LRS 363. 

Treaty on extreditlon.' 
Signed at Copenhagen Jiut»  22, 
1972; entered Into force July 31, 
1974. 
23 UST 1293; TIAS 7864. 

DOKCRICAH REPUBLIC 2 I 

Convention for the mutual extradition 
of fugitives from justice. 
Signed at Santo Domingo June 19, 1909; 
entered Into force Auguat 2, 1910, 
36 Stat. 2468; TS 330; 7 Bavana 200. 

Applicable to all tarrltorlaa. 
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ECUADOR      -2 ^ 
-?; 

Extradition treaty. 
Signed at Quito June 28. 1872; entcrvd info 
forcv November 12, 1873. 
18 3tat. 199; TS 79; 7 Bevans 321. 

Supplementary extradition treaty. 
Signed at Quito September 22, 1939; 
entered into force May 29. 1941. 

•55 Stat.  1196; TS 972; 7 Bevana 3*6. 

EGYPT        Lh 
(Formerly UNITED ARAB REPUBLIC) 
Convention bttwocn th« United StAt.t »nd 

- -tbo Ottoman Empirs roUtlng to axtrm- 
dltion. 

~^gnad at Const»ntlnople August U* 18741. 
ratcrcd into (ore. April 22, 1S7S. 
19 Sut. ST2: TS 270: 10 Bev<n> 642. 

V 
r -EL SALVADOR  7^ 

Treaty of extradition. 
Siyned at San Salvador April 18, 1911: 
entered into force July 10, 1911. 
37 Stat. 1^16; TS 56O; 7 Bevana ^7. 

FIJI 
Extradition trMtj. 
Signed at London Decenber 2i,  1931t 
entered Into force June ih,  193s, 
*7 Stet. 2122; TS 8*9;  IV Trenwlth 
•27*1 163 LOTS ». 
Agreement continuing in force between 
the Oiited Stetee end Fiji the extre- 
dttlon treaty of December 22,   1911 
(47 ttet.  2122)  between the Diited 
Statee end the united Kingdon. 
Kxchange of notee et Suva and Waahlng- 
ton July 14,   1972 and Auguet 17,   1173i 
entered into force Auguet 17(  1973« 
nAS 7707. 

FINLAND   LI- 
Extredltlon treaty. 
Signed at Balalokl June It, 1976. 
Entered Into force Hay 11, 1980. 
TIAS 9626. 

TSTONIA 15 

\ 

._.       „.Tbe United Statee hai not recognised the 
Incorporation of Eatonia, Latvia, and 
leithuania into the Union of Soviet Socialiit 

'   —Republic*.   The Department of State regards 
treaties between the United States and those 
countries as continuing in force. 

Treaty for the extradition of fugitive* from 
faetice. 
Signed at Tallinn November 8, 1923; 
aatered Into force November IS, 1924. 
43 Stat.  181(9; TS 703; 7 Bevana 6p2i 
4S LMT8 277. 

Supplementary extradition treaty. 
Signed at Washington October 10. 1934] 
•ntered into force May 7, 193S. 
49 Stat. 3190; TS 888; 7 Bevana 645; 
159 LNTS 149. 

FRANCE 
^t 

Extradition convaalion. 
Signed at ParK January 6. lfD9: entered 
into <orce July 27, 1911. ._. 
r Stat. 1526; TS jSli 7 Bevani 878. 

Supplementary extradition aonventlon 
with exchangee of lettori.i      
Signed at farH February W..1970J 
tntered into force April }i Vn\, 
•2 UST <I07| TZAS TOTS' 

'ArpUcable to ell tarriterlae. 

GAMBIA     7^ 
Extradition treaty between the 
United Statee and the United Klngdoi 
Signed at London December 22, 1931; 
entered Into force June 2*, 1935. 
*7 Stau 2122; TS 8Jt9; 163 LIITS 59. 
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GERMANY '>'^ 
Fr: EA.tradition treaty. •^ 

Signed at Berlin July 12. 1930; entered 
into force ApHI 26, 1431. 

Treity concerning extradition, with 
protocol.    Signed «t Bonn June 20, 
1978.    Entered in to force Auguat 29. 
1980. 

GHANA    ^V 
Exirftdition treaty b*twc«n Uw Uiilt*4 5Ut«« 
and the United Kingdom. 
Sifneil at London December 22. 1931; 
nude applicable to the Cold Coait Jane 24, 
1935. 

GREECE    h\ 
Treaty o( extradition, and exchange of nolea. 
Signed at Athene May 6. 1931; entered into 

—lerce November 1, 1932. 
»7 Stat. 2185; TS 855; 8 Bevana 353; 

~B» LNTS 293. 

.J^rotocol interpreting art. 1 of the treaty of 
-    extradition eigned at Athene May fc. 1931. 
aligned at Athena September 2, 1937; 

entered into force September 2. 1937. 
51 stat. 357! EAS 11*: 
8 Sevan* 366; 185 UITS ^06- 

GRENADA    ^'^ 

Eundition Ireity IxtwKn the United Sum and tkc 
Uiiwd Kingdoni, Signed et London December 22.1931; 
inteied into foice June 24.1935. 
47 Stat. 2122, TS 849:12 Bcvms 482:163 LNTS S9 

GUATEMALA .\'\ 
Tr««tj tor tb« mutual «xtr«dition of 

- ttagitivea from jnstice. 
Mgned at Waabington February 27. 
1903; •ntarad into force Aaguat 15, 

i903. 
33 «tat. 2147; TS ^23: 6 BCTUIS k$2. 

U 
GUYANA 
Extradition treaty between the UnlUd 
Stalea and the United Kingdom. 
Signed at London December 22, 1931: 
•ntered into force June 24, 1935. 
47 Stat. 2122: TS 649; IV Tranwith 4274; 

163 LNTS 59. 

h'^ HAITI 
Treaty for the mutual aiaradition of 
crimlnale, 
Btgntd at WaahidgtoQ Auguet 9, 1904; 
•ntared Into force June 28, 1905. 
3"* St«t, 2655; TS kk7i 8 Bevani 653. 

V> HONDURAS 
Treaty for the extradition of fugitive* from 
juatice. 
Signed at VaaKlngton January 15, 1909; 
•ntered into force July 10, 19U. 
37 Stat.  I6l6j  TS 569;  8 Bevans 892. 

Supplementary extradition convention. 
Signed at Teg-jcigalpa February 21, 1927; 
•ntered into force June 5, 1926. 
%5 Stat. 2^S9; TS 76l; 8 Bsvana 903j 
S$ LNTS 491. 

HUNGARY     ^'^ 
Convention for the mutual delivery of 

. criminal*, fugitive* from ^•tice, in 
certain ca*e*. 
Signed at Waahington July 3, 1856; enterad 
Into force December U, lft56. 
11 Stat.  69I;  TS 9;  5 Bevana 211. 

ICELAND     V^ 
Cpoventlone betoeeo the United Stete* and 

.Denmark applicable to Iceland: 

'     Treaty for the extradition of fugitivee 
'    from luatice eigned at Waihington Jea- 
:     aery i. 1902 (325Ut. 190<>; TS 40J;   7 

fcvana 38); Supplementary treaty for 
the extradition of criminale eigned at 
Waehiogton November 6. 19 05 (34 Stat. 
UI7iTS449;   7Beirans>l3i entered into 
lorce Cor Iceland Febrtwry 19, 19M. 

Aspplethwrtary .xtradition convwitlea. 
Mfaed at Goatemala February 20, HdOj 
•atered i-ilo force March 13. 1941. 
tSSut. ;.   -.        •".     S P"vana 528. 

13-617   0-8S 21 
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IHDIA ^0 
Ixttadltlon tre«ty between the United 
State! and Great Britain, tlgned at London 
Decenber 22, 1931, made applicable to 
India in-accordance with art. 14 frcn 
March 9, 1942. 47 Stat. 2122; TS 849; 
IV Trenwlth 4274; 163 URS S9. 

IMQ M 
Extradition treaty. 
Signed at Baghdad June 7, 1934; 
entered Into force April 23, 1936. 
49 Stat. 3380; TS 907; 9 Bcvasa 1; 
170 Uns 267. 

IRZLAMD 
'^> 

Conwntlcna between the United Statea and 
the Dnltcd Klngdoa applicable to Ireland; 
Extradition convention algned at VaahlngtoD 
July 12, 1889 (2i Stat. 1508; TS 139; 1 
Malloy 740). 

Suppleaentary extradition cooventlon •Igncd 
at Vaahlngton December 13, 1900. (32 Stat. 
1864; TS 391; I Malloy 780). 

Suppleaentary extradition convention signed 
at London April 12, 1905. (34 Stat. 2903; 
TS 458; I Malloy 798). 

Art. 10 of treaty of Anguat 9, 1842. 
(Webiter-Aahburton Treaty) (8 Stat. 372; 
IS 119; I Malloy 650). 

I8BAEL 
* 

CoBvantloo relating to axtradltloa. 
Signed at Vaahlngton Deccabcr 10, 1962; 
entered Into force DecesBbcr 5, 1963. 
14 DST 1707; TIAS 5476; 484 DKTS 283. 

OBdcrataadlag regarding certain error* 
iB the tranalatlon of the Hebrew text of the 
extradition convention of Deceabcr 10, 
1962 (TIAS 5476). 

ISIAEL (cont'd) 

Exchange of note* at Jeruaala* and 
Tel Aviv April 4 and 11, 1967; 
entered Into force April 11, 1967. 
18 DST 382; TIAS 6246. 

IIAU ¥i 
Treaty on extradition. 
Signed et (oae Jenuary IS, 1973; 
entered Into force March 11, 1975. 
TUS 8052. 

JAMAICA 1) 
Extradition traety between the 
United Statea and the United Ungdon. 
Signed at London Deceober 22, 1931; 
applicable to Jamaica June 24, 1935. 
47 Stet. 2122; TS 849; IV Trenwlth 
4274; 163 LDTS 59. 

JAPAB 41 
Treety oo extradition. 
Signed at Tokyo March 3, 1978. 

• Entered Into force March 26, 1980. 
TIAS 9625. 

tank ^> 
Extradition treaty between the United 
State* and the United Klngdoa. 
Signed at London Deceaber 22, 1931; 
•ppllceble to Kenye Jane 24, 1935. 
47 Stat. 2122; TS 849; 163 UTTS 59. 

Agreeaant to continue In fare* 
between the United State* and Kenya 
the extradition treaty of Dccaaber 22 
1931 between the Unlud State* and tl 
United Klngdoa. Exchange of note* at 
Ealrobl May 14 and Auguat 19, 1965) 
entered Into force Auguet 19, 1965. 
16 DST 1866; TIAS 5916; 574 UMTS IS3 
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i^ miuxi 
Extradition treaty b«tveen the United 
Statci and the United Kingdom with 
protocol of signature and exchange of 
Botea. Signed at London June 8, 1972; 
entered Into force January 21, 1977. 
28 DST 227; TTAS 8468. 

LUVIA 
^ 

The United States has not recognised 
the Incorporation of Estonls, Latvia, and 
Lithuania Into the Union of Soviet 
Socialist Republics.    The Department of 
State regarda treaties between the United 
States and those countries as continuing 
In force. 

S^ LITHUANIA 
Tb« Uallad St>l<> hai not racofniMd the 

lacorporatloQ of Eitonia, L*tvia, and Lithuania 
Into tba Union o/ Sovial SociaUat RapubUcl.   Tba 
Dapartmant a< Stata ragarda traatiaa batwaan tba 
Unilad Sutaa and tboaa countriaa sa continuing tr 
forca. 

Traaty of axtradittoo. 
Stgnad at Kaunaa April f, N24: anlarad lato 
forca Auguat ZI, 1914, 
4> Slat. laiS: TS 699: 9 Bcvstts 6S5; 
51 LNTS 191. 

Supplamaotary axtraditiOD traaty, 
Slgnad at Waiblngton May 17, t934i antarad 
Imo torco January S, 19)5. 
49 Stat. 1077; TS 179; 9 Bevsns 681; 
M7 LNTS 441. 

Ttaaty of extradition. 
Signed at Riga October 16, 1923; entered 
into force March 1, 1924. 
43 Stat. 1738; TS 677; 9 Bevaas SIS; 
27 LBTS 371. 

Supplementary extradition treaty. 
Signed at Washington October 10, 1934; 
entered Into force March 29, 1935. 
49 Stat. 3131; TS 884; 9 Bevans 354; 
158 LRTS 263. 

USOTBO ^\ 
Xxtradltioa Ifrcaty between the United 
States and the United Kingdom. 
Signed at London December 22, 1931; 
entered Into force June 24, 1935. 
47 Stat. 2122; TS 849; 12 Bevus 482; 
163 LMTS S9. 

LOERIA 5\ 
Treaty of extradition. 
Signed at Monrovia November 1, 1937; 
entered Intoforce Hovedwr 21, 1939. 
54 Stat. 1733; IS 955; 9 Bevans 589; 
201 UR8 151. 

UBCHmSTEai •l\ 
Extradition treaty. 
Signed at Bern May 20, 1936; anUred into 
force June 28, 1937. 
50 Stat. U37; TS 915; 9 Bcvana 648; 
183 urrs 181. 

S1 LUXEMBOURG 
•Traaty of axtradition. 
Slgnad at BarUn Octobar 29, M«3: antarad 
into forca Auguat 13. 1IS4. 
13 Stat. toai TS 196; 9 Sevens 694. 

Sopplamantary axtradition coovantioa, 
Signod at Uutambotirg April 24, 1935; 
antarad into forca March 3, 193i. 
49 Stat. 3355; TS 904; 9 BevsnS  707; 
U« LNTS 129. 

MALAWI s ^. 

biraditlea traaty batwaan tba United 
•Utaa and tba Uatlad Klnfdom. 
Signed at London Dacambar 22,1931s 
as^cabla to NyaaaUnd Juna 24. 1935, 
47 Stat, U22i TS 149; IV Tranwitb 4274| 
U> LMTS 19. 

Agreement eontinulng in foroe between 
: the Iftilted SUtea and MaUwl the ex- 
tradition treaty and the double tant-' 
tton oonvsntion between the Ohitad 
•tates and the United Kingdom. . 
Exchange of notes at Zoete and Blai^re 
Deeesber 17. 1966> Jenuary 6 and 
April 4, 196T1 entered Into force 
April 4, 1967. 
II UST lllli TLAS 6528. 
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MALAYSIA s\ 
Extradition treaty between the United 
Statea and the United Kingdom.^ 
Signed at London December 22,  1931. 
47 Stat. 2122: TS 849; IV Trenwlth 4274; 
163 uras S9. 

''Notification given on Auguat 10, 1939 
of application to the Federated and 
Cnfederated Malay Statea. 

MALIA ^> 
Extradition treaty between the United Statea 
and the United Ungdooi. 
Signed at London December 22, 1931; 
applicable to Malta June 24, 1935. 
47 Stat. 2122; TS 849; 12 Bevana 482; 
163 UNTS S9. 

MAURITIUS    ' ' 

Extradition treaty between the 
United Statea and the United Kingdom. 
Signed at London Ilace^>er 22, 1931; 
entered Into force June 24, 193S. 
47 Stat. 2122; TS 849; 163 LNTS 59. 

S^ KEXICO 
extradition trMty« with 
appendix.*   •  Bigntd n HrailM Majr 
•#   147ti «nt*ra into fece* 
Jiuiury 25.   tfM. * 
TlhB  MM. 
The traaty  appllaa to offamaas 

eoai^lttvd   before   and aftar 
January  3^'   1*B0.    Requrso for 
•stridltion that ara ondac 
rcaa* en January 3S. 1990 ahall 

raaolvad In aecordanea with . 
t^a provlaiona of Uta axtraditioal 
traaty of Pabreary 22. 1199 (II • 
•tat. 1118) and tha additional 
oenvantlona of Jano 25, 1902 (T« • 
•21), Dtoa«*>«r 23, 1925 (•• •tat. 
2«09), and AofuM U, 1*39 (SS 
•tat.  1IJJ). 

u MONACO 

Kxtraditien Craatr.    Slvnad at 
HoiKCo rabnaary  n>   1*^9t antarad 
into foroa March 2t,  1f*e. 
5* atat.   17101 TS t59)  t Bavaaa 
i2nt 

302 um ti. 

NAUEUJ 0 
Extradition treaty between the 
United Statei end the United 
Kingdom, algned at London Dec- 
ember 22,  1931;mBde applicable 
to Auatralla (Including Fapua, 
Norfolk laland, and the mandated 
tcrrltortea of New Guinea and 
Nauru), In accordance with art. 14, 
from Auguat 30, 1935. 
47 Stat. 2122; TS 849;   12 Bevana 
482;   163 LNTS 59. 

NTTUERLANDS ^ 
Convention for the extradition of 
erlalnala. Signed at WaahlngtoD 
Aine 2, 1887; entered Into force 
July 11, 1889. 26 Stet. 1481; 
TS 256; 10 Bevana 47. 

% 
Treaty extending the extradition 
convention of June 2, 1887, between 
two countrlea to their reapcctlve 
laland posaeaalons and colonlea* 
Signed at Waahlngton January 18, 
1904; entered Into force Auguat 28, 
1904; 33 Stat. 2257; TS 436; 10 
Bevana 53. 

NEW ZEAIAND l*? 
Treaty on extradition. 
Signed at Waahlngton January 12, 
1970; entered Into force December 8, 
1970. 22 UST 1; TIAS 7035. 

aiCASACOk W 
Treaty for the extradition of 
crlslnala. Signed at Waahlngton 
March 1, 1905; entered into force 
Jbly 14, 1907. 35 Stat. 1869; TS 
462; 10 Bevana 356. 

Applicable to all territorial. 
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nCERU C^ 
Extradition treaty between the 
Dnlted State* and the United 
Klogdoa. Signed at London December 22, 
1931; Bade applicable to Nigeria 
June 24, 193S. 47 Stat. 2122; TS 849; 
12 Bevana 482;   163 LHTS S9. 

RORUAT U 
Extradition treaty. Signed at 
Oilo June 9, 1977; 
Entered Into force Harch 7, 
1980. TIAS 9679. 

FAJCISTAB 
\> 

Ihe Schedule to the Independence 
(International Arrangement*) Order, 
1947, provide* that right* and 
obligation* under all intematlontl 
agreenent* to which India 1* a party 
lanedlatcly before the appointed day 
(Auguat IS, 1947) devolve upon India 
and Fakiatan and will, if nece***ty, 
be apportioned between them; except 
that (1) Fakiatan will take auch 
atep* a* aay be oece**ary to apply 
for •eaber*hlp of (uch internatiooal 
organliatioo* aa it chooae* to join, 
and (2) right* and obligationa under 
international agreenenta having an 
cxcluaive application to an area 
conpriaed in the Doololon of Fakiatan 
will devolve upon it. 

Extradition treaty between the United 
Statea and the United Kingdom, aigned 
at London December 22, 1931, made 
applicable to India, in accordance 
with the proviaiona of art. 14 fra« 
March 9, 1942. 47 Stat. 2122; TS 849; 
12 Sevan* 482;   1(3 urrs 59. 

FABAMA (^ 
Treaty providing for the axtradltioa 
of crlainal*. Signed at Fanama Hay 25, 
1904; entered into force May 8, 1905. 
34 Stat. 2851; TS 445; 10 Bevan* 673. 
(See al*o artUU XVI of 1903 canal 
coDvention). 

PAPUA NEW GUINEA 
On September 16, 1975 Pipu New Gutnea became an 
Independent Rile. In • note dated September 16, 1975 
to the Secietary-General of the United Nationi, th< 
Covemoi-Geiwnl nude t tUUmntl rtadini In ptrl M 
foUowi: 

"1. Tb« Covtrnment of Pkpua New Cuinet wID make tn 
txaminiUoQ of iD ue«ties applying fo Its territory 
before Independence, both bUaferal and multjlattrtl, 
with a view to makin| a itatcmcnt of Intention in 
respect of each of them. The statement will declare the 
Govemment'i view as to whether the treat>- continues or 
ihouJd be continued in force (on the bails of •hlwr 
nicoenJon or muttul content, tad with or without 
modinution), or should be treated u having lapud, or 
riwuld be tcrmiruted. The statement wiU be forwarded 
to the other party or parties or to the depodtory, as may 
be appropriate. 

"S During the period of euminaiion, the Government 
will, on a bull of reciprocity, accept all treaty ri^u and 
obliptioru accruing and arliing under treaties previously 
applicable. The period of examination wlU extend for 
ffvc years from the dale of Independence, that to, until 
ISth Scpumbet, 19B0. except In the case of any treaty 
In respect of which an aarlier tutcroent of Inteatioo to 

Extradition treaty bctwwn the IWttd Sut« and the 
United Kingdom, rigned at London December 22,1931, 
made applicable to Auiualia (including Papua, Norfolk 
Island and the nandated territorki of New Gutnea and 
Nauru), ki acoordinoe with art. 14. from August 30. 
1935. 
47 Sut 3122; TS M9.12 Bevans 482; 163 LNTS 59. 

PAXAGUAY '>^ 
Treaty on extradition. Signed at 
Aauncioo May 24, 1973; entered into 
force May 7, 1974. TIAS 7838. 
25 UST 967. 
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C/ 
Tr«>ty providing for th« utradltloa 
of crlnlnalt, 
Blgud at LlJU Movtobcr 28,  1899; 
•Dt*r«d Into fore* February 22,  1901. 
31 Sttt. 1921; TS 288;  10 Bcvwu 1074. 

rOLAHD tJ 
SzCradltlco tranty and accoapaoylag 
protocol. Slgnad at Varaaw 
Rovrabar 22, 1927; antarad Into 
fore* July 6, 1929. 46 Stat. 2282; 
T8 789; 11 Bavana 206; 92 LMTS 101. 

•upplaaantary axtradltlon traaty. 
Slgnad at Varaaw April S, 1935; 
antarad into forca JUna 5, 1936, 
49 Stat. 3394; TS 908; 11 Bavana 
26}; 170 LNTS 287. 

rotncM. 
&^ 

extradition coavantlon and axchanga of 
Botaa concarnlng tha daath panalty. 
Slgnad at Uaihln(ton Hay 7, 1908; 
antarad into forca Movaabar 14, 1908. 
35 Stat. 2071; TS 512; 11 Bavana 314. 

Applicabla to all tarritoriaa. 

BOWMIA IH 
btraditioo traaty. 
Slgnad at Bocbaraat July 23, 19U; 
•ntarad into forca April 7, 192S. 
44 Stat. 2020; TS 713; 11 Bavana 391. 

Svpplaaantary axtradltioo traaty. 
Blgiwd at Boeharaat Bovaabar 10, 1936; 
aataxad Into forca Jtoly 27, 1937. 
50 Stat. 1349; TS 916; 11 Bavana 
423 s 181 URS 177. 

SAm UKU (.^ 
Extradition traaty batwaan tha 
Dnitcd Stataa and tha United Kiogdoa 
with protocol of algnaturc and 
exchange of notea. Signed at London 
June 8, 1972; entered Into force 
January 21, 1977. 28 UST 227. TIAS 
8648. 

SAN MAinn (k 
Traaty for mitnal extradition of 
fugitive crlainala, Signed at Sooe 
January 10, 1906; entered into forca 
July 8, 1906. 35 Stat. 1971; TS 498; 
11 Bavana 440. 

Supplaaentary extradition convantien. 
Signed at Waihlngton October 10, 1934 
antarad into force June 28, 1935. 
49 Stat. 3198; TS 891; 11 Bavana 446; 
161 Urrs 149. 

SEYCBELLES u 
Extraditioo traaty batuaan tha Dnlte<! 
Stataa and tha Dnttad Kingdo«. Signt 
at London Dacaabar 22, 1931; 
applicable to Saychellei June 24, 
1935. 47 Stat. 2122. TS 849. 

SIEIBA LEOn 

Ixtraditioo traaty batvaan tha Dnite< 
Stataa and the United KlngdoB. 
Signed at London December 22, 1931; 
•ade applicable to Sierra Laooa 
June 24, 1935. 47 Stat. 2122; 
TS 849; 12 Bavana 482;   163 LKT8 
39. 
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SniGAPOlE V 
Extradition tr*«ty betwun the United 
State! and the United Klngdon. Signed 
at London December 22, 1931; entered 
Uto force June 24, 1935. 47 Stat. 
2122; TS S49; 12 Bevana 482; 163 LMTS 
59. 

Agreeioent confirming the continuance In 
force between the United State! and 
Singapore of the December 22, 1931 
extradition treaty between the United 
State! and the United Kingdom. Exchange 
of notea at Singapore April 23 and June 10, 
1969; entered Into force June 10, 1969. 
20 DST 2764; TUS 6744. 

SOLOMON ISIANDS 
\^ 

Extradition treaty between the United 
State! and the United Kingdom, with 
protocol of algnature and exchange of 
note!. Signed at London June 8, 1972; 
applicable to Solomon lelanda January 21, 
1977. 28 UST 277; TIAS 8468. 

SOUTH AraiCA 
•>\ 

Treaty relating to the reciprocal 
extradition of criminal!.^ Signed 
•C Waahlngton December IS, 1947; 
entered Into force April 30, 1951. 
2 UST 884; TIAS 2243; 148 UNIS 85. 

Applicable to all terrltorlca. 

SIAn H.. Treaty on extradltlcn. 
Signed at Madrid May 29, 1970; 
entered Into force June 16, 1971. 
22 UST 7371 TIAS 7136. 

Sappleaentary treaty on extradition. 
Signed at Madrid January 25, 1975; 
entered into force June 2,  1978. 
TIAS 8938. 

SM LAKKA (Formerly Ceylon) ?3 
Extradition treaty between the United 
Stetee and the United Kingdom, elgned 
et London December 22, 1931, made 
applicable to Ceylon June 24,  1935. 
47 Stat. 2122; TS 849;  12 Bcvane 482; 
163 LUIS 59. 

SURINAME '7 
On HovMOwr  3S,   1979 SariAUM 
b«c*»* an Independent  vtata.     Xn 
• not* d«t«d Hovcskbar 39,   1975 to 
th* 8«cr«tv]rG«n«nI e< UN 
Onlted NBtione,  the trimm 
Nlniater nedc a at^tiMMet reading 
in   part u  follovst 

'Tfa« ODvamnant of th» Mpnbllc 
of  aarlAapa«  oonacloua of tha 
Aaairabillty of Balntalninf 
o«iatln9 ia9al ralatlonship.  and 
eonacloua of  Ita obllgatloo nikdar 
Intacnational Law to faonoor Its 
traaty eaaadtnanta,  aclnoKladtaa 
that treaty rlfhta and 
ebligatlona of tha Oovarnaont of 
the Klnfdoai of tha Wathaclanda in 
xaapact of SurlnaiM wara 
•tiecaadad by tha Mpoblie d 
Butlnaaa spon Xndapandanoa by 
virtna of oaatonary intamational 

*Sinoa,  hOMa^at,  it ia Ukaly 
that by virtva cf enatOMary 
Xntamatiooal Law oartain 
tiaatlaa nay haT« lapaad at tba 
4ata of Xndap«id«nc« of lurinano* 
it aaans aaaantlal that aaefa 
traaty ahould ba aubjactad to 
1*9*1 axanination.    Xt ia 
propooad aftar thia •saninatioo 
baa baan ooattlatad*  to Indicate 
Mhlch,  it any,  of tha traatiaa 
which nay hara lapaad by 
evatonary XntaTMtional. Lav tba 
ttovamnant of tha Mpoblic of 
•oruiaaw wish to traat aa having 
lapMd. 

•It ia daairad that it ba 
praaonad that aaeh traaty baa 
iim legally aaccaadad to by tha 
hapnblic of •urlnana and that 
action ba based span thia 
pzaaiaiption antll a daciaiaa !• 
reached that It sboald ba 
regarded ae having lapaad. 
•hoald the Oovemawnt of the 
Republic of tnrinane ba of tha 
epiiilon it haa legally aoeoaedad 
to a traaty bet aabaegoantly iriah 
to tamiAate ita oparation« tha 
Oovemnent will la doe coarae 
five notle* of taradnation in ttae 
tMM tharaoC.* 

(Con't oo b«ck) 
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CoamiDoii between riu tMtc<l Suia >nd Ihe Nedur- 
llndl for the extndJtlofl of crfmjnab. Signed at Waihln^ 
ton June 2,1M7; enteml Into Force July ll,IM9. 
:< SUt. 1481; TS 2S«, 10 Bevml 47. 

TVMty extending the extndiUon convention of June 2, 
IU7. between the United Sutei end the Neiheiluidi la 
tfacU feepecUve Island poisestiom and cclonka. Signed el 
Waahtngton January IS, I904:entered Into foice / 
28.1904. 
33 Sut. 22S7: IS 436; 10 Bevana 53. 



325 

/VAZILAND ->"<) 
Extradition traaty bctiwen the 
tkiltcd St«t«i and Che United Klnc- 
doa. 
Slsned at Lcdon December 22,   1931; 
entered Into force June 2»,  1935. 
*7 Stat. 2122; TS 8^9; 12 Bevana 482: 

163 Uns 59. 

Asreenent continuing In force be- 
tween the Dnlted States and Stnzl- 
land the extradition treaty of 

-Becember 22,  1931 ("IT Stat. 2122). 
between the United States and  the 

~t7nlted Kingdom. 
Exchange of notes at Mbabane May 13 

"kna July 28,  1970; entered into 
force July 28,  1970. 

-amST 1930; TIAS 693*.   756 UWIS 103 

-SWEDEN \ 
CeoveBtloo en extradilloB, witb protocol.^ 
•ifnad al W>shin|tan October 2«, 1961; 

.eaxered into lores Dectmbsr S, 196). 
, '* tlST l(«Si TIAS M96i 494 DNTS 141. 

'Plelecel terminated Jaaoary 1. >965, 

SWITZERLAND n 
Cairsdition treaty. 
Signed At Washington Msy U. 1900; 
«at»r<.d Into force March 29, 1901. 
91 Stat. 192ft; TS 3M; 11 Bcvtnt 90&. 
8upplcmk.niary extradition lre*ty. 
Sl(ned at WaaHinfton January 10, 19)S: 
«fllered into force May 16, 1935. 
49 Stat. 3192; TS 889; II  B«v«ns 924; 
1S9 LNTS 243. 
Supplementary extradition treaty. 
Signed at Bern January- 31, 1940; 
••lered Isio force April t, 1941. 
»3 Sc«t.   lUO; TS 969;  11 »evMS 93a. 

TAKZAMIA -^% 
btradltloo treaty between the. United 
States uid the United Klngdoa. 
Slined at London Decenber 22,  1931; 
entered into force Jttne 24,  1935.    47 
Stat. 2122; TS 849; 12 Bevana 4S2; 
163 DOTS 59. 

UaZARU (cont'd) 

AgreesKnt contlnuln( In fere* 
between the United States and 
Tanianla the cxtredltlon treaty aitd 
the consular convention between the 
United Statea and the United KlngdoE. 
Exchange of notea at Dar-es-Selaaa 
•oveaber 30 and December 6,  !.96S; 
entered Into force Decenber 6,  1965; 
effective Decenber 1,  1963.    16 UST 
2066; TIAS 5946; 592 OGTS 53. 

THAlLAin) }^ 
Treaty for the extradition of 
ftigltlves froB joatlce.    Slfned 
at Bangkok Decenber 30, 1922; 
entered Into force March 24,  1924. 
43 Stat. 1749; TS 681;  11 Bevana 
1008; 25 LOTS 394. 

TONGA ^^ 
Extradition treaty between the 
United Stake and the Dnlted Klngdoa. 
Signed at Loodoo Decenber 22, 1931; 
entered Into force June 24, 193S; 
•ade applicable to Tonga Auguat I, 
1966. 47 Stat. 2122; TS 849; 12 
Bevana 482; j 163 LOTS 59. 

Agreenent continuing in force betwen 
the United Statea and Tonga the 
extradition treety of Decenber 22, 
1931 between the Dnlted States aid 
the United Elngdon. Exchengt of 
notee at Nukualofa and HellingtMn. 
March 14 and April 13,  1977: entered 
Into force April 13, 1977. 28 UST 
5290. TIAS 8628. 

TtlNIDU) AHD TOBAGO ^1 
Extradition treaty between the 
United Statee and the United Ringdoo 
Signed at London Decenber 22, 1931; 
applicable to Trinidad and Tobago 
June 24, 1935. 47 Stat. 2122; TS 84 
IV TrcRwlth 4274; 163 LOTS 59. 

•treaty eo«itlno«d Ui ti^cm 
aetM.i< Ua Oslud SUM* mi 
narnU by tbe ma>tnf M M 
at »u...tn H ma Momumt, 
I'<S   (H   0»I  1»«»!   TI»a »»«4|. 
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TDBICKT <? 
Tt»tty  oo ntradltlon end 
•atual •••latanc* In crlalnal 
•ittcn. Signed at Ankara 

. Jim* 7, 1979. Entertd Into 
fore* January 1, 1981. 

TOVAUJ t"? 
Extradition traaty betwcan tha 
Dnltad Statca and tha Cnltad Klngdoa, 
irlth protocol of algnatura and 
•xchanga of notaa.    Signed at 
London Jaaa B,  1972; entered into 
force January 21, 1977.    28 DST 2271 
TIAS 8468. 

DNITED KBKiDCH b^ 
btradltloo treaty, with protocol 
of algnatura and exchenge of notaa.^ 
Signed at London June 8, 1972; entered 
Into force January 21, 1977. 28 DST 
227; TUS 8468. 
Applicable to; all D.S. tarrltorleei 
Channel lalanda, lale of Han, Antigua, 
Ballae, Berouda, Brltlah Indian Ocean 
Territory, Brltlah Virgin'lalanda, 
Caynan lalanda, Falkland lalanda and 
Dependeoclca, Gibraltar, Bong Kong, 
Montaerrat, Pltcalm, Benderaon, Ducla 
and Oeno lalanda, St. Chrlatopher, 
Itevla and Angullla, St. Helena and 
Depcndanclaa, Sovereign Baae Areaa of 
Akrotirl and Chekalla In the laland of 
Cyprua, TUrka and Calcoa lalanda. 

DBOBDAT 
%<: 

Istradltloo traaty. 
Signed at Waahlngton March 11, 190St 
entered Into force June 4, 1908. 
33 Stat. 2028; IS 501; 12 Bevana 979. 

VEHEZDEIA u 
Traaty of axtradltloa, and additional 
•rtlcla. Signed at Caracaa January 19 
and 21, 1922; entered Into force 
April 14, 1923. 43 Stat. 1698; TS 673; 
12 Bevena 1128;  49 LHTS 433. 

YUGOSLAVIA 5> 
Extradition treaty. 
Signed at Belgrade October 23, 1901; 
entered Into force June 12, 1902. 
32 Stat. 1890; TS 406; 12 Bevana 1238. 

ZAMBU it 
Extradition traaty. Signed at 
London December 22, 1931; 
entered Into force June 24, 1933. 
47 8tat. 2122; TS 849; 12 Bevana 482; 

163 LNTS 39. 
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EXTRADITION TREATY BETWEEN 
THE UNITED STATES OF AMERICA 

AND THE REPUBLIC OF THE PHILIPPINES 

The Government of the United States of America and 

the 5^vernment of the Republic of the Philippines; 

Desiring to provide for more effective cooperation 

betiieen the two States in the repression of crime; and 

Desiring to conclude a Treaty for the reciprocal 

extradition of offenders. 

Have agreed as follows: 
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ARTICLE 1 

Obligation to Extradite 

(1) Ttie Contracting Parties agree to extradite to each other, 

sijbject to the provisions described in this Treaty, persons against 

the conpetent authorities of the Requesting State have issued a 

rant of arrest for, or who have been found guilty of, an 

traditable offense cainitted within its territory. 

(2) With respect to an offense ocmnitted outside the territory' 

df the Bctriesting State, the Requested State shall grant extradition, 

ubject to tlic provisions of this Treaty, if: 

(a) its laws wDuld provide for the punistinent of such 

I   an offense in similar circumstances: or 

(b) the person sought is a national of the Requesting 

State, and that State has jurisdiction to try that person. 

ARTICU: 2 

Extraditable Offenses 

(1) Ei(traditable offenses under this Treaty are: 

(a) offenses referred to or descrited in the Appendix to 

this Treaty and punishable under the laws of both Contracting 

Parties; or 

(b) offenses, whether listed in the Appendix to this 

Treaty or not, provided the offense is punishable under the 

Federed laws of the United States and the laws of the Republic 

of the Philippines. 

(2) Por the purpose of this Article, it shall not matter: 

(a) whether or not the laws of the Contracting Parties 

place the offense within the same category of offenses or 

denoninate the offense by the same terminology; or 
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(b)    whetiier or not the offense is one for which United 

S uites federal law requires prrxDf of  interstate transportation, 

c r use of the mails or of other facilities affectij>3 interstate 

c r foreign catinerce,  such ratters being merely for the purpose 

( f establishing jurisdiction in a United States federal court. 

3)     D<trJditior.   shall  be  granted   in  respect  of   an   extraditable 

of fen: e only  if  U«e possible pcnjlty uixJer tlie laws of both Ccditracting 

Partiis   is  deprivation  of   liberty   for   a  period  excc^ing  one  year  cr 

death      Howr er,   wi»n   the   rajuest   for extradition  reJjtes  to a person 

who has been convicted and scnLt-iicod,  extradition shall  be granted only 

if   tie  daiation  of   the  pcrkilty  or  agyiojate  of  pendlties still   to be 

servec airounts to at least six months or death. 

(4) Subject to the conditions set out in paiagtaphs (1), (2) and 

(3) ,  Extr*3ition shall also be granted for conspiring in, attenxing, 

or   p irticipating   in,    the   conmission   of   an   offense,   or   for  being  an 

accei sory after  the fact. 

(5) When extradition has been granted with respect to an 

extr, ditable offence, it shall also be granted in respect to a.ny other 

ofioise specified in the extradition rc\quc3t that meets all other 

requ .roients for extradition except for tlie periods of deprivatiun of 

liberty set forth in paragraph  (3)  of this Article. 

ARTICLE 3 

Political and Military Offenses 

(1) Extradition shall n^t be granted if the offense for which it 

) equested is a political offen.s' or is connecteti with a political 

offeise. tor shall extradition be granted if there are substantial 

gronds for believing that the roijuest for extradition has, in fact, 

been n«dc with a view to try or punish the person sought for such an 

offense.       If    any   <juestion    arises    as    to    the    aiJplication    of    this 
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paragJaph, it shall be the responsibility of the Btecutive Authority 

of th Requested State to decide. 

2) For the purpose of this Treaty, the following offenses 

shall not be deened to be the offenses within the meaning of 

paragraph (1) : 

I    (a)  the murder or other willful crijne against the life 

or physical integrity of a Head of State or Head of Govern- 

ment of one of the Contracting Parties or of a mrjmlcr of his 

family; 

(b) an offense with respect to which either Contractijig 

Party has the obligation to prosecute or extradite b>' reason 

of a multilateral international agreoient. 

(3)  Extradition also sliall not be granted for military offenses 

bh are not punishable under non-military penal legislation. It 

dll be the responsibility of the Executive Authorities of the 

Contracting Parties to decide any question arising under this paragraph. 

ARTICLE: 4 

Prior Jeopardy for the Same Offense 

(1) Extradition shall not be granted when the person sought has 

tried and convicted or acquitted by the Requested State for the 

offense for which extradition is requested. 

(2) Ei<tradition shall not be precluded b>' the fact tJ^at the 

c^snpetent authorities of the Requested State have decided not to prxj- • 

ite the person sought for the acts for which extradition is requested 

r have decided to discontinue any criminal proceedings which have been 

tiated against tJe person sought. 
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ARTICIE 5 

Capital Punishment 

Wien the offense for vihich extradition is requested is punishable 

by death under the laws of the Requesting State, and the laws of the 

Jtec nested State do not permit such punishnent for that offense, 

exiradition may be refused unless the Requesting State furnishes such 

as! urances as the Requested State considers sufficient that if the death 

pe alty is inposed, it will not be executed. 

ARTIOJE: 6 

Extraordinary' or M Hoc Tribunals 

(1) An extradited person shall not be tricad by an extraordinary 

oij ad hoc tribunal in the Requesting State. 

(2) Extradition shall not be granted for the enforcanent of a 

penalty ijif»sed, or detention ordered, by an extraordinary or ad hoc 

tribunal. 

(3) It shall be the responsibility of the Executive Authorities 

the Contracting Parties to decide any question arising under this 

Airticle. 

ARTICLE 7 

I^pse of Tijne 

Extradition shall not be granted when tiie prosecution or the 

< nforoement of the penalty for the offense for which extradition has 

1 een sought has become barred by lapse of time according to the laws 

I f the Requesting State. 
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ARTICLE 8 

Extradition of Nationals 

(1) Neittier of the Contracting Parties shflll be bound to extradite 

Its o-n nationals. The cx^njctent EScecutive Authority of the Rixjucstcd 

State, however,  shall have the power to grant  the extradition of its own 

atiori-^ls if,   in  its discretion,  this is deened proper to do. 

(2) Ti\e Requested State shall undertake all available IccaJ. 

iieasures to suspend naturalization proceedings  in  respect of  the perfon 

iought  until  a decision on  the rtxjMest for his extradition and,  if  that 

equest is granted,  until his surrender. 

(3) If the Requested State does not extradite its own .-lational, 

it shall subuit the case to its cx3nx2tent authorities in order that 

appnapriate proceedings nay be taken. If the Requested State requires 

additional docunents or evidenoe, such documents or evidence shall be 

subnitted without charge to that State. The Requesting State shall be 

infoimed of any action taken. 

ARTICLE 9 

Extradition Procedures ai»3 Required Docungnts 

fl)      Ttie    roquost    for    extradition    shall    be   made    through    the 

dipluriiitic channel. 

(2)    Tlie request for extradition shall be acooiipanied by: 

(a) docurents,  staustcnts, or other evidence which 

describe the identity and probable location of the person 

sought; 

(b) a statancnt of the facts of the case,   including, 

if posiihle,  the tiiie and location of the crime; 
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(c) the provisions o£ the law describing the essential 

elanents auid the designation of the offense for which 

extradition is requested; 

(d) the provisions of the lavi- describing the punish- 

ment for the offense; and 

(e) the provisions of the law describing any tijne 

limit on the prosecution or the execution of punishiunt 

for the offense. 

(3) In addition to the docirents referred to in paragraph (2), a 

rec iiest for extradition relating to a person sou.jht for prosecution 

shi 11 be acociT^anied by a warrant of arrest issued by a judge or other 

ju icial authority of the Requesting State and such evidence as, 

BO ording to the law of the ReTuested State, would provide probable 

ca&.se for his arrest and cormttal for trial if the offr^-se had been 

ca nutted there, including evidence providing probable cause to believe 

th It the person requested is the person to whan the warrant of arrest 

rc'ers. 

(4) In addition to those itcrs referred to in paragraph !?), a 

rebuest for extradition relating to a convicted person shall be 

at Knpanied by: 

(a) a copy of the juJi-mnt of conviction rendered 

by a coiu-t of the Requestinq State; and 

(b) evidence proving that the person sought is the 

person to when the conviction refers. 

I| tJ« person has been convicted but not sentenced, tlie request for 

eitradition shall also be aaxrparded by evidence to that effect. If 

t e convicted person has been sentenced, the request for extradition 

s lall also be acccjnpanied by a cc^jy of the sentence inposed and a 

s atanent showing to what exLcnt the sentence hAs not been carried out. 

18-«17 0-88- 
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I (5) Ccxuients transnitted through the diplcmatic channel shall 

be admissible in extradition proceedings in the Requested State without 

furt ler certification, authentication or other legalization. 

ARTICLE 10 

Additional Evidence 

If the Eb<ecutive Authority of the Requested State considers that 

the evidence furnished in support of the request for the extradition is 

not sufficient to fi.lfill the requirements of this Treaty, that State 

sha: 1 request the suhrnission of necessary additional evidence. The 

Rsq\ ested State may set a time limit for the suhrnission of such 

evicence, and, upon the Requesting State's application, for which 

reaj ons shall be given, may grant a reasoncible extension of the time 

lim t. If such evidence is not received within the period specified or 

the reasonable extension of the time limit granted b>' the Requested 

Eta .0, that person may be released from custody. However, such release 

siia .1 not bar either the continued consideration of Uie request on the 

basis of the su[:pleinented docimsnts, or, if a final decision has already 

bee 1 taken, the suhnission of a new request for the same offense. In 

sue 1 a case, it shall be sufficient if reference is made in the new 

req Jest to the supporting docurcnts already subnitted, provided these 

doc jnonts will be available at the extradition proceedings. 

ARTICLE 11 

Provisional Arrest 

(1)  In case of urgency, either Contracting Party nay request the 

prxJvisional arrest of any accused or convicted person. Application for 

pmvisional arrest shall be nede through the diplomatic channel. 
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(2) TTie application shall cxxitain: a description of the person 

soubht; the location of that person, if known; a brief statenient of the 

facis of the case including, if possible, the tine and location of the 

offsnse;    a   statement   of   the   existence   of   a   vraurrant   of   arrest   as 

ioned in Article 9 or a judgment of conviction agednst that person; 

a statarent that a request for extradition of the person sought *rill 

cw. 

(3) On receipt of such an application the Requested State shall 

taJ(4   the   appropriate   steps   to secure  the eirrest of the person  sought. 

Requesting State  shall  be  pronptly  notified of  the  result of  its 

application. 

(4) Provisional arrest shall not be terminated unless, within a 

peri 3d of 60 days after the apprehension of the person sought, the 

FHec itive Authority of the Requested State has not received the formal 

requ St for extradition and the supporting docvmcnts required by Article 

(5) The termination of provisional arrest pursiiant to paragraph 

(4) >f this Article shall not prejudice the extradition of the person 

soug it if the extradition request and the supporting docunents nentioned 

in A^cle 9 are delivered at a later date. 

ARTICIf 12 

Decision and Surrender 

[1)  The Requested State shall pnaiptly comnunicate through the 

diplcEoatic channel to the Requesting State its decision on the request 

for eytradition. 

2) TVie Requested State shidl provide reasons for any partial or 

oaipli te rejection of the request for extradition. 



(3) If the extradition has been granted, surrender of the person 

souciit shall take place within such tijne as may be prescribed by the law 

of the Requested State. The ccnpetent authorities of the Contracting 

Par! ies shall agree on the time and place of the surrender of the person 

sooi ht. If, hcwever, that person is not removed fran the territory of 

the Kequested State within the prescribed tine, that person may be set 

at liberty and the Requested State may subsequently refuse extradition 

for! the sane offense. 

ARTICLE 13 

Delayed Decision and Tenyorary Surrender 

If the extradition request is granted in the case of a person wha 

is being proseoated or is serving a sentence in the territory of the 

Requested State for a different offense, the Requested State may: 

(a) Defer the surrender of the person sought until 

the conclusion of prxxreedings against that person, or the 

full execution of any punishment that may be or iruy have 

been inposed; or 

(b) Taiporarily surrender the person sought to the 

Requesting State for the purpose of prosecution. The 

person so surrendered shall be kept in custody while in 

tte Requesting State and shall be returned to the Requested 

State after the conclusion of the proceedings against tJat 

person in accordance with conditions to be determined by 

nutual agreement of the CDntracting Parties. 
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ARTICLE 14 

Requests for Dctradition Made by Third State 

i^ Eitecutive Authority of the Req-iested State, upon receiving 

reque 5ts fron the other Contracting Party and fran one or nore third 

States for the extradition of the same person, either for the same 

offer 5e or for different offenses, shall determine to which State it 

will extradite that person. In making its decision, it shall axisider 

all t elevant factors, including but not limited bo: 

(a) the State in which the offense was ocnrnitted; 

(b) in cases involving different offenses, the 

State seeking the individual for the offense which Is 

punishable by the most severe penalty in acconJanoe 

with the laws of the Requested State; 

(c) in cases involving different offenses that the 

Requested State considers of equal groviQ^, the order 

in whidi requests were received front the Requesting States; 

(d) the nationality of the offender. 

ARTICLE 15 

Rule of Speciality 

(1)  A person extradited under the Treaty shall not be detained, 

trief or punished in the territory of the Requesting State for an 

offense other than that for which extradition has been granted, nor be 

extr^ited by that State to a third State, unless: 

(a) that person leaves the territory of the Requesting 

State after his extradition and ^xsluntarily returns to it; or 

(b) he does not leave the territory of the Requesting 

State within 30 days after being free to do so; or 
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(c) the Executive Authority of the Requested State 

ojnscnts to that person's detention, trial, or punishment 

for another offense, or to extradition to a third State. 

Fbr purposes of this subparagraph, the Requested State may 

require the submission of the docunents nentioned in 

Article 9 and/or the written views of the extradited person with 

respect to the offense concerned. 

I 
ffiese oondations shall not apply to offenses ocmnittsd after the extra- 

dition. 

j (2) If the offense for which the person was extradited is legally 

altered in the course of prooeedings, that person nay be prosecuted or 

sentenced provided: 

(a) the offense under its new legal description is 

based on the sane set of facts contained in the extradition 

request and its suf^iorting docunents; and 

(b) any sentence inposed does not exceed that provided 

for the offense for which that person was extradited. 

ARriCI£ 16 

Sinplified Extradition 

If the person sought irrevocably agrees in writing to extradition 

after personally being advised by a judge or ccnpetent magistrate of his 

r ght to formal extradition proceedings and the protection afforded by 

than, the Requested State may grant extradition without fonral 

extradition proceedings. Extradition pursuant to this Article shall be 

subject to Article 15. 
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I ARTICLE 17 

Surrender of Articles, Instx^^llents, Objects arxj Docments 

(1): to the extent pennitted under the laws of the Requested State, 

all articles, instrxinents, objects of value, docunents or other evidence 

relating to the offense shall be seized and surrendered upon the 

granting of the extradition. The property mentioned in this Article 

shall be handed over even when extradition cannot be effected due to the 

death, disappearance, or escape of the person sought. Ihe rights of 

third parties in such property shall be duly respected. 

»l The Requested State nay condition the surrender of the 
( 

property upon satisfactory assurance fran the Requesting State that the 

prcperty will be returned to the Requested State as soon as practicable. 

(1 

(2 

ARTICLE 18 

Transit 

Either Contracting Party iray authorize transit through its 

berritojry of a person surrendered to the other by a third State. The 

Contrac :ir»g Party requesting transit shall provide the transit State, 

through! diplomatic cheumels, with a request for transit which shall 

oontain] a description of the person being transited ar\d a brief 

statoTK^t of the facts of the case. Ho such authorization is required 

where • ir transportation is used and no landing is scheduled on the 

tcrrito y of the other Contracting Party. 

If an unscheduled landing on the territory of the other 

Contracting Party occurs, trcinsit shall be subject to the provisions of 

paragraph (1) of this Article. That Contracting Party may detain the 

person to be transittad for a period of 96 hours while awaiting the 

raquesc for transit. 
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AKriCI£ 19 

Expenses and Representation 

(1) Expenses related to the transportation of the perstxi sought to 

Requesting State shall be paid by the Requesting State. All other 

expenses related to the extradition request and proceedings shall be 
r 
borne by the Requested State. 

I 

(2) The Raquested State shall provide for representation of the 

1 equesting State in any proceedings arising out of a request for 

(xtradition. 

(3) No pecuniary claim, arising out of the arrest, detention, 

(xamination and surrender of persons sought under the terms of this 

' t-eaty, shall be made by the neguested State against the Requesting 

tate. 

ARria£ 20 

Language 

All documents subnitted by either Osntracting Party shall be in the 

English la.->quage,  or shall be  translated  into the Biglish language,  by 

the Requesting State. 

ARTICIX 21 

Scope of Application 

Itiis   Treaty   shall   apply   to   offenses   encompassed   by   Article   2 

cjanrdtted before  as well   as   after   the  date   this   Treaty  enters   Into 

fproe. 

ARTICU: 22 

Ratification and Pitry into ftoroe 

(1)    Vnis Treaty shall be subject to ratification;  the instxxments 

'. ratification shall be exchanged at Manila as soon as possible. 
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(2) lYiis Treaty shall enter into force 30 days after the exchange 

ot  the instrurents of ratification. 

woicu: 23 

Denunciation 

Either Contracting Party may tenninate this Treaty at • any tine by 

giving written notice to the other Party, and the tenidnation shall be 

effective one year after the date of reoeipt of such notice. 

IN wilNESS MHEREXir, the undersigned duly authorized thereto, have 

signed this Treaty. 

IDONE in duplicate at Washington this 27th day of Noverter, 1981. 

PDR THE GOVERJ^ENT OF THE 
irreD STATES OF A>ERICA: 

FOR THE OdVEWlMEJfT OF TOE 
REPUBLIC OF THE PHILIPPINES: 
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(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

APPEUDIX 

SCHEDULE OF OFFENSES 

Murder; assault with intent to caiinit nurder. 

f^uislaughter, homicide, peurricide and infanticide. 

Malicious wounding; inflicting grievous bodily hann or physical 

injiries including mutilation. 

Rap;; indecent assault. 

Unl iwful sexucil acts with or upon children under the age specified 

by Jve laws of the Contracting Parties. 

ation, white slavery including corruption of minors. 

Bio 

willful abandonirent of a minor or other dependent person when that 

mill )r or other dependent person is or is likely to be injured or 

his life endangered. 

(9) Kid lapping; abduction; false irn^risonment; or any other illegal 

det< jition. 

(10) Ext<irtion, blackmail, threats, and coercion. 

(11) Bobery; burglary; larceny or theft. 

(12) Off Jises relating to slavery or involuntary servitude, 
t 

(13) Frai d, which includes obtaining property, money or valuable 

securities by false pretenses or by defrauding the public or einy 

per: on by deceit or falsehood or any fraudulent m^ms, whether such 

deceit or falsehood or fraudulent means wauld or wauld not amount 

to 4 false pretense. 

(14) 

(15) 

pub] 

Elnbt zzlement or swindling; breach of trust; graft; nalversation of 

ic funds or property. 

Bril^ery, including soliciting, offering or accepting. 

(16) Off£ r^es against the laws relating to counterfeiting and forgery. 



(17) Reoeiving  or possessing  any acney,   valuable   securities  or  other 

property knowing the sane to have been tnlawfully obtained. 

(18) Arson. 

(19) (talicious injury to property. 

(20) Offenses endangering public safety through explosion, flooding or 

other destructive means. 

(21)j Offenses against laws relating to piracy, as defined by statute or 

by the low of nations; mitiny or revolt on board an aircraft or 

vessel against the authority of the captain or ocmnander of such 

aircraft or vessel. 

(22f UUawful seizure of an aircraft or vehicle. 

(231 Malicious acts done with intent to endanger the safety of persons 

traveling upon a redlway, or in any aircraft or vessel or bus or 

other means of transportation. 

(241 Offenses against the laws relating to fireams, annunitian, 

explosives,  incendiary devices, nuclear materials or nuclear 

devices, and other prohibited weapons. 

(25 Offenses against the laws relating to the traffic in, possession or 

production  or  manufacture  of,  narcotic  drugs,  cannabis, 

hallucinogenic drugs, cocaine and its derivatives, and otl«r 

substances which produce physical or psychological dependence. 

(26 Offenses against public health, such as the illicit manufacture of 

or traffic in chemical products or substanoes injurious to health. 

(27 Offenses against the laws relating to infortation, exportation or 

transit of goods, persons, articles, or merchandise, including 

violations of the custans laws. 

(28 Offenses relating to willful evasion of taxes and duties. 

(29) Offenses relating to false testijnany, perjury, or subornation of 

perjury. 
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(30) Making a false statement to a government agency or official. 

(31) 0 'fenses against the laws relating to the administration or 

o jstruction of justice. 

(32) Offenses ageiinst the laws relating to regulation of public 

2 toiinistration or abuse of public office. 

(33) C Efenses against the laws relating to the control of ocnfianies, 

cprporations, or other juridical persons. 

(34) Offenses against the laws relating to control of private ncnopoly 

or unfair ocnpetition. 

(35) Offenses against the national ecorcniy, that is, offenses relating 

o basic comcdities, or to securities and similar documents, 

ncluding their issuance, registry, oonmercialization, trading or 

ale. 

(36) )ffenses against the laws relating to bankruptcy or fraudulent 

insolvency. 

(37) offenses against the laws relating to international trade and 

transfers of funds. 

(38) leading, directing or inciting a riot. 

(39) Offenses relating to gambling. 

(40) Assault or threat upon a public official relating to the execution 

of his duty. 

(41) Escape and other offenses relating to evasion of sentence. 

(42) Offenses with respect to which both Contracting Parties have the 

obligation to prosecute by reason of a nultilateral international 

agreement. 
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Foreign Policy Aspects of 
O.S.-Philippine Extradition Treaty 

The U.S.-Philippine extradition treaty was negotiated as 
part of the Department of Justice's efforts to deal with the 
rapidly increasing problem of transnational criminals — 
criminals who, for reasons of improved international communica- 
tions and transportation, are able to escape justice by connit- 
ting a crime in one country and fleeing to another.  In the 
last several years, the Department of Justice has been engaged 
in a very active program of negotiating extradition treaties, 
and modifying others on the books to meet modern law enforce- 
ment needs.  The Philippine treaty is only one of a number of 
treaties recently negotiated or in the process of ratification. 
The United States has extradition relations with most countries. 

The problem of transnational criminals has become a 
significant one in U.S.-Philippine relations, given the close 
historical relationship between our two countries.  The number 
of persons of Filipino ancestry residing in the United States 
now totals about 800,000, and continues to grow rapidly. 
Several thousand American citizens live in the Philippines. 
Business and tourist traffic is also heavy.  There are a number 
of cases where persons accused of common crimes such as fraud, 
drug-related offenses, and even murder have fled from one nation 
to the other.  The Philippine-U.S. extradition treaty was 
negotiated to rectify this situation.  Both countries have long 
appreciated the need for such a treaty as a crime reduction 
tool. 

Negotiation of the extradition treaty was facilitated by 
the friendly relations between the U.S. and the Philippines. 
In addition, with the end of martial law, military tribunals in 
the Philippines were largely phased out.  The Philippine 
government agreed in the treaty that extradited persons shall 
not be tried by extraordinary or ad hoc tribunals, and that 
extradition shall not be granted lor the enforcement of a 
punishment imposed by such tribunals. 

The treaty negotiated with the Philippines very closely 
resembles those negotiated in recent years with other countries, 
most notably the one with the Federal Republic of Germany.  As 
is our standard practice, it applies retroactively as well as 
prospectively to extraditable offenses.  Extradition is not 
automatic in any case.  Each country, through its judicial and 
executive authorities, makes its own decision on whether to 
extradite based on satisfaction of the treaty terms and final 
Executive Branch discretion.  The treaty contains provisions 
which make political and military offenses non-extraditable and 
provides for discretionary extradition of each country's 
nationals.  The Philippine treaty contains other standard 
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safeguards concerning sufficiency of grounds for the provisional 
arrest and extradition of fugitives.  The treaty would thus be 
implemented pursuant to the normal judicial and executive 
branch procedures applicable in other treaties, a requirement 
the Philippine government understands and accepts.  Although 
the Philippine press and some U.S. media accounts have at times 
reflected misinterpretation of the treaty's provisions and 
intimated that the treaty could be used to extradite political 
opponents of the present government, the Philippine government 
explicitly agreed to and understands the treaty's provision 
excluding extradition for political offenses or politically 
motivated requests.  The Foreign Minister of the Philippines 
has confirmed his government's view that the treaty is aimed at 
common crimes, not political offenses.  We have no reason to 
believe the Philippine government would jeopardize the treaty 
by making improper extradition requests.  In any event, the 
treaty clearly gives to each requested state the final authority 
to make its determination on whether extradition should be 
granted. 
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LAW ENFORCEMENT NEED FO? PHILIPPINE EXTRADITION TREATY 

Since the Spanish-American war there has been a very close 

relationship between the Philippines and the United States. 

The United States has two major military bases in the Philip- 

pines, and a substantial number of other Americ;an5 live in, 

work in, or visit the Philippines.  It is estimated that there 

are approximately 800,000 Filipinos, and American citizens of 

Philippine origin, living in the United States. 

This close relationship is characterized among other 

things by a significant amount of criminal activity involving 

crimes committed by persons in one country who seek sanctuary 

in the other country.  Without an extradition treaty, there is 

no effective way these persons can be sent back to the country 

in which they committed the crime for prosecution or service of 

sentence. 

In July, 1980, the FBI listed thirteen persons, who it 

knew to be living in the Philippines, who had been charged with 

serious crimes in or against the United States.  These persons 

include two charged with murder, four charged with bribery, and 

several others charged with substantial frauds or embezzlements. 

Since then we have been contacted by a number of federal and 

state law enforcement authorities desiring to obtain the 

extradition from the Philippines of persons who had committed 

serious crimes in the United States.  We have been informed by 

Philippine law enforcement authorities that they are interested 

in the extradition from the United States of a significant 

number of Philippine nationals who embezzled large amounts of 
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money from Philippine banks and/or government agencies and then 

fled to the United States. 

For the above reasons, we believe there is plainly a 

significant and growing law enforcement need for an extradition 

treaty between the United States and the Philippines. 

I8-«n 0-83 23 
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LEGAL ASPECTS OF THE U.S.-PHILIPPINES EXTRADITION TREATY 

1. Q:  Would the United States under this treaty auto- 
matically gramt extradition requests made by 
the Philippines? 

A:  There would be nothing automatic eUsout extradition 
under this treaty.  As under all of our extradition treaties, 
each request would be carefully reviewed by the executive 
and judicial branches of this government to determine whether 
the requirements of the treaty have been satisfied. 

2. Q:   How does this treaty protect the rights of the per- 
son whose extradition is sought? 

A:   Some of -^die- more important safeguards written 
into the treaty are: 

—The offense for which extradition is requested must 
be punishable under the laws of both Parties. (Art. 2) 

—Neither political., nor military offenses are extra- 
ditable; nor will-:eSxtradition be granted if there 
are substantial grounds for believing that the 
request is politically motivated. (Art. 3) 

—The person sought must not have been either convicted 
or acquitted tn the Requested State for the offense 
for which extradition is requested. (Art. 4) 

—The Requested State has discretion to refuse extra- 
dition for an offense which is punishable in the 
Requesting, but not in the Requested, State by the 
death penalty, unless the Requesting State provides 
sufficient assurances that the death penalty, if 
imposed, will not be carried out. (Art. 5) 

—An extradited person may not be tried by an extra- 
ordinary or ad hoc tribunal, nor shall extradition 
be granted for enforcement of a penalty imposed by 
such a tribunal. (Art. 6) 

—Extradition shall not be granted for an offense when, 
under the laws of the Requesting State, the statute 
of limitations, applicable to that offense has 
expired. (Art. 7)   _^ 

—Neither Party is bound to extradite its own 
nationals. (Art. 8) 
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—A request for extradition must be supported by 
such evidence as would provide probable cause for 
the arrest and ocninitted for trial of the person sought 
if the offense had been committed in the Requested 
State. 

3. Q:  Is a person charged with a political offense 
subject to extradition under this treaty? 

A: No. Article 3, Paragraph (1), of the treaty 
expressly provides that extradition shall not be granted 
for a political offense or an offense connected with a 
political offense.  It further provides that extradition 
shall not be granted if there are substantial grounds for 
believing that the request for extradition has, in fact, 
been made with a view of trying or punishing the person 
sought for a political offense. 

4. Q: Who decides whether the offense for which extra- 
dition is sought is a political offense? 

-•.^ 

A: Article 3, Paragraph (1), provides that any question 
as to the application of the political offense exception 
shall be decided by,the "Executive Authority of the Requested 
State," which, under our system, means the Secretary of 
State. ' 

5. Q:  Is the United |tates-Hulippines Extradition Treaty 
unique insofar as it provides that any question involving 
application of the political offense provision is to 
be decided by the "Executive Authority" of the Requested 
State? 

A: No, this provision is standard in our most recent 
extradition treaties, for example, our treaty with Mexico, 
which entered into force on January 25, 1980, and our recently 
ratified treaties with Colombia 2md the Netherlands. More- 
over, the Departments of State and Justice support legisla- 
tion — S. 1940, the proposed Extradition Act of 1981 — 
which would remove the political offense issue from the 
courts and place it within the sole discretion of the 
Secretary of State. 

6. Q:  Is this policy — ^^^  the political offense issue 
should be within the-eicclusive jurisdiction of the 
Secretary of State — an initiative of the Reagsm 
administration? 

A: No, the Mexican, Colombicui and Dutch treaties 
were all negotiated and signed during the previous adminl- 



stration. Moreover, -the forerunner of S. 1940, which 
contained identical provisions concerning the political 
offense issue, was introduced during, emd was supported 
by, the previous administration. 

7. Q: Are there qualifications to the political 
offense exception? 

A: Yes, Article 3, Peuragraph (2),states the stemdard 
qualifications.  It provides that two sorts of offenses shall 
not be considered political offenses: (a) the murder or 
other willful crime against the life or physical integrity 
of a Head of State or a member of his family; and (b) an 
offense with respect to which either Contracting Party has 
the obligation to prosecute or extradite by reason of a 
multilateral intemationcLl agreement. An example of the 
latter would be aircraft hijacking as defined by The Hague 
Convention of 1970. 

8. Q: Why should a political offense claim be decided 
by the Secretary of- $tate, rather than the courts? 

A: As stated earlier, the previous administration was 
also of the view that the political offense should be within 
the exclusive province of the Secretary of State. A provision 
to this effect.was included in sm amendment proposed by 
Senators Kennedy, Hatch, and Thurmond to S. 1722, the Criminal 
Code Reform Act. The reasons for the proposed change were 
well stated in a memorandum of law explaining the amendment, 
which was printed in the Congressional Record. 

"First, the most modern United States extradition 
treaties specify that the executive branch of the 
requested country shall decide the applic2ibility of 
the political offense exception. Moreover, under 
present case law the courts generally shun deciding 
whether the foreign government's extradition request 
is politically motivated, preferring to leave that 
decision to the executive bremch.  Thus, the approach 
adopted in the proposed subchapter is not a radical 
departure from present law.  It should be noted that 
the political offense decisions are made exclusively 
by the executive brsmch of government in several foreign 
countries, including Canada and the Netherlands. 

'Second, the decision to shield a criminal from 
extradition on the ground that his offense was 
'political' is not the kind of issue which lends 
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itself to resolution through the judicial process. 
There are few truly objective criteria by which a 
comprehensive definition of the term 'political 
offense' can be based,* and a public court proceeding 
is not an appropriate or desirable forum for careful 
analysis of a friendly foreign state's intentions 
or political system.  Rather, a decision on the 
'political offense' exception is (as the name 
suggests) inescapably political in nature, and 
inextricably intertwined with the conduct of foreign 
relations.  It is an issue best left to the executive 
branch to decide, much as the decision to offer poli- 
tical asylum is an executive decision. 

"Third, a decision on the political offense exception 
can have a devastating impact on United States relations 
with the requesting country. The potentially crippling 
effect of such decisions on foreign affairs is parti- 
cularly great where it could compromise United States 
efforts to combat international terrorism.  The present 
law exacerbates thi-s^situation, because frequently 
the United States government, through the Departments 
of State and Justice, must take a position on the 
applicability of the political offense exception 
while the case'is before the court.  Moreover, the 
government must? take this position publicly, before 
all the evidence and arguments are in, and despite 
the fact that the court or the Secretary of State may 
siibsequently decide against extradition on other 
grounds.  By contrast, the approach taken by the pro- 
posed subchapter permits a more informed decision 
on extradition to be made in a manner less likely to 
be offensive to the friendly foreign government 
involved in the case." 

9.  Q: How under the treaty would a political offense 
claim be presented to the Secretary of State? 

A: The procedure under this treaty would be the same 
as that called for by S. 1940 — the Proposed Extradition 
Act of 1980. That bill, which places the political offense 
issue within the exclusive jurisdiction of the Secretary of 
State, provides--that any evidence or argument the fugitive 

*For instance, in In re McMullen, No. 3-78-1099MG (N.D. 
Cal. May 11, 1979) , a federal magistrate in San Francisco 
barred the extradition to England of an admitted IRA bomber, 
holding that the fugitive's action (blowing up an army 
barracks in England) was an offense of a political character. 
This decision was a considerable setback for United States 
efforts to control international terrorism, and could make 
the United States a more attractive refuge for members of 
the IRA, the PLO, the Beider-Meinhoff gang, the Italian 
Red Brigade and other terrorists. 
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wishes to present to the Secretary shall be in writing. 
The memorandum of law submitted in support of S. 1722 
explains that the Secretary would not be obliged to provide 
a formal hearing for a fugitive who claims the benefit of the 
political offense exception, but would instead utilize the 
resources of the State Department for gathering evidence 
and assessing the fugitive's claim.  In the course of assessing 
the merits of such a claim, the Department would, of course, 
welcome the views of members of Congress, concerned citizens 
and other interested parties. 

10. Q:  Is the treaty intended to be used for extraditing 
Marcos opponents, such as Benigno Aquino? 

A:  Like other extradition treaties, this treaty is 
directed against common criminals.  It is not directed 
against opponents of Marcos.  As already pointed out, the 
treaty contains standard safeguards barring extradition for 
political offenses and.j>olitically motivated requests. 
The Department of State.^has made it clear it will enforce 
these safeguards.  In any"'.^event, the Department of State 
does not believe that the Philippine Government will request 
the extradition of persons for politiccLl offenses or for 
political reasons...' 

11. Q:  If a martial law regime, including a mcurtial law 
court system, is ifeinstituted in the Philippines, 
how will that affect extradition requests from the 
Philippines? 

A:  Article 6 provides that an extradited person shall 
not be tried by an extraordinary or ad hoc tribunal in the 
Requesting State, nor shall extradition be granted for 
enforcement of a punishment imposed by such a tribunal. 
Hence, the Department of State will not extradite a person 
to be tried or punished by a martial law court. 

12. Q:  How will the treaty apply to "U.S.   servicemen 
at Clark and Subic Bases? 

A:  The treaty does not apply to active duty servicemen, 
members of the civilian component and dependents of both. 
They will continUB--t^ be covered by the criminal juris- 
diction provisions of the Military Bases Agreement of 1947, 
as amended, which provides^a basis for the return of covered 
personnel to the Philippines to stcmd trial for criminal 
offenses committed there. 
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13. Q:  How will the treaty apply to former U.S. service- 
men, former members of the civilian component, and 
dependents of both who were in the Philippines under 
the Military Bases Agreement? 

A: These persons will be subject to the provisions 
of the extradition treaty, just as any other civilian 
Americcm would be.  Both countries have assumed that 
criminal jurisdiction matters relating to members of D.S. 
forces, of the civilian component and dependents are 
adequately covered by the Military Bases Agreement of 1947. 
Any request for extradition of such persons would therefore 
be subject to appropriate scrutiny by the United States 
Government. ,•   ' 

14. Q:  What proof is the Requesting State required to 
present to support its request? 

A: Article 9 sets'forth in detail the information 
and documents which must be submitted by the Requesting State 
to support its request {.(^o extradition. The evidence 
presented must be sufficient to esteiblish the identity of 
the person sought, and include a factual description of the 
crime, the applicable law relating to the crimes, a judi- 
cially issued arrest warrant, and any other evidence which 
would provide £>robable cause for the person's arrest and 
committal for trial if •the offense had occurred in the 
Requested State.  It is^significant to note these require- 
ments meet the U.S. Constitutional standards for probsOsle 
cause. 

15. Q:  Is the Philippine treaty unique insofar as it 
provides that it shall apply to offenses committed 
before as well as after it enters into force? 

A: No. Virtually all of our extradition treaties have 
similar retroactivity provisions. Examples au:e the extra- 
dition treaties with the Federal Republic of Germeuiy, Finland, 
Japan, Norway and Mexico. 

16. Q:  What happens under the treaty if someone is extra- 
dited to the Philippines on one charge, say tax-evasion, 
and the Philippine government later seeks to prosecute 
that person on another charge? 

A:  Article 15 of the treaty contains the Rule of 
Speciality, a long-standing restriction on such situations 
in extradition treaties.  This rule prohibits, subject to 
certain exceptions, the Requesting State from detaining. 
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prosecuting or punishing the person extradited for an offense, 
committed prior to extradition, other than that for which 
extradition was granted.  This prohibition may be waived, 
under certain conditions, one of which is if the Requested 
State consents to the person's detention, prosecution or 
punishment for the other offense. The Requested State retains 
the inherent authority to deny such consent for political 
offenses, politically motivated requests, or on any other 
grounds on which extradition could be denied or conditionally 
granted. Notably, when the Requested State's consent is 
required. Article 15 provides an opportunity for the extra- 
dited person to submit written views to the Requested State 
concerning the offense for which consent to prosecute or 
punish is being sought. 

17.  Q:  What are the step-by-step procedures followed 
in handling a foreign extradition request? 

A:  The following procedures apply when the United 
States receives a requelst for extradition from euny foreign 
government.  The formal,"xequest for extradition and the 
supporting documents are first certified by the U.S. 
embassy in the requesting country, and then forwarded to the 
Department of State., If, after preliminary review, the 
State Department determines that the documents are in order, 
that the request ooities within the scope of the treaty, and 
that there is no credible defense (for example, that the 
offense is a political offense or that the request is poli- 
tically motivated), the' request and documents are then 
forwarded to the Department of Justice for further review 
and appropriate action. 

If the Justice Department determines that the documents 
are in order, it files them along with the request for extra- 
dition in the appropriate federal district court. The 
Justice Department then obtains from the court an arrest 
warrant and secures the arrest of the person sought, pending 
the extradition hearing.  In rare instzmces, bail may 
be granted to the fugitive, when special circumstances are 
shown to exist. A hearing on the merits of the extradition 
request is then held before a United States Magistrate. 
The Department of Justice usually represents the interests 
of the requestirig^pountry in court.  The fugitive is 
represented by his own or court-appointed counsel and, under 
current laws, may raise-with" the court any defense to 
extradition provided for in the treaty, including the 
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political offense exception.  (Under the Philippine treaty, 
other recent U.S. treaties, and the Administration's bill 
(S. 1940), which is the Senate version of the proposed 
Extradition Act of 1981, the political offense issue would 
be decided by the Secretary of State only and not by the 
extradition hearing magistrate.) 

If the Magistrate finds that probable cause exists 
to believe that the person committed the offense and that 
extradition is otherwise warranted, an order of extradi- 
1;.ability is issued and the person is held in custody 
(again, eligible for bail only under special circumstances). 
The judicial record in the case is then certified to the 
Secretary of State~^€or the exercise of his discretion as 
to whether extradition should be granted.  Under existing 
law, the fugitive may seek judicial review of the Magistrate's 
finding by petitioning the District Court for a writ of 
habeas corpus, appealing denial of the writ of habeas corpus 
to the Court of i^jpeals-,. *n<3 ultimately petitioning the 
Supreme Court for a writ of certiorari.  (Under proposed 
Senate and House legislation, the Magistrate's finding could 
be appealed directly to a higher federal court by either 
the fugitive or the government.) 

The Secretary of State malces his determination talcing 
into account the judicial record, the circumstances of 
the case and the written views of the fugitive. If the 
Secretary determines that extradition should be grcmted, 
he authorizes agents of the requesting country to ta)ce 
custody of the person and convey him to that country. 
The Secretary may condition the surrender of the fugitive 
on whatever grounds he deems reasonable or otherwise 
appropriate. 

If the Secretary determines that extradition should 
be denied on, for example, political offense or other 
grounds, the requesting State is notified of this action 
and the person who was being sought is released. That 
person may not thereafter become subject to extradition 
for the offense in question pursuant to a request from 
that State. 

18. Q: How would the United States deal with an extra- 
dition request from__tlie Philippines based on fabri- 
cated charges against someone in the United States? 
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A:  As in every other case, extradition requests 
from the Philippines would be subject to screening at a 
number of stages.  The first opportunity to review a request 
to determine its bona fides is when the United States Embassy 
receives the documents 2md mzJces its certification as to their 
admissibility before the local courts.  If the Embassy has 
reason to believe that the request or documents are ill- 
founded, whether for political or other reasons, the Embassy 
may return the documents or seek guidance from the Depart- 
ment.  The next screening of the request occurs upon receipt 
of the docviments at the Department of State, where, again, 
fsibricated or ill-founded charges against someone would be 
caught, if missed during the first review.  The Department 
of Justice must then,determine whether the documents will 
stand up in court-t:© careful judicial scrutiny.  If the 
Justice Department determines this question in the affirmative, 
the United States Magistrate must determine at the extra- 
dition hearing whether the documents establish sufficient 
grounds to believe tTTat extradition is warranted.  Assuming 
the person is found e:xtraditjQ}le, he may seek judicial 
review of the U.S. Magistrate's finding, thus providing 
further security against''ill-founded charges.  Finally, 
the Secretairy of State again reviews the case in determining 
whether to sign the surrender warrant. 

In light of the systematic review process that is 
followed for each request, it is highly unlikely that a 
request based on fabricated or dobious charges would result 
in extradition.  Moreover, it is considered unlikely that 
the Philippine Government would seek to submit a request 
based on such charges. 

19.  Q:  What is the history of negotiation of the U.S.- 
Philippine treaty? 

A:  Negotiations on this treaty opened in Manila 
between May 21-May 25, 1973.  The talks were then suspended, 
pending further consideration, as noted in the official 
press release which stated, in relevant part, that: 

While a general understanding was reached on most 
natters pertaining to such a treaty, a number of 
important~u..ssues will require further consultation 
and discussion-.  The two goveriunents agreed to study 
the questions still_puCstanding with a view toward 
concluding a satisfactory extradition treaty which 
will accommodate their mutual interests. 

Important factors which influenced the U.S. decision 
to agree to resumption of the suspended negotiations in 
1981 were the lifting of martial law in the Philippines 
earlier that year and the dismantling of military tribunals 
in that country.  Negotiations resumed on September 17, 
1981, the treaty was initialed on September 22, 19S1 and 
the signing ceremony took place on November 27, 1981 in 
Washington, D.C. 
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statements by Foreign Minister Romulo 
^d^nister^of State Tolentxno on 

Extradition Treaty 

I.   twnMt!   tomia cuin r. nimo <m [i-nuiM 
un uumirnui uiutc TMIMTIIO [VHISIZIO nmicLT THAT 
rsiiHui orrmis HOT suutci TD mitiT tonuti. 
lOKiniM SlilCB USO 1IA1 ruiTICULT WTIVATID 
umoa aiKi mnt MI n covint, un t»T nik 
or •ritiriw ituiit ii is.- cu u iniuini. 
arpetiiio> iiioii   icuiti uan us inui ii.i. nun 
10 ujici iiiin.   tut mmuii 

L   twuibi iumtiiii lofmo tssuts « faiss mijtfl 
oa riiiuuT t ncn nin iiusmiiio uricii 
camciiiM •offosiTtoi utntms i> lu woTto fikitl 
•n un uwcito > cairiiu uiini lit o.i. nuii't 
UTiricMioa or mc   ir-n cnuoiiiM TIIATT.' 
11 III iiiiui >oiMO smssit lui roiiiicu orriras 
M{ cxctuno rion coniacc or IRE IUIIT, *m mil lit 
mill viii nt [luiuii (ii<uiiica IM uinii 
Hilt ttrou nil HUT iiiiwut. 

I.   maiiiti IT siiu r« roitici triiin, ii-nu<oi 
un itmciit »v(iNniMt PUTT riciMt, UTUIO TOUVTIW, 
II t mici siiico luT ujicTioa or in IIIIIT 
•VMID It A UtAT OUUAVICC TO TIE FItlPIIO PtO^lC,* 
ACCMOIIC TO rtltVAAr 1 'OUllITIII'  ACCOIWT.     TDltRIIM 
STAUD HAT II VAS SIIIIK 10 COIIItl  lOaOOAKI AU 
niSUVDllSTAIIOIIC or TNI TRIATT,  AM OtSCUSStt IICHIJGKII 
or Til TMAIT.    ATTII imAIIIK HAT POIIIICAl orriiui 
iKi AS iitmioo, smnisioii. iiiisoi. AM SIIITIOI 

All luiooiD rion iii TIIATT, it iifoiiteiT STATCO 

TiAT ini oninuT oriiiiii LKI miCHi, AISOI, luiwi 
POSSEISIOO or riRIAAnS MICH will COmiTTEO II lElATIOII 
TO potiTKAi orrints CAUOT n IATAAOITEO. 

4.    TOIIKTIIO P01ITIO evT TIAT EXTIAOtllOII MnO 
ni IE PtiniiiEO IM oriEnis iiiEO iiiooi A IIIUIAIT 
TtllUUl,  AM VIU 101 IE AlinCD ir IK! iioucstci 
COUHTIT SOSnCIS AtCltSIO  IS lEIK IIOWII lAtl TO H 
TiiEO rn A poiiiiCAi oiriisE, o« loi AI orriisi aoT 
conili IT Tat TtiATT.   11 010 eisiin IAAI IWIMI 

ir TIC PIEStOIVT VAS AI EXTIAOITAIIE oriiau. 

I.    ACCOtlln TO 'DAIIT IVItSS' AITiai SAnI UT 
KAOtiao -loiiaiiao AIIATS  FIUS oa III.ATT/ Tonnin 
UIO SIIISSEO -IIAI Tit TIIATT coasTimis luaillSTA- 
1IM or (.1. nceoaiTioa laaT lu laii V lu AM 

coasiiTiiTiOBAi oiii fiocEss Eiisi II 111 riiiippiais.- 
•I v«j ouoiio AS SATiat    •! ooa'T iiin OM witianiai 
woit EiEi iiT TO ciiomrEai TIE CIEAI THUS or in 
TIEAII,   lECAUSE  III PtICt   IS TOOJIIU,   lAnllT TIC 
loss 01 coarioiKE AH iiirsT or HE DIIKD JIAIU Mica 
"AT TItl AIIKAII  Tit IllATI.-    TOlIIIiao,   ACCoaOIH 
TO •Ewiiss," iiAito •. . . IIAI aow or i« IIIIPIM 

IIAHIS II lot IS-IASEO OrPOSITlOa CAI It EI1IA0I1EI.- 



360 

Mln**ter of State Tolentlno's February « Statement on Treaty 

. .!• < uitne HKierKn roiniii nuTot no 
•lent uvicTit uunitnu UIMO THIIIIN 

STATED THAT THE CHARGES AGAINST MANGLAPUS, AQUINO 
AND SALONGA ARE SUBVERSION CASES. AND THEREFORE 
NOT EXTRADITABLE.  IN FEBRUARY 5 "BULLETIN,' lOLEBTINO 
IS REPORTED TO HAVE STATED IN ADDITION THAT THE CHARGES 
ORIGINALLY WERE FILED BEFORE A MILITARY COURT BUT 
WERE TRANSFERRED TO CIVIL COURT ON ORDER. OF "HIGHER 
AUTHORITIES."  HE NOTED. HOWEVER. THAT ATTEMPTED 
ASSASSINATION OF THE PRESIDENT IS NOT CONSIDERED A 
POLITICAL OFFENSE AND IS EXTRADITABLE. 
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Fcbrusry 1, 19B2  Philippine atateaent on extradition treaty 

SnjCCI:    (IIIUITIM latri: 
raiiiut orrinu nciiti 

miciiti aniu auinti 

1.   •   swiun.   m iciift uaui MIMII ta n- 
ntrsi to TU riBiMUT ii viriiK in KUIK W 
nt rtiiTiui orrtncs nciiM cr vn iniuiTtM 
man.      MiMii'S ittTii au uniiiit niss 
craua locntin a tiunin « roiMiui vnnit. 
in smun. 

rt 

>.    Bi    II 1 itiiwir TO III itsilun ic ruiiucin 
« jusui n, unn u, mictin unui 
itmiK Mnat lu un titmi ic in ruiiiMn 
CMiinti 01 ioniM Htiiion, ouirTiu ciiitii 
rcin< in TO inufiiiM IU<IT. incmcuiT, in 
mniui tfiiias aum.   jtmai u -miitii.- 
nroiiiit 01 Hooia'i imii iiautr nu roaa 
nxT), iIiMiMO 'roitttH lOT iinco io intunioi 
ran.-   -TIKI lamui- or lit un oaT iitMiui 
"cniaoiiioo ratt loi aiitfo at ivtaToot.' aoo 'oaiii 
l»uss- taig •ciinitais an rniiicai rocs, laacn 
or malt.- 

I.    w   rviMU vKsn laai at vitiio to aairt 
•aim or iiian as le coaaici -tiaovoas   tna- 
laiiovs.*   u sail itiaiT is koi ntaai lo -com 
MI raaiicinai initiioai ot MOHP or riasoa an, 
ctiiainT, 001 raiticai 'Kirocics* o« rocitms raon 
tot niiipriHS.-   accHsiK to rnss ucowit itiiii 
ttatcD taaf 'as is aov vainasai raaciia, roiiiicaL 
orriisis ait Ii»iicmt iiciinia,- an laat -laiatt it 
ID iHU tiaa a Pnnivi luairisiattoa oc laz rocict 
or lit riiLimms ie CMMiaii i> lit iiroai or m 
intiiaiiOMai conriMiit to lE^atss caint.-   ranoia 
aise MM lu rgin laai -raotision oc iiiaii aan 
nil paiitaita afifi laiaiiis Mica o.s. las coscivetl 
mn oiiti couattiit.- 

a.    u   a laint iiutat uiiai ii -iiKS joanat* 
•am riiauaii i uaniai -lowiti iisi M grriisii,* 
uiaits sinaH siaiiKiis aiiiiuito to ninoia 
coaciiaiu III latait.   aaimi iwicaris laai lit 
tilalT las in nosi Cfirvaiatasivl cfirtaau or 

,oiriists.   arm a aiiir tistmiiM or ton or nt 
connai CKiniiu orrisscs COYIIID IT lai laratt, 
tot aiiiat OMiis niooia-s oaiiivaiioi taai m 

luait lu a riv laoao uitcioiis tiat vttii in 
roitniti coniau or in iiiai|, as rii iiamt 
III siciioo or lit man •taiiit Vila iiiiuiis, 
tmosint, aimiiioi. tic, ta uciioa naiin vin 
UKOIICt. 

>.    u   II tisnssioi or reiiiicai irrtnti, HWU  ; 
siaits ctiinmiioi er Mtini u erriisi it l 
potiiicat 01 101 IS tin tr lo lit tncviin iiaaa      | 
or lit uowsTta siait.   tiis is sorciiin iiv, n 
mis. an -it iniiMi to laaiat rossiiit jnicia 
intirtaiitt ii lit luiiit.- uiiat poms OBI IUI 
moil aa oiiii -viiirn caiics auini lai iirf 
or III itao or siaiE oa a ntiata or iis raiiui itMJI 
izitAoiiiBK orrints.   It PoiKUo 001 IBIS IS a 
ticiioi 101 oiiuaaiii iinoMO 11 lit i.s. oaari. 

I.    Off   uiicit imieaito laai -iwooiiii somnr 
ia> tiaitt laai ill laiair vis -ao(«t oou- roc siniai 
tlaas ituou or lit raorisioa laai aa tziiaoiTtt 
rtasoo covio ao? tt laiio it aa maaoaouui laiiaoaL 
swci as lit niitiaat covais isuatisato OOIIK Miiiat 
lav.   Vila tat aisiuaiuNc or naiiiai lav, aiiiat 
•oits. vat vas ctcaa roi in conriiiioo or tat latan. 
uiicii coKimi it tmasiiiu in iiiaouiin aaioa 
or lit latait aia taat a aomti or sonaaiffvi ornciait 
-HO Dtraauoto son tialt aUKIls- aw iscapct II IB 
siatts Mt lov tt tniaBitto aao ptosicutti. 
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WIJEC1: (ouiR aomae Dimes ixiiuiiiM TICATT Kinct 
ti orr»s(iiM L£*eiu 

I. IDICICI uaisuT itsutD ronowiK rttss itiiuc 
rcHun It 

1. KCII MSIC:    Cri IIU OrroSIIIM UnrAlCN AUinT 0.1. 
SlRtU MTiriUIlMSf [XIIAOITIM PftCI. 

rouia HUisKi cuin p. iionuiD IOMT uiMctiio OP- 

rmiiw (KitfMTs II im UMIUP SUUS UD MVC iMMCiitD 
A CUlPftlSR UklRtI IRC 0.&. SINATE'S RaTiriMIIQM tf 
IM RP-m [XTtUDlTloil IIUTf. 

IKE  ePfMIIIW  IS lUIIRfi  IT  AfrtU » TIE  AMttCU SCRi- 
TOtS 1U1  IRE  TIEtTT   IS OltECUB MAIMS1  OPPDSniM 
tiurn  IR tiE  R.S.   Mfi MT Kavt  ItlR  IKfOlVEP  IR TNC 
connisstu or roiiTicu oritMsrs, lonuto SAte. 

-EPNXI iRtI AATt  NOT  RCA9  AtTIClElOf  IRE  PAC1  WRICI t 
lUtUHS PHIIICAl Of MRUS riOn IIE UST or  EXtRUII- 
A«U CtliSS 01 IRET CROOU TO ICHME UTICll R UIICI 
STATES UAT tXIAADITIOR SHAH ROT BE UANTCD EM TU 
EiiroRaiKRT tr A PERAIIT inrouo IT AI CXTIADIDI>JUIT M 

AO ROC TRIRORAI/ TRE fOREICC IIIRISTEt POIRTED Otfl. 
AR IWnt or AM tXTIAUOIRAftT M AO ROC TllliniU. IS 
A nitlTAAT COURT. 

-THtRE IAS IIEH AR8 TNtRE Will IE 10 UUNIION OR TIC 
PART or TRE PIIIIPPINE COVEXimiHT 10 AfPlT IHE EXTRA- 
DITlOf TRERTT 10 POtlllCAI   OFftRSEl.-RE  OtCtAIEft^ 

IRIS VAS STRlIStD IT  SOllCITOR  URIAAt  tSTCllTO ftfKOOU 
VMO M1C01IR1E0 HE IREATT  IR RIS SlATEnLKT   ItrotC   IlC 
lAlUU PAISAMA rOREICN RtUIIDKS COMlTTCC  lAST 
VtMISOAT,  J lEilUUr. 

CfiriRU  lOfUO NOTED  1RAT  IRE  PRIliPPIRtS   IRITIATU 
MfCOIIAllONS EOl IRE  PACT  U EARll AS 1ST),   'lOHC 
•tfOlI  Am DECISIWI  Oil POllTICai.  OR PMMICULT-tllATtl 
OrriKIS VIIE RAMOED DOM IT PNIltrpllE nitlTART COMIt.* 

REBUniltC CRUCE]  TART  INEIE  RAl IIII ONDOt  RASTE  AHO 
lAcx or piniiciTT IN ornciAi RP CUCIES VITI IESPECI 

10 TRE  IltATT'S lATiriCATlOR,   ROfWO EtflAINEO.   tf 
CRAiailU or TRE COnniTlEE ON EMEIM lElATIOVS OF  IRt 
BATiSU,   THAT  TRI  ronnHUE  tAST  HHISDAV   t3  ftlXWltl        I 
URUinOVSlT DCCIOIO  TO CAUSE   TRE  PVIUCATIOM  OT   IM | 
rm TEXT or TRI TREATT II nuoi laitoPOLiiAR DAIIICS       ' 

An 10 IRVIU   IRURESItl PUIKS 10 SURIItl IMtl ICIM-    . 
AKOA 10 TRE COnniTTEE IT (EUlUXT 1),   111). 

OPOR RIADIR(  TNE   ninORtCOA.   TIE  COffltllEE,   UCOIOIRt U       , 
lOnVie.   VIll   ASK  IRE  AtlUOaS or   SUCH  nlnCRANOA TO VHICI 
AOontoNAi tmoRnATiev vnno u NEEOEO TO APPIAC it- 
POat  IT.   (NB QUOTE     BOIIIIRAl 



February 3, 1982 InterlB National Asaenbly hearings on 

the CS-Fblllpplnes extradition treaty 

,   irid in nuins, SMiciin unw ftrnin 
amat cMiiciti •aiuii nitcMcirTion itrM 
ciic«<UD u»nin i>i intif.-   i> uiici i« > 
msKo w errniiiw •juietTui riuctiu ->ir 
U1U, It imniD i»< iwKt iiMiMi iiaicH iwin 
ua iM nwauus ui >DI miuiiMti nuti ill 
nofitiMt ifctni TUin tvusUT MMIIITS UT rtam 
Kiu iiKuiiu ir ii II luiK uucii uron <i 
•cniuxiiiiuT liiiMui- na'u •niinuT cam. 
Knsni tmtiXD lui uua lu IIIIIT VU iiin 
ncotuio. If 'lU n riisoa M uovr oi rititn 
II nin )o ic cniuiTte.-   vpucaUT sirii tiiiniK 
1e AOVIirO «N» ntHCtVUt,   KKDOtt ItID TItT  11  It 
'camiMUT inrnsif.i ua w\ aumuiiip uKoti in 
m>ir iiti UI coniMKin vnim rut »v ciiuc« 
untni orrotiiiouisn. H UH\ iiiiti ctifi vwtD it 
iiurvtKiiD rt»i niinuT ie civii courn.   nt »it» 
TMii iKii « novt niCKi It iiTtirifit& IT lit itmfsin 
COUVTIf IS ITILWUI CIICimvfNTlOB OT 1U TItin/ 
uD uinitin iiii raiTicM orfiius AU IOI 
cmm IT in iit«iT. • - 
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January   28   Interin Hatlonal  Assenbly  Hearings 

sauicii' tnutiiiw mm 

1.    StffiRUT:    aiTUM rOMICV iriATIMS COnniTTCE, 
' lEMtO IT rMnlM KOnutO,   RIID-RCUINCS ON «. I./PHILIPflMES 

iiiiuiiioii ooiT jiHuuT ii.   int vnnsi. suiciiu 
nniU limilO MIIWE*,  MID:     Ul    tuiti.is 
UTIDW1IVC;   •)  PKITilu UD SOnC OIHII OfrtHStS 
Mt HOa-UllllDITUlt,   Utl REOUISTIO S1*TE UOUID DfClOE     . 
WTitt or wrinsi: ic> >cti Of TCOMisn vnnt ii 
iiitunuit, >« Bi itit»iTin> mocEss   is nni 
sinfLE.   rEiiDDIA SCMtrmtD TO COHII»U[ lESTrr^ar 
EEMUUT 1.     OPrOSniOM -SHUOV CftitNET* EOKEIU 
«rr«in tPoiusnM, usEnsuiuN FERNAUDEI, SAIO 

UEMI CDWt tllFlE DISSERI OT orrOSII >0>ISIS EI«I>C 
II IS., MO EiriEISEO EEU IKM COT wniLO CIRCUnVEal 
rOLinCU OTFENSE Exclusion IT UARCIRS rOllllUL 
•rrEnfn VITI cemai OIKS, IUKIK r«ss IEPOITU 

iinua-s STiiEKins EnEnsinir.   EM sunun. 

1.    HE EORIIU lEKIlO*: COnniTIEE Of  TRt IMUUC 
runUSR HELI MIRRIHCS VJ THE US/fHU IfPINES 
CXTRLomOi: IIEATT JRUUUT IE.     RREtEVT VERE fORETU 
niHISIER CMIOS p., ROnJlO,   RSSInlLTnER EnfUHUEL 
riiui—irpoiaiio IT Romno lo cui* INE SESSIOK— 

WD UTURO TOIEunifO,   UW JUSTICE  nItilSUS RIC&RDO 
C.   rUNO.    ROWLO SalD THE PRIllfriwES MAO 'VAIIEO 
rw SEni TEus TO mvE Tan IRERTT couciutiEO.• 
101EI1IMO SaiD TRRT Vila TaE SICaillC Of TRE TREtTT, 
'IRE U.S.   COVERKnEUT RECOCailES TRE PaiLIPPIHEl* 
UREaEaCE ID IRE RUIE Of laws.-    PEUEI SAIO IK 
1REAIT PROCESS VAS A *RECOCRIIIOa Of IRE POWER Of  IRE 
ItlUai 10 lATIET A IREATT.- 

I.     IKICnOI CfatRAl  ESIEIIIO IIEaDOiA,   MO WAS laE 
MT't SUE VllaiSS lEIOlE 111 COimitlEE,   CAllEO 
IIE laEATT -ROT KIIT OISIBAIIE,   lUI UICEUUI aECESSAIT.- 
I( ESPlAiaED SEVEKAl  ASPECTS Of IRC  TREATY.  [.(.: 

ttl     -TRE OOCUnCal RAS RETAOACIin  ATPIICATIOI.* 

a)    AlTOaC ROa-EAIRAOITUlE UirSS ARE POllTICAL 
orfEasES OR CHim; COIMECTEO TO POIITICAI orrEasEs, 
RIIITAKT OfriaSlS ROT PUtflSaAlllf UIIOER U0II-nlll1A«T 
PEBAE lECISlATlOa, AND CASES IMERE OOUBlE JIOPAROT 
HUal ARISE.    RE COTEO IRAI UIER A OUISTIOO ARISES 
U 10 RATUAE Of  All OffENSE,   TaE EXECUTIVE AUiaOtlTtCI 
•r HE IEOUES1E0 STATE VOUIO OCCIOE  l>E   ISSUE. 

iiniiu mciDERTs. IS wEii A« wtoii m ttiits luim 
lie lire OR PAISICAl   lalHtlTT Of A lEAO 01 STATE 
« nllKERS 01  (IS rAHIlT. 

HI   TIE ExttAOiTioi: pac:tss is R«T A SIBPIE OWE, AM 

eOUtC U  -KOIOK 'SO SI1.-JTIMS EAPIlSin- fOI III 

AIOUISTHU STATE. 

<    Assininnu iiiiroii ruaAHOE!. onisiER ii» 
lOUIca ATIAIRS Of  TRE 0P?OSniO«-B SO-CAllEO 
tlAOOV CAIIREI.   aoIEO TIMS TRAT TRE T«EAIT -IIIMI 
IE OSEB 10 Sllfll tISSERI I' IlllPiaOS ROUlialK 
la TH U.S.-    «lll aOIIRC IBAT POIITICAI Oi'fEnSES 
ARE UOT COVIBEO IT IRE IBIAII.  IE EAPIESSEl IIS 
APPitaiasioa THAT IRE COHBUHERI couio cittunvEai 
TIE fOllTICAl OIIERSE IMIUSIOU II CBARCIHC OPPOSI- 

IlOaiSlS UITB SIWIE C«11«S. BE SAIO TAE OPPOSIIIOi 
BUST SIUOI laE TIEAIT FUBIRER ICfOH lAAlK A SIA». 

I.   All BAailA PAPias CA»1 PAoniaiai COVIRAU 10 
niaooiA sTATimai »»o RiAtiacs.   AEI REPOIIEI 

\CIEARIT IRAI TIE TBEATI VOOIO EXCIOOE PKIIICAl 
}ofiiRSES. IBOUCB aoai «EAKI«EC IRIS POI«I. 

lOSEallAl 

B    'ACTS Of TERROBISn UE CXTIAgilAnE,- tit SUCR 
CCIIICS 1*0011 laClUOl   IRE  III! ASIA CCnIIIK AH 
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EUROPEAN CONVENTION 
ON THE SUPPRESSION OF TERRORISM 

CONVENTION EUROPEENNE 

POUR LA REPRESSION DU TERRORISME 

STRASBOURG. 27.1.1977 

N°90 

lS-617   O—83 24 



Th« member States of the Coimcil of Europe, signatory hereto. 

Considering that the aim of the Council of Europe is to achieve a greater unity between its 
Members ; 

Aware of Uic growing concern caused by the increase in acts of terrorism ; 

Wishing to take effective measures to ensure that the perpetrators of such acts do not 
escape prosecution and-punishment : 

Convinced that extradition is a particularly effective measure for achieving this result, 

Have agreed as follows : 

Article I 

For the purposes of extradition between Contracting States, none of the following offences 
shall be regarded a^ a political offence or as an offence connected with a political offence or as 
an offence inspired by political motives : 

a. an offence within the scope of the Convention for the Suppression of Unlawful Seizure 
of Aircraft, signed at The Hague on 16 December 1970 : 

b. an offence within the scope of the Convention for the Suppression of Unlawrul Acts 
against the Safety of Citil Aviation, signed at Montreal on 23 September 1971 : 

c. a serious offence involving an attack against the life, physical integrity or liberty of 
internationally protecicd persons, including diplomatic agents ; 

d. an offence involving kidnapping, the taking of a  hostage or serious unlawful detention : 

c. an offence involving the use of a bomb, grenade, rocket, automatic firearm or letter or 
parcel bomb if this use endangers persons : 

/. an attempt to comntit any of the foregoing offences or participation as an accomplice of 
a person who commits or attempts to co.Timit such an offence. 

Article 2 

1 Fo; the purposes of extradition bci»een Contracting States,  a Contracting State may 
decicte ;^i 10 regard as a political offence or as an offence connected with a political offence or 
as an ofienee inspired by political motives a serious oi'fenct involving an act of violence, other 
than one covered by Article 1, against the life, physical integrity or hbeny of a person. 

2. T\c same shall apply to a serious offence involving an act against property, other than one 
covered by Article 1, if the acl created a collective danger for persons. 

3. The same shall apply to an attempt to commit any of the foregoing offences or partici- 
pation as an accomplice of a person who commits or attempts to commit such an offence. 

Article 3 

The pro' isions of all extradition treaties and arrangements applicable between Contracting 
Stales, mcluding the European Convention on Extradition, are modified as between Contracting 
States 10 the extent that I'ney are incompatible with this Convention. 
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Les Etats membres du Conieil de I'Europe. signauim de la prisente Convention. 

Considcrant que le but du Conseil de I'Europe esi de rialiser une union plus itroite entre 
$es metnbres ; 

Conscienis de Tinquiitude croissante causfe par la multiplication its acies de lerrorisnw : 

SouhaitaMi que des mesures efficaces soient prises pour que les auteurt de lels actes 
n'echappcnt pas a la poursuite ei au chStiment : 

Convaincus que I'extradition esl un moyen particuliirenienl efftcace de parvenir a ce 
resultat. 

Sent convenus de cc qui suit : 

Article 1 

Pour les besoins de lextradition entre Elats Contractants. aucune des infractions men- 
lionnees ci-apres ne sera considirie comme une infraction politique. comme une infraction 
connexe i une infraction politique ou comme une infraction inspiree par des mobiles politiques : 

a. les infractions comprises dans le champ d'applicaiion de la Convention pour la repres- 
sion de la capture illicite daironefs. signee a La Have le 16 dtcembre 1970 ; 

b. les infractions comprises dans le champ d'application de la Convention pour la repres- 
sion d'actes illicites diriges centre la securite de I'aviation civile, signet a Montreal le 
23 septembre 1971 ; 

c. les infractions graves constituees par une attaque contre la vie, t'integrile corporelle ou 
la libene des personnes ayani droit a une protection Internationale, y compris les agents 
diplomatiques : 

d. les infractions componant I'enlevement. la prise d'otage ou la s6questration arbitraire : 

r. les infractions comportant I'utilisation de bon-^bes. grenades, fusees, armes a feu 
automatiques. ou de lettres ou colis pitgti dans la mesure ou cette utilisation prisente un danger 
pour des personnes ; 

/. la tentative de commettre une des infractions pricitees ou la participation en lant que 
co-auteur ou complice d'une personne qui commel ou tente de commetlrc une 'cilr infraciicn. 

Article 2 

1. Pour les besoins de rcxtradition entre Etats Contractants. un Etai Coniraci.int peut ne 
pas considcrcr comme infraction politique. comme infraction connexe a une iclie infraction cju 
comme infraction inspiree par des mobiles politiques tout acte grave de violence qui n'esi pas vise 
a I'article I" et qui est dirigi contre la vie. Tinligriti corporelle ou la libene des personnes 

2. II en sera de mime en ce qui concerne tout acte grave contre les bicns. autrc que ceux 
>iscs a I'article 1", lorsqu'il a crei un danger collcctif pour des per«inries. 

3. II en sera de mime en ce qui concerne la tentative de commettre une des infractions 
precii^es ou la participation en tant que co-auteur ou complice d'une personne qui commet ou 
lenic de commettre une telle infraction. 

Article 3 

Les dispositions de lous traites et accords d'exiradilion applicables enire les Eiais 
Contractants. y compris la Convention europeenne d'extradition. sont en ce qui concerne les 
relations entre Etats Contracunts modifiees dans la mesure oii elles sont incompatihles avec lj 
prisenie Convention. 
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Articled 

For the puipoies of this Conventioii and to the extent that any offenoe mentioned in 
Article 1 or 2 is not listed as an extraditable oHence in any extradition convention or treaty 
existing bttmetii Contracting States, it shall be deeraet) to be included as such therein. 

Articles 

Nothing in this Convention shall be interpreted as imposing an obligation to extradite if 
the requested State has substantial grounds for believing that the request {or extradition for an 
offence mentioned in Article 1 or 2 has been made for OK purpose of prosecuting or punishing a 
person on account of his race, religion, nationality or political opinion, or that that person'i 
position may be prejudiced for any of these reasons. 

Article 6 

1. Each Contracting State shall take such measures as may be necessary lo establish its juris- 
diction over an offence mentioned in Article 1 in the case where the suspected offender is present 
in its territory and it does not extradite him after receiving a request lor extradition from a 
Contracting State whose jurisdiction is based on a rule of jurisdiction existing equally in the law 
of the requested State. 

2. This Convention does not exclude any criminal jurisdiction exercised in accordance with 
national law. 

Article 7 

A Contracting State in whose territory a person suspected to have committed an offence 
mentioned in Article 1 is found and which has received a request for extradition under the 
conditions mentioned in Article 6. paragraph 1. shall, if it does not extradite that person, submit 
the case, without exception whatsoever and without undue delay, to its competent authorities for 
the purpose of prosecution. Those authorities shall take their decision in the same nunner as in 
the case of any offence of a serious nature under the law of that State. 

Article 8 

1. Contracting Slates shall afford one another t:;; widest measure of mutual assistance in 
criminal matters in connection with proceedings brought in respect of the offences mentioned in 
Article 1 or 2. The law of the requested State concerning mutual assistance in criminal 
matters shall apply in all cases. Nevertheless this assistance may not be refused on the sole 
ground that it concerns a political offence or an offence connected with a political offence or an 
offence inspired by political motives. 

2 Nothing in this Convention shall be interpreted as imposing an obligation to afford mutual 
assistance if the requested State has substantial grounds for believing that the request for mutual 
assistance in respect of an offence mentioned in Article I or 2 has been made for the purpose of 
prosecuting or punishing a person on account of his race, religion, nationality or political 
opinion or that that person's position may be prejudiced for any of these reasons. 

3. The provisions of all treaties and arrangements concerning mutual assistance in criminal 
matters applicable between Contracting States, including the European Convention on Mutual 
Assistance in Criminal Matters, are modified as berveen Contracting States lo the extent that 
they are incompatible with this Convention. 
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Article 4 

Pour les besoins de U prisente Convention et pour lutuit qu'une des infractions viste 
aui articles 1" ou 2 ne figure pas sur la liste de cas d'extradition dans un traiti ou une 
convention d'extradition en vigueur entre les Etats Contractants. elle est considirie comme y 
itant comprise. 

Article S 

Aucune disposition de la prisente Convention ne doit ttn interpritie comme impliquant 
une obligation d'extrader si I'Etat requis a des raisons serieuses de croire quc la demande 
d'extradition motivee par une infraction vis6c a I'articic 1" ou 2 a iti prisentfe aux fins de 
poursuivre ou de punir une personne pour des considerations de race, de religion, de nationality 
ou d'opinions politiques ou que la situation de cette personne risque d'itre aggravie pour I'une 
ou I'autre de ces raisons. 

Article 6 

1. Tout Etat Contractant prend les mesures nicessaires pour itablir sa compitence aux fins 
de connaltre dune infraction visee a I'article 1" dans le cas oij I'auteur soupconni de I'infraction 
se trouve sur son territoire et ou I'Etat ne I'extrade pas apres avoir recu une demande d'extradi- 
tion dun Etal Contractant dont la compitence de poursuivre est fondie sur une regie de 
competence existant egalemeni dans la legislation de I'Etat requis. 

2. La prtseme Convention n'exclut aucune compitence pintle exercie conformiment aux lois 
Rationales. 

Article 7 

Un Etat Contractant sur le territoire duquel I'auteur soupconni d'une infraction visie a 
Tanicle 1'^ est dicouven et qui a recu une demande d'extradition dans les conditions mentionnees 
au paragraphe 1" de I'article 6. soumet.s'il n'cxtrade pas I'auteur soupconne de linlraction, 
I'affaire sans aucune exception et sans retard injustifie. a ses autorites compitentcs pour I'cxercice 
de I'action penale. Ces autoriies prennem leur decision dans les memes conditions que pour toute 
infraction de caractere grave conformiment aux lois de cet Etat. 

Article 8 

1. Les Etats Contractants s'accordent I'enlraidc judiciaire la plus large possible en matiere 
penale dans toutc procedure relative aux infractions visecs a I'article 1" ou 2. Dans tous les cas. 
la loi applicable en ce qui conceme I'assistancc mutuelle en matiere penale est celle de I'Eiat 
requis. Touiefois. I'eniraide judiciaire ne pourra pas etre refusie pour le seul motif qu'elle 
concerne une infraction politique ou une infraction connexc i une telle infraction ou une 
infraction inspirie par des mobiles politiques. 

2. Aucune disposition de la presentc Convention ne doit etre interpritic comme impliquant 
une obligation d'accorder I'entraide judiciaire si I'Etat requis a des raisons sirieuses de croire que 
la demande d'entraide motivee par une infraction visie a I'article 1*' ou 2 a eti prisenlie aux 
fins de poursuivre ou de punir une personne pour des considerations de race, de religion, de 
naiionalite ou d'opinions politiques ou que la situation de cette personne risque d'etre aggravie 
pour I'une ou I'auirc de ces raisons. 

3. Les dispositions de tous traites et accords d'entraide judiciaire en matiere penale appli- 
cables entre les Eials Contractants, y compris la Convention europeenne d'entraide judiciaire en 
matiere penale. sont en ce qui conceme les relations entre Etats Contractants modifiees dans la 
mesure ou dies sont incompatibles avec la prisente Convention. 
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Artide9 

1. The European Comminec on Crime Problems of the Council of Europe ihall be kept 
informed regarding the application of this Convention. 

2. It thall do whatever is needful to facilitate a friendly lettlemeot of any difficulty which 
may arise out of its execution. 

Article 10 

1. Any dispute between Contracting States concerning the interpretation or application of 
this Convention, which has not been settled in the framework of Article 9, paragraph 2, shall, at 
the request of any Party to the dispute, be referred to arbitration. Each Party shall nominate an 
arbitrator and the two arbitrators shall nominate a referee. If any Party has not nominated iu 
arbitrator within the three months following the request for arbitration, he shall be nominated at 
the request of the other Party by the President of the European Court of Human Rights. If the 
latter should be a national of one of the Parties to the dispute, this duty shall be carried out by 
the Vice-President of the Court or, if the Vice-President is a national of one of the Parlies to the 
dispute, by the most senior judge of the Court not being a national of one of the Parties to the 
dispute. The same procedure shall be observed if the arbitrators cannot agree on the choice of 
referee. 

2. The arbitration tribunal shall lay down its o«n procedure. Its decisions shall be taken by 
majority vote. Its award shall be final. 

Article 11 

1 This Convention shall be open to signature by the member States of the Council of 
Europe. It shaU be subject to ratification, acceptance or approval. Instruments of ratificaticm, 
acceptance or approval shall be deposited with the Secretary General of the Council of Europe. 

2. The Convention shall enter into force three months after the date of the deposit of the 
third instrument of ratification, acceptance or approval. 

3. In respect of > signatory State ratifying, accepting or approving subsequently, the Con- 
vention shall come into force three months after the date of the deposit of its instrument of 
ratification, acceptance or approval. 

Article 12 

1. Any State may, at the time of signature or ohen depositing its instrument of ratification, 
acceptance or approval, specify the territory or territories to which this Convention shall apply. 

2. Any State may, when depositing its instrument of ratification, acceptance or approval or 
at any later date, by declaration addressed to the Secretary General of the Council of Europe, 
extend this Convention to any other territory or territories specified in the declaration and for 
whose international relations it is responsible or on whose behalf it is authorised to give under- 
takings. 

3. Any declaration made in pursuance of the preceding paragraph may, in respect of any 
territory mentioned in such declaration, be withdrawn by means of a notification addressed to 
the Secretary General of the Council of Europe. Such withdrawal shall take effect immediately or 
at such later date as may be specified in the notification. 
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Aitide9 

1. Le Comiti europfen pour les probiimes chminels du Conseil de rEurepe suit I'czfcutioa 
de la priioite Convention. 

2. II  faciiite uitant quc de besoin k  riglement wnisble de toute difficult^ i Uquelle 
I'exicution de U CooventioD donnenit lieu. 

Article 10 

1. Tout difiirend entre Euts Contractants concemant I'interpriution ou I'application de la 
prisente Convention qui n'a pas M itgii dans le cadre du paragrapbe 2 de t'article 9, sera, i la 
requSte de I'une des Parties au difftrend. soumis i I'arbitrate. Chacune des Parties disignera un 
arbitre et Its deux arbitres designeront un troisiimc arbitre. Si dans un dilai oe Usis mois i 
compter de la requete d'arfoitrage, I'une des Parties n'a pas pnctdi i la designation d'un 
arbitre. larbitie sera designi i la demande de I'autre Partie, par le Prtsideni de la Cour 
europ^nnc des Droits de I'Honime. Si le Prteident de la Cour europ6enne des Droits de 
rHomme est le ressortissani de I'une des Parties au ditfiieiid, la d^gnation de I'arbitrc 
incombera au Vice-Prisideni de la Cour ou. si le Vice-Pr«idenl est le ressortissant de I'une des 
Parties au diffirend, au membie le plus ancien de la Cour qui nest pas le ressortissant de I'une 
des Parties au difierend. La mjme procedure s'appliquera a<j cas ou les deux arbitres ne 
pourraient pas se mettre d'accord sur !e choix du trt>isi^e arbitre. 

2. Le tribunal arbitral arr€tera sa procedure. Ses decisions seront pnse^ i ia majority. Sa 
sentence sera definitive. 

Article 11 

1. La prisente Convention est ouvene a la signattire des Etats membres du Conseil de 
I'Europe. Elie sera ratifiec, acceptie ou approuvie. la instniments de rauiication, d'acctptauon 
ou d'approbation seront itpoiH pres le Secr^aire Cfoiral du Conseil de I'Europe. 

2. La Convention entrera en vigueur trois mois apres la date du dipot du troia^nie instru- 
ment de ratification, d'accepiation ou d'approbalion. 

3. Elle entrera en vigueur i I'igard de tout Etat signaiaire qui la ratifiera, I'acceptera ou 
r&pprouvera ultirieurement, trois mois apris la date du itptx de son instrument de ratification, 
d'accepiation ou d'approbation. 

Article 12 

1. Tout Etat psut, au moment de la signature ou au moment du d^t de son mstrument de 
raiirication. d'accepiation ou d'approbation. designer le ou les tenitoires auxquels s'appliquera la 
prisenie Convention. 

2. Tout Etat peut. au moment du 6tp6i de son instrumeni de ratification, d'acceptation ou 
d'approbation ou a tout autre moment par la suite, etendre I'application de la pr^nic 
Convention, par declaration adressee au Secretaire General du Conseil de I'Europe, a tout auire 
lerritoire design^ dans la declaration et doni il assure les relations Internationales ou pour lequel 
il est habilite a stipuler. 

3. Toute declaration laite en vertu du paragraphe precedent pourra etre retiree, en ce qui 
conceme lout terriioire designe dans cette declaration, par notification adressee au Secretaire 
General du Conseil de I'Europe. Le retrait prendra effet immedialemeni ou i une date iiUerieure 
precisee dans la notification. 
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Artklcia 

1. Any Sute may, «t the time of signature or when dq>onting its instrument of ratiiicatioo. 

acceptance or approval, declare that it reserves the right to refuse extradition is respect of any 

offence mentioned in Article 1 which it considers to be a political offence, an offence connected 

with a political offence or an offence inspired by political motives, provided that it undertakes to 

take into due consideration, when evaluating the character of the offence, any paitioilarly serious 

aspects of the offence, including : 

a. that it created a collective danger to the life, physical integrity or liberty of persons; or 

b. that it affected persons foreign lo the motives behind it : or 

c. that cruel or vicious means have been used in the commission of the offence. 

2. Any Siale may wholly or partly withdraw a reservation il has made in accordance with the 

foregoing paragraph by means of a declaration addressed to the Secretary General of the Council 

of Europe which shall become effective as from the date of its receipt. 

3. A Slate which has made a reservation in accordance with paragraph 1 of this article may 

not claim the application of Article 1 by any other State ; il may, however, if its reservation is 

partial or conditional, claim the application of that article in so far as it has itself accepted it. 

Article 14 

Any Contracting State may denounce this Convention by means of a written notification 

addressed to the Secreiar)' General of the Council of Europe. Any such denunciation shall take 

effect immediately or at such later date as may be specified in the notification. 

Article 15 

This Convention ceases to have effect in respect of any Contracting State which withdraws 

from or ceases to be a Member of the Council of Europe. 

Article 16 

The Secretary General of the Council of Europe shall notify the member States of the 

Council of : 

<i. any signature : 

b. an> deposit of an instrument of ratification, acceptance or approval : 

c. an\ date of entr^' into force of this Convention in accordance with Article 11 thereof : 

d. an> declaration or notification received in pursuance ol the provisions of Article 12 ; 

r. any reservation made in pursuance of the provisions of Article U. paragraph 1 ; 

/. the withdrawal of any reservation effected in pursuance of the provisions of Article 13, 

paragraph 2 . 

g. an> notification received in pursuance of Article 14 and the dale on which denunciation 

takes effect : 

A. any cessation of the effects oi the Convention pursuant to Article IS. 
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Article 13 

1. Tout Etat peut. au moment dt U signature ou au moment du d^t de son instrument de 
ratification, d'acceptation ou d'approbation, declarer qu'il sc rterve le droit de refuser I'extra- 
dition en ce qui conceme toute infraction teumMe dans Tartide 1" qu'il consid^ oomroc une 
infraction politique, comroe une infraction conneze i une infraction politique ou comme une 
infraction inspirie par des mobiles politiques, i condition qu'il s'engage i prendre dflment en 
consideration, Ion de revaluation du caractere de I'infraction, son caractire de particulitre 
graviti, j compris : 

a. qu'elle a ctti un danger collectif pour U vie. I'intigriti cotporelle ou la liberty des 
personnes ; ou bien 

b. qu'elle a atteint des personnes itrangires aux mobiles qui I'ont inspirte ; ou bien 

c. que des moyens cruels ou perfides ont Hi utilises pour sa realisation. 

2. Tout Etat peut retirer en tout ou en partie une reserve formulie par lui en vertu du 
paragraphe precedent, au moyen d'une declaration adressee au Secretaire General du Conseil de 
I'Europe et qui prendra effet A la date de sa reception. 

3. Un Etat qui a formuie une reserve en vertu du paragraphe 1" de cet article ne peut 
pretendre a I'application de Tarticle 1" par un autre Etat ; toutefois, U peut. si la reserve est 
partielle ou conditionneUe. pretendre i I'application de cet article dans la mesure oO il I'a 
lui-meme accepti. 

Article 14 

Tout Etat Contractant pourra denoncer la presente Convention en adressant une notifi- 
cation ecrite au Secretaire General du Conseil de I'Europe. Une telle denonciation prendra effet 
immediatement ou 4 une date uUerieure pricisee dans la notification. 

Article 15 

La Convention cesse de produire ses effets i regard de tout Etat Contractant qui se retire 
du Conseil de I'Europe ou qui cesse i'y appartenir. 

Article 16 

Le Secretaire General du Conseil de I'Europe notifiera aux Etats membres du Conseil : 

a. louie signature ; 

b. le depot de tout instrument de ratification, d'acceptation ou d'approbation ; 

c. toute date d'entree en vigueur de la presente Convention conformement i son article 11 ; 

d. toute declaration ou notification recue en application des dispositions de Particle 12 ; 

e. toute reserve lormuiee en application du paragraphe 1" de I'article 13 ; 

/.   le retrait de toute reserve effeclue en application du paragraphe 2 de I'article 13 ; 

g. toute notification retue en application de I'article 14 et la date i laquelle la denoncia- 
tion prendra effet : 

A. toute cessation des efiets de la Convention en application de I'article 15. 
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In witoea whereof, the underagned, 
being duly authorised thereto, have signed 
this Convention. 

Done at' Strasbourg, ttiis 27th day of 
Januaiy 1977, in English and in Freadi, both 
texts being equally authoritative, in a single 
copy which shall remain deposited in the 
archives of the Council of Euiepc. The Sec- 
retary General of the Coundl of Europe shall 
transmit certified copies to each of the signa- 
tory States. 

En foi de quoi, les soussigote, dfimcot 
autorisis a cet effet, ont ugat la prtseotc 
Convention. 

Fait i Strasbourg, te 27 jaavier 1977, 
CD fran^us et en anglais, les deux textes faisant 
igalement foi, en un seul exemplairc qui ten 
dtpoU dans les archives du Conieil de VEia- 
rope. U Secretaire Gteiril du Consetl de 
I'EuTope en communiqucra copie certifiie 
oonformc t chacun des Etats signataires. 

For the Govemment 
of the Republic of Austria : 

Pour le Gouvemement 
de la RipuUique d'Autriche : 

WiUibald PAHR 

For the Government 
of the Kingdom of Belgium : 

Pour le Gouvemement 
du Royaume de Belgique : 

Renaat VAN ELSLANDE 

For the Govemment 
of the Republic of Cyprus : 

Pour le Gouvemement 
de la R^ublique de Chypre : 

loannis CHRISTOPHIDES 

For the Government 
of the Kingdom of Denmark : 

Pour le Gouvemement 
du Royaume de Danemark ; 

K.B. ANDERSEN 
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For the Goverament Pour Je Gouvernement 
of the French Republic : dc U lUpubliquc ino^aise : 

P.C. TAITTINGER 

For the Government Pour le Gouvemement 
of the Federal Republic of Germany : de la Ripublique Fidirtle d'Allemagne : 

Hans-Dietrich GENSCHER 

For the Government Pour le Gouvemement 
of the Hellenic Republic : dc la R^ublique helltoique : 

Dimitri S. BITSIOS 

For the Government Pour le Gouvemement 
of the Icelandic Republic : de la Ripublique islandaise : 

Einar AGUSTSSON 

For the Government : Pour le Gouvemement 
of Ireland ; d'Irlande : 
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For the Covemment Pour le Couvememcnt 
of the lulUn Republic : de I* Ripublique iUUenoe : 

Cbenrdo CORNAGCIA MEDICI CASTIGUONI 

For the Government Pour le Gouvemement 
of the Grmnd Duchy of Luxembourg : du Grand-Duchi de Luxembourg : 

Gaston THORN 

For the Government Pour le Gouvememeni 
of Malta : de Malte : 

For the Government Pour le Gouvememeni 
of the Kingdom of the Netherlands : du Royaume des Payt-Bas : 

Max van der STOEL 

For the Government Pour le Gouvemement 
of the Kingdom of Norway : du Royaume de Nor\<ge : 

Knut FRYDENLUND 
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For the Goveniinent Pour le Gouvememenl 
oi the Portuguese Republic : de la Ripublique portugaise : 

Joii MEDEIROS FERREIRA 

For the Covertiment Pour le Gou>'eTi)ement 
of the Kingdom of Sweden : du Royiumc de Suede : 

Karin SODER 

For the Government Pour !e Gouvemement 
of the Swiss Coniederaiioo : de la Confidiraiion suisse : 

Pierre GRABER 

For the Govemmeni Pour le Gouvemement 
of the Turkish Republic : de la Ripublique turquc 

IS. CAGLAYANGIL 

For the Govemmeni Pour le Gouvememenl 
of the United Kingdom of Great Britain du Royaume-Uni de Grande-Breiagnc 

and Northern Ireland : et d'lrlande du Nord : 

Anthony CROSLAND 
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Imports with recommendations to the house of delegates 

IIERICAII BAB ASSOCIATIOH 
OOVKEHMEMTAL AFFAIHS OF?ICS 

LIBEAPY 

AMERICAN BAR ASSOCIATION 

MIDYEAR MEETINO • CHtCAQO, ILUNOtS • JANUARY 

NO RESOLUTION PRESENTED HEREIN REPRESENTS THE POLICY OF THE ASSOCIATION UNTIL IT 
SHALL HAVE BEEN APPROVED BY THE HOUSE OF DELEGATES. INFORMATIONAL REPORTS. 

COMMENTS AND SUPPORTING DATA ARE NOT APPROVED BY THE HOUSE IN ITS 
VOTING AND REPRESENT ONLY THE VIEWS OF THE SECTION OR 

COMMITTEE SUBMITTING THEM. 
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REPORT WITH RECOMMENDATION 

AMERICAN BAR ASSOCIATION 
Report to the House of Delegates 

of the Standlai Committee on World Order Under Law and 
the Sactloa of International Law 

RECOMMENDATION 

BE IT RESOLVED,  That the American Bar Association approves in 1 
principle the concept of a convention which would address the problem of ter- 2 
rorist activities in the Americas in a comprehensive manner along the lines of 3 
the attached Model Convention on the Prevention and Punishment of Certain 4 
SariouB Forme of Violence Jeopardising Fundamental Rights and Freedoms. ^ 

REPORT 

The United States has ratified several conventions designed to prevent 
and suppress specific terrorist activities, ' and has signed another. ^ To date, 
however, it has not proved possible to draft a comprehensive convention against 
terrorism in ttie United Nations.    The closest states have come to such a con- 
vention is the 1977 European Convention on the Suppression of Terrorism con- 
cluded by the Council of Europe. 

A similar regional convention of comprehensive scope would be highly 
appropriate for the Americas.    This approach would allow members of the 
Organisation of American States to avoid,  by merely listing offenses,  the 
perhaps insurmountable problem of defining "terrorism",    it would also focus 
attention on extradition as a primary method of ensuring that the perpetrators 
of acts of terrorism do not escape prosecution and punishment.    To this end, 
tills approach seeks to exclude covered crimes from the political offense 
exception to the extradition process. 

The attached Model Convention on the Prevention and Punishment of 
Certain Serious Forms of Violence Jeopardising Fundamental Rights and 

1. The Convention for the Suppression of Unlawful Seizure of Aircraft, 
signed at the Hague on December 16,   1970; the Convention for the Suppression 
of Unlawful Acts Against the Safety of Civil Aviation, signed at Montreal on 
September 23.   1971; the Convention to Prevent and Punish the Acts of Terrorism 
Taking the Form of Crimes Against Persons and Related Extortion That Are of In- 
ternational Significance,  signed at Washington on February 2,   1971: ths Conven- 
tion on the Prevention and Punsihment of Crimes Against the Internationally Pro- 
tected Persons, Including Diplomatic Agents,  signed at New York December 13,   1973. 

2. The InUrnational Convention Against the Taking of HosUges, signed at 
New York on December 4,   1979. 
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Freedoms w&« drafted under the auspices of the Standing Comznittee on 
World Order Under Law in consultation with legal scholars.    The Standing 
Committee, along with the Section of International Law,  believes that &e 
Model Convention would be suitable,  with appropriate drafting changes 
reflecting further review in the negotiating procesB*  £or adoption as a 
regional convention for the Americas.     Such initiatives as this were en- 
visaged by the Report and Recommendation on international terrorism 
adopted by the Association in February 1981 and reaffirmed herein. 

In Article 1,  the Model Convention incorporates offenses already in- 
corporated in other anti-terrorist conventions ratified by the United States. 
Similarly*    many provisions in the Model Convention reflect common langxiage 
appearing in the text of major international conventions.      There are also 
several innovative provisions, including expansion of the substantive law of 
terrorism to crimes involving nuclear theft and nuclear sabotage (Art.  1(h), 
(1) and (2)); emphasis on extradition as the primary method to ensure prosecu- 
tion of the accused (Art.   3); and increased protection for the rights of the ac- 
cused, including an advisory role for the Inter-American Court of Human Rights 
(Arts.  7,  9,   10,   11). 

There can be no doubt that U. S.  ratification of a convention along the 
lines of the Model Convention would be constitutional.      The constitutional 
authority would be the same as that for U. S.  ratification of other anti-terrorist 
conventions.    Ratification with the advice and consent of the Senate would be an 
exercise of the treaty power.    However,  the convention would be non-self- 
executing and would be dependent upon implementing legislation by    Congress to 
become effective under U. S.  law.    Implementing legislation.  In turn, would 
be based on the power to punish offenses against the law of nations, as well as 
on Congress* powers under the Comxnerce Clause and other provisions of tiie 
Constitution. 

Respectfully submitted. 

Charles N. Brower, Chairman, 
Section of International Law. 

Richard B. Lillich, Chairman, 
Standing Committee on World Order Under 

Lftw. 
January,   1982 

-2- 
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ATTACHMENT 

PREFACE 

TWe Modf/Amencsm Contemliom on the Prt9tmliomamJPwm$hmemt^C«flmm 
Smomi Formt of Vtoltnte Jtoptnlnmg Famdtmemtal RigAti snj Fntilomt was 
pfrpurd fo( the ABA Standing Commiitrc on World Odrr Undcf Law by Pro- 
fraor Brn B Lockwood, jr., Difccior of (he Urban Morgan Insikutr of Human 
RiKhis. College of Law, Univmity of Cincinnati, while acting as consultant to the 
Committee A working group of the Committee, composed of Donald K. Duvall, 
Professor Richard B LIIIKH and Hairy A. Inman, Chairman, supervised the pfoj- 
ett which was financially supported by a gram from the US Depanment of State. 

The mixiel Convention it premised upon the basic cocKept that each individual 
is entitled to the right to live without fear, i.e., "The right to life, hbeny and 
secunty of person." It iiKocporata terminology and offenses from other convrn- 
ticms approved by many countries, iiKluding ihe two major aircraft hijacking con- 
ventions, the two major diplomatic kidnapping conventions, (he Postal Conven- 
tion prohibition on mail bombs, the recent U.N. Hostage Convemion. the 
Genocide Convention, the piracy provisions of the Geneva ConfererKe on the 
High Seas and the 197) United NatiotH General Assembly Declaration that lists 
prohibitions against tomre. The modus operandi of the Convention relict upon 
eviradition as an effective meam for dealing with violent acts, while safegutfding 
the rights of the accused by creating a role for the newly established Inter-Ameri- 
can Coun of Human Rights. 

It is the Committee's hope that thb model Convemion will be adopted by the 
countries of the Americas 

^_ Siitrerely. 

Bruno V.Bitket 
Chairman, ABA Standinf Cunimiuw < 
World Onfcr Under Law 

Julyl.l9M 

18-617   O- 
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Mode/A 
om ike Prewemttom smJPmmahment ofCertmm Sfhams Farms 
ofVwUmu}«opmrdaimg FmmJmmewiat ttghm mtd Freedomu 

T1IF MFMBFI STATES OF THF OtGANITA-nON Of AMEMCAN 
STATU IIAVK AGIEED UPON THE KNXOVINC AXnOB 

Aniclr I 
Twin  mn»Wfiiir><MBn1f •n<wifcriniy>o<«fc»r—w— 
t   m«4Wmi •whw rfcr wg)ic of tl»r t.umrwiii faiifcr !>iiyyr^—«f Urf—M StM- 

•vrul AMrifi. Hf«iH« dwllatv" MDnnibn I97«. 
k  j« uHmtr valMt ihr «• ofw <j( ihr CBHHIIIW !•> 4K Snwanoaa of UolavM Aca 

Acainu ihr Wny of TITII Anjiioa. «f<ir4a Maawol•• 2) Scptrmbrf IV7I, 
I    jM uffnnf •iihm ihr Hopr of ihr CBMICIM— W hmw aiJ naaoli ihc A<isof Tct- 

M«Hm Tjtim< ihr fntmulCjimn Agjiii ^iiuM»«d ttlncdE—w— Tlwi Atttt 
bHrrn««>A*l S<|iMfi<amr. ttf'*'^ *• VaiiMii|p<Mioa 2 Frbntio 1971. 

4  tmMirwtr •wimiihr nuprirfihr Cimwwiuno«nhr Pwwiwiow tmi tami^kmtmal 
OMtn Afjam tmrnattonUtj fmirfictl IHiiut Imlndnn OplMMUr Agcao. 
Hfiinl« Nr* Yort on 14 Dnrarin 197): 

r   in <4fnnr > nhw flir Hopt af Anvlr I l(r| af liar Uatmal tanl €•••(«••. 
nfnrd M TatTOoii 14 Now mini •<M9. 

f   M uMrmr wMhm ihr tiapr of ihc Ormridr Cnanin— aioftti kf tki Otatat 
AMrmMy of ihr Umird N«imm un 9 Urccaihct 1941. 

I   an offrnir vuhm ihr Kopr of AriKln l)-lt af ihrCMncaaoaMi Ae Higk Sot. 
Mtnrd u Cmm oo 29 April mt. 

k   (M thr«rMira( "nuilrai ihrfi" whiihrfiallmnnihr ihrfiof nuclrv lutrrialcipa- 
Mr of brMic mrd rabrt •• an rmplmnr dr<ar or (ot radnlofaal toMMnMann •• as 
m)(in*l (urm or ai any drrnaiaHi of ih« (nrm  Any prtwn or IKIMIU iailMMn«l|. 
paiiHipaonf m. dwrtily MINMIII. mroucifMic « taofimiHif MI ihr lOtwiMaiaii af 
ihr Jit of ihr ihrfi af mnlraf maMtuI ihaN br held itiawHabk. nn^inr af ihc 

(2) ihr rrimr of "nurlnf aboiafr" which Aal amn i viNwl act af liohwn tfmtm 
• niM Irx Im iliir m mkini dtiirgifd of ihr poniMr dtlrnt—»lorarqumtn at tn- 
danfrrmrm lo ihr hrahh of ihr nrighboimf communMin Any pmon of |i«nuw 
lommMiing. pariKipaiinf in. dimil|r inciiing. rmourafifi| m impttmmfi m ihr 
fummnMnn of ihr MI of ubMifr of a nuclrw (liiny AaM be bcU aiiiiumaUr. mr- 
iprviivr of ihr moiivr intultrd: 

i. an oflnar wuhin ihc Kopc of ihc Uimcd Naii—i Ctmtnt AmauUf Prrlwaii— 
an ihc PioMciion of iM ^niow from BcMif Sub|mc4 MTonMc and Oihct CniH. hi- 
human, ec Dniailint TiCMmcm or tunJitmim af 9 Dcccwibrt I97t |l(n No HM 
(XXX) l|; 

{. an offcMC •tthin the Kopr af ihc Imcinaiional Caammiuii i||aiim ihc Taki«| of 
Haafagn. ligncrf ai New Yoit on 4 December 1979. 

•~-.  m~ULtMrn.i. 
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Ankles 
brfi Cor •van StMC iMI ncMparac ilic offnaa iaclndcd ia Ankle I 

J»—MB k      idaukriiieWlcaKspMfiMlMbkbf mcfcpcmliki. 

Ankle) 
1. EMV M int vfftMct MinssM M Afiicte 1 MMI be oFcnfo I9 be MCIIMICQ I 

wisMf flflnHB n Mi|r CHnoiiiOii Mnty OHtMif bttwcn CBMfstiMf Sum. nMinctinotc, 
GVMnCMIf SiMO ••OCfUfeC lO MCRMt MKII OTtVMtl • CHIBOJUDIC OflCfMCt Ml CVCff 
(WnoMMfl tKSI|P M DC CWKlHsVQ bCfWTVR ItlCfll. 

2. If I Conmniag Stale dm mtkn nttadiiion tmdttianal upon ihe nmrmr of i 
M(«y KRCtvn I m»c« far ciwiJiiiiiw (mm mother Comracimi Stan vrith •hich it Im no 
fiiiliiiuii neMf, « rfMll comwitt ilm Con«rmion M the knal basn fet ntradnion m 
mpRt of aflnact incliiJed in Ankle I EifcadHion ihtll br uibfrti to ihe pnxrdunl ion- 
AnMM pavided fat by ilie Im of the m)ue«rd S« Mr 

). C—ttwiim States that do not nuke nfradnion conditwmil upon the eintencr of i 
Meaty Aall ictacniit the offrmn mcludrd m AHKIT I ai entadniblr offeran btiimn 
llniMcltii Mib(«i to the ptoctdunl condnnnt pfo?idcd foe bf ihr la« of the rrqurard 
StaK. 

4 TW offcwKi imhided in Anitir I ihill bciirMril. fociheputpoieof nitadMion hr- 
IWKli Camtailing Statn. at if ihtr had been commNird nm onlf m the place MI vhith 
their oRuned but aho m the letmonei of ihr Comraciing Statei. 

t. Tbii Comemion doci IMN eachide anjr cramnai {umdmnn eaewiied in accordance 
vkh ootneMic law. 

Ankle 4 
I. Ctwiacliwi State* rfiaM allbtd one another the gteaiew meaite of awinance in coti- 

tifvtiati vith criitiMial paaceedinft btuughc icipcimf trflemet mchidtu m Anicle I. The 
Hwoi the State te^tieaied ihaH apply tn all caiei 

A,    2. The paxkiota of patagtaph I of ihii aniclr rfiall not aflrri oMnaiiotw under any 
I atker Itcaiy. bilttttri at wubilanial. •hich gowtm or vill gofctn, in «hok at m pan. 

MiaiKe in ciiminal matten. 

Ankle t 
Pfatntng m Ihk vattaentHti Mian be interpcetev at inipniinit an oMi|[ation to entadtte if 

<Mte^iteMed State hat ibiiaiHMl|wmnd» fee belk»iiH that ihr tequni lot rnradHion fcx 
an •llrme intludtd in Ankle I hat been made far the pucpoir of ptDwruimit M punnhmg 
a pciwn gn atiaiini of hn race, frli(ion. naiionaNtf ot ptilitital opinion, or that that pet- 
aan t pmtiMn may be pteyuovrti for any of ihnr rratons. 

Ankle 6 
NHMR^ MI tkii CMNCMMM OTMI bV HMCfpiVtCO M MipOMIf Ml oMifttlOII lO CWtQAY m 

Ht iv^vnMfl SiMC bM wbmniM fiuiMdi ist bnievNii ihM int vp<|um fM rafsoMiofi lov 
r m^mktA m Anirlc I KM been iwfc foe the pyrpo« of obaruning of pitnmiiif 

WRWMH m pwiirfHMiH oC • pamm alleged lo bavc coMMMicd an OACMC Mckidcd 
lAmrfrl. 

Aitkit 7 
nMf ycnMI. dW M M OTf CMMSf OT I CoWfKtMI( StSIV IMd vIlO M IMIpCCICH Of CWK- 

SMHi| Ml OfKlNe MKHMM M AIIKW I a M CINIIICV to M InC IVgM fMfMNCCl Mt PMlb M 
MIC AMCnCMI DCCIMMMS 01 CM lUpiO MM DWKI of MMI MM M InC AlOCficMI Coiivci^ 
tionoM IfMMMi lligheti 
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Ankkl 
A CoMflCtMf ante M WMMV ICIIHUI)' S pcnoil Mfl^CCtcd M MW COfMnfttCQ III OTOW 

inthidcd in Ankk I a hand md wliiclt li«i wttwH > nqutm tw twtnikiom fc6i» tfC— 
iraning Snw rfiaN, if H 4aa Mt ntndiK ikH pciMM, whmii ikt car, aiiliaiii nnpni 
wliMMWvcf MM without uiiduc oclsy. to Ns cotnycfcw MItllOiMm NIf th( pWpflK Of pMM 
cuiioii. TlM»wittio»itimlMlliitit»tfccit4cciwoiiimlieiiKiiiw«ii»imiircMcrfi« 
ollcmr of 1 Mfiout nituic un4n ilw bw of thM State. 

ARicic9 
Upowtccript of 1 regtw fatwaraditioti fat MI «lliat» imiiidcd in Anidr l.tCiitwi 

ing State nu|r refn the mMtn to the Intct-AmcficMi Catm tt HtitnMi Righa p«fWHit k 
Anicic 64 of )tw AmnicMi Cotnmtion on Htmua Righn fat MI MKimy opinion u n 
•ttnhn inmng the mjunt fat ntiadition •ouM neimt ihr pfniuom of ibii Cotncn 
iiun In likr miiwin. a CofHnttmi Pan|i. vhich hM made a icqunt (or CMiMlition fat m 
offnnr mcludrd in AnicIc I, may fcftr tke niMict to ihr Intn-AnMfiran Cmiii fat aa ad 
«nor|r opinion. 

Ankle 10 
Enradiiion thall not br |nni«i fat an offmw mrludcd in Aniclr I wiiile a tc^nta fat 

an Adiriiunr Opinion fiofn IIK Intn-Amtncan Coim of Human RifKtt putniam to Anich 
9 of ihn Conwmion a pfwiing 

Ankle 11 
Tlw Comiaciing Siatn utft ikr Imn-Amttkan Conn of HutnMi Kigtm to adopt piote- 

dtnn lo mHiir ihr npcditiout handling of rtqurai fat advimty opiniota patwaiH M the 
pionuomofihi<C4in«rmion 

Ankle 12 
Tiic ptoviuons of all iimm ana attangemcnts ipplicaHt ottwecn CoMVKtM^ SttiNS 

air modirird lo ihr mmt ihat ihrr art mcompMiblr with thii Cunwmion. 

Anklet) 
Tim Cunwmion ihall icmain open far MgnHuir bf ihr Mtmbei State* of tke ( 

tion of Amrncan StM«. 

Ankle U 
Tbn Comrmion ihaH br tMifird tj ibr wgnMocy State* in aneiilamf «ilk their I 

ti*r conanutional pioctdutei 

Ankle 1) 
Thr otiginal nvituntrM of thn Oonvtmioni tlir fciigltsn« Ptcncli* ^MttigtieVt aan SpaiK 

idi imi of ohich air TSU*NT ainbrmk, rfiall br drpmnrd in thr Gcnrtal Srtmatiw of the 
OtgMiiiMnn of Amrncan SiMn. *<i«h diaN imd crttifird copin to thr lig—oti Cowii^ 
mcnitfotptifpoMiof latificaiion. Thr •Hiiwnma of tMificMion ihall br drpoaitrd in the 
Cmrtal SnirtaiiM of thr Otganimion of Amrtkan StMtt. nhkb dioH mtiff the ••••• 
to^ uovcfniiwntf oi men drpottt. 

Anklel6 
TnM COOTVnnOM SIM CMVf MIO VPRC IMOil( %m€ SUtCV tlMI IMify N WMtt QM^ flCyMB 

InCV mpCCtlW MflflMnCMt Of fMVKMMA. 

Ankle 17 
Hiii CotitfaiiMi dial be iithiRt M i«Mt««ieni onlf in cotrfbrmiiy wiik the powinota of 

ihr Vienna Contention on thr Law of TiTMin Mgnrd 2 ) May 19(9. 
BonvMiotH nuy not br mtmd in confwiaion with Ankkl 7,9 Mid 10. 
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AniHrll 
IKa Coawndon 4iaH rmiaan in font mMmintf. boi 1117 of ihr Comnctint SiMn 

•nr Jtnouim i( Tht dnHtMi«io« rfull br inramiiird 10 the Ccnrcal Smittum of ihr 
OlfMmiun of AnMricM StMCt, which ihall notify ihc other Comnninf Stun iheirof. 
Oat ytm tuBammn ifcr dnmnciMion, ihr CoKvcmnn AaK erne lo be in lone for ihe de- 
•MMciag StMC, bM ititM ceariMK M br m tbrce ht the other Comracrini Stun 

Ankle 19 
HM ComcMiMi ttmtt w kmt efleei m iripeei to lay Comiaciini SiMe which wnh- 

>oc ceiHt to be 1 laember of the OgMimion of Amencan Stnei 
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APPENDIX A 

Compemciom MoJelo 
Amencun* Sobn U Pre*enci6n j Sancidn de Ciertst Formst Slem 

de VioUmcis qme Expomen lot Denchoty Ubertadet FmmJam*n$m 

RKomxirfMlo H pniKipio •rrpudo imhtmlawfHr que cida irt IMMMIIO lint d 
mho a li vida. a la libcnad. r a la MYundad dr tu pmom. 

Come Knin qur acioi quc •nhn mc prmcipao cominuiii ocwnndo a inWi dri Im 
fmoocddrnial. 

Drmndo lomai mrdidas rfrcinai pafi tar|ym qw loa pnpctndam dr lakt ana 
maprn ptomiKion y iasii||o. 

Comrnt idoi qur la riicadic nn « una mtdtda rfcttna pan logiaf me fcwkada. 

LOS ESTADOS MIEMBROS DE U ORGANIZACION DE LOS 
ESTADOS AMERICAroOS AQUI SUSCRITOS HAN CONVENIDO SOBI 

LO SIGUENTE: 

Anirulo I 
Las M|u)rnfn ofrnsai rmraian rn rl ambno dc ma Conirracian 
a Una ofrma rn rl amlMto del COCITCHIO pan la Rrptmdn del ApodtmninMO dt Ai 

navn.rwmadomLaHayarl l6d(dKirmb(Td« 1970. 
b l)na ofrnsa rn rl ambno drI Connmm Pan la Rrpmion dr Adoi IIKHW Comr. 

Srnuiidad dr la A«iacibnCnil.rirmadornMomrralrl 2)dr trpttrmbcrdr 1971; 
c. Una nfrnu rn rl ambtio dr la ConTrncion Pan Pmrnirir Sancionailoi Aiioidrl 

roinnw Confiituiadoi rn DrIilos Conin lai Pmnnas y la Eiirmwn Conna Cua< 
EMO>Tm(an Tmrmdrnria Immiacional, rnmada rn Washinpon rl 2dr Mnra 
1971. 

d Una olrma rn rl ambtto dr la Convmcion Sobrr la Pinrncion y rl Caaiigo dr hn I 
liioi Conin Pmonas Imrmacmnalmmir Prmriidai. Incknm' hn A|mi« Diptw 
iHOf. Ofmada rn Nur*a Yoftrl Mdrdxirmbrrdr 197); 

r. Una ofrma rn rl ambno drI Anirulo I i(r| dr h Convcncida Pond Unncml. 
mada rn Tokio rl N dr nonrmbrr dr 1969; 

f Una ofrma rn rl ambno dr la Coowncien Pan b Prrtmcmn y b SuKion drI DrI 
dr Crnotidio adoptada par la Aiamblra Ccfiml dr las Naciono Unidai d 9 dt 
cirmbrrdr \'A%. 

%. Una ofrma rn rl imbiio dr lot Aniculoi I )• 16 dt b Comtncite Sobar b Aka M 
rirmadarnGinrbrarl29drabnldr I9M; 

h. (I)rl<cimrndr "robo nuckar" qur ugniTKari tl lobo dt mairtial mttlnr npu 
art uudo <amo dnpoMimn nploinot o como comamHUnin ndiol6ftcoa tm 
fnnna on|[mal o rn cualquirr ioona dmvaiira Cualquiri prnona o ptiwm q 
comnan. paflKiprn. imiigurn dirrcnmrmr. Ibmrmrn o toopttm m b comiH 
drI acio dr lobo dr mairnal nuckai K(i comadrndo mponublt dt lal acw, MI n 
udrf a<i6n al motivo rnvurho; 
(2) rl ciimrn dr "ubotajr nuclnr" qut HgaifKari un ano vobitMane dt trnh* 
conin un ruabtrtimirnio nucltat con un dtvuido impnidtmt dt ba poaiWti n 
itcurnciai nociias o rl prlif ro a b nlud dr las comunidadrt ttciMa. Caalgyin p 
lona o pmonas qut comtian. pankiptn. iiMigutn diftriamtiHt. f—WMf afw 
ttm rn la {omaion drI acto dr taboiait dt ufl taabtrcwiirmo nuckar itli CMMid 
•do mponsabk dr nl acio. itn roraidmci6n al moino rnrarho; 

i. Una ofrma m rl ambno dr b Dtclanciin dr b Aiambka Gmtnl dr hi NKIW 
Unidat Sobrr b Proirrcion dr Todas bi Fiwoiiaa Suiriai a la Tonun y Olio Tn^ 

i. Una ofrma rn rl imbno dr la Con*mci6n Imrmacional Comn b Tomi dtHdira 
rinn«la tn Nutn Yoit tl 4 dr dkinnlMr dt 1979. 
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Congressional Research Service 

The Library of Congress 

Wnhlngton, O.C.    20540 

April  16.  1982 

TO     :  Rouse Co^lttee on the Judiciary 
Attention: David Beler 

FROM   :  American Law Division 

SUBJECT: Treaty Termination Or Suapenslon Under International Law 

In response to your request, enclosed herewith Is a report that generally 

covers the International law rules and principles guiding a nation In Its de- 

teralnatlon as to whether any given treaty night be considered to be no longer 

In effect. 

Since you have a special Interest In extradition treaties, the only In- 

stances of possible termination or suspension of an extradition treaty that was 

encouncered during the Halted research for the enclosed report was a notice of 

termination of the 1931 Extrsdltlon Treaty with Greece for a believed violation, 

and an unsuccessful defense asserted In so extradition case that the 1930 Extra- 

dition Treaty with Germany had been abrogated by the hostilities during World 

War 11. L     ^     ^ 
JSSS—RooMvelt Notiet of Tenmnaiion of 1931 Extradition 

Treaty with Oreeet 

Jjkija in the same year, 1933, the Executive without consoltatioo 
with Congress or the Senate, gave notice of intent to terminate the 
extradition treaty with Greece signed on May 8, 1931, which con- 
tained provision for termination on one year's notice after it had 
been in effect five years. 47 StaL 218.'i. The notice was occasioned by 
a dispute with Greece arising from the latter's refusal to surrender 
an individual accused of fraud. The United States believed that 
Greece was violating the treaty. 

The notice was given on November 6, 1933, and the earliest pos- 
sible termination date was November 1, 1937. The United States 
withdrew its notice of termination on September 29, 1937, after the 
United States and Greece signed a protocol of interpretation of the 
article of the treaty that had given rise to the dispute and the notice 
of termination. 

It has been asserted that the notice was premised on the treaty 
already having been voided by Greece's violation. In fact the treaty 
was never voided, and remained in full force and effect between the 
parties throughout this period. The treaty remains in full force and 
effect to this day. 47 Stat. 218S; TS 855; 8 Bevans 858: 188 LNTS 
898. 



It is true th«t th* VS. notice of tenniiution chirges Greece with 
violating the 1931 treaty, and that the notice of tennination wa« 
given for that reason. Tliis case stnnds as the only instance of notice 
of termination given because of violation. 

Fron a Dec.   1978 Meoorandun from the Legal 
Advisor to  the Secretary of State,   and 
printed  In Digest of U.S.  Practice  In In- 
ternational Law.   1978 (1980),   at  735,   754 

In UruUd SUxU> v. Deaton, 448 F. Supp. 532 (1978), decided on 
March 13, 1978, the United States District Court for the Northern 
District of Ohio, Eastern Division, denied defendant's motion for dis- 
charge, predicated upon an argument that the 1930 Treaty on Extradi- 
tion between the United States and Germany, under which he had been 
extradited from the Federal Republic of Germany, was invalid, and 
his extradition had been, therefore, improper. Deaton contended that 
the treaty, signed July 12,1930 (TS 836; 47 Stat. 1862; 8 Bevans 214; 
entered into force April 26, 1931), had been abrogated by hostilitiea 
during World War II, that it had been made between the United Statei 
and a nation which no longer existed (the "Weimar Republic'' of Ger- 
many), and that the treaty, although "noticed" in 19&5 and 1956 by 
the United States and the Federal Republic of Germany (West Ger- 
many) had never received subsequent congressional ratification. Rul- 
ing against these contentions, District Judge Thomas D. Lambroa 
said: 

The main question is whether the treaty has been abrogated by 
hostilities during World War II, or merely suspended during their 
duration. Roth parties recognize that this is essentially a question of 
fact to be answered in accordance with the rule set out in Arffento •. 
Bom. 241 F.2d 2,^8 (6th Cir. 1957) (Stewart. J.). In .irperUc. then 
Circuit Judge Potter Stewart stated that the question 

"can and must be decided against the background of the actual 
conduct of the two nations involved, acting through the political 
brandies of their governments." 

ArgttUo V. Horn, mpra at 262. Mr. Justice Stewart concluded in 
that case that, among other factors, 

"the conduct of the political departments of the two natioiu 
.. ., evidencing tiieir unquaiitied uiiderstandinn^ that the extradi- 
tion treaty is in full force and effect, all make it obvious that the 
political departments of the two governments considered the ex- 
tradition treaty not abrogated but merely suspended during 
hostilities." 



Id. In fact, the Arjento test has already been applied to the instant 
treaty, and the treaty has been found, upon a certification by the 
Secretary of State, to be fully operative. In re ifyun, 360 F.S^pp. 
270,272 n.4(2) (E.D.N.Y. 1973). 

The Government has filed a similar certification in this case. In a 
statement dated June 9, 1977, Arthur W. Rovine, Assistant Legal 
Adviser for Treaty Affairs, certifies as follows; 

"The Treaty on extradition between the United States and Ger- 
many, signed at Berlin, July 12,1930 and proclaimed by the Presi- 
dent April 22, 1931, remains in full force and effect between the 
United States and the Federal Republic of Germany (AVest Ger- 
many). The continuation in force of this treaty as between the 
United States and the Federal Republic was confirmed by an 
exchange of notes of January 10,1955, April 13,1956. and June 28, 
1956, setting forth the imde'rsUnding that the 1930 treaty would 
be applied and considered as fully operalive. Uy these notes the 
treaty was made fully operative as of January 1, 1956, and it has 
rwnamed in full forre and effect since that date." 

Government's Response to Defendant's Motion to Discharge De- 
fendant (Exhibit A). Upon this certification and the autlioritiea 
just discussed, the Court finds that the 1930 extradition treaty be- 
tween West Germany and the United States is in full force and 
effect. The Court also finds, upon examining certified copies of 
certain diplomatic notes filed here June 29, 1977, concerning the 
extradition of Deaton, that his arrest and removal to the Lnited 
States was conducted with the proper formalities pursuant to that 
treaty. 5«, «. y.. Note Verbale, Federal Republic of Germany For- 
eign Office (No. 511-5S1E-382/76) (Bonn, Dec. 7,1976). This Court 
thus has jurisdiction over Deaton to try him on the indictment of 
May 28,1976. 
44Sr. Siii]|>.li32,SM. 
Deaton had previously been tried ander the iame extradition oo • 16-coant 

Indictment In the Northern District of Texas. He had t>een convicted on all ill 
connta and sentenced, and the Court of Appeala for the ntth arcult had aOnned 
the coDTlction (VnU«d Statet r. Deaton. 863 F.2d T77 (Summarr Calendar) 
(1»7T)). 

On June 20. 1078, the Cnlted SUtes and the Federal Republic of Oermanr 
Blmed a new treaty on eitradltloo. Dept of Stale Press Reletee No. 238. June 30. 
lam 

Digest of U.S. Practice In International Law, 
1978 (1980), at 765-766. 

^.Mt 
Daniel Hill Zafren 
Specialist In American 

Public Lav 
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TREATY TERMINATION OR SUSPENSION UNDER INTERNATIONAL LAW 

Basically, there are seven ways In which a treaty say effectively be teni- 

inated or suspended:  (1) in accordance with the teras of the treaty Itself; 

(2) by explicit or tacit agreement of the parties concerned; (3) through viola- 

tion of the provisions of the agreenent by one party, with one of the parties 

•aaertlng that It considers the treaty abrogated or suspended by such violation; 

(4) by one party on the grounds that fundamental conditions on which the treaty 

rested had changed—the doctrine of rebus sic stantlbus; (5) through energence 

of a new peremptory norm of general International law conflicting with the 

treaty; (6) through the outbreak of hostilities between parties to the agree- 
1/ 

•ent; and (7) by Impossibility of performance.  Each of these forms of occur- 

rences will be discussed In turn. Since this treatment of the subject will be 

general. It should be kept In mind that any given fact situation nay present 

varying legal ramifications. For example, an event may automatically involve 

a treaty's temlnatlon, or it may present the offended or affected natlon(s) 

with grounds for invoking the termination or auspenslon of the treaty, in 

whole or in part. Probably the major aignlflcance between a termination and a 

suspension Is that in a suspension a new agreement la not necessary between 

the Partiea after the suspension has ended. 

Three documents will constitute the major source for this discussion. 

y 
First, Is the 1969 Vienna Convention on the Law of Treaties.  (Vienna Conven- 

tion]. This Treaty entered into force on January 27, 1980, and while only 

1]  See, for example, G. Von Glahn, Law Among Nations (3rd Ed. 1976), at 
446-447. 

2/ UN Doc. A/Conf. 39/27; 63 AM J. INT'L L. 875 (1969); 8 ILM 679. 
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•ppllcabl* «• such to treaties concluded between State Parties thereafter.  It 

Is  prlaarily a  reststeaent  of  the custonary  lav on  treaties and vould be appli- 

cable  thereby to non-Parties as well as to treaties concluded prior to its  in 
3/ 

force date.' Second,   the Reststeaent (Second) of the Foreign Relations Law of 

the United States  (1965)   (Reststeaent),  prepared hj the American Law Instituta 

and which  is a coaposlte  of  the  requireaents  of  International  law and  the  noras 

of international and United States practice.    Third, Tentative Draft No.  1 of 

the Restateaent of the Foreign Relations Law of the United States  (Revised) 

(1980)   (Tencstive Draft],  which  is an attempted revision and expansion of  Che 

Second Reststeaent, with the  international agreeaent  part  largely following the 

Vienna Convention. 

Teras of the Treaty 

Art.  3A(2) of  the Vienna Convention provides that  the  teraination of a 

treaty aay take place "in conformity with the provisions of the  treaty."    The 

Restateaent $135 provides that an international agreement aay be suspended or 

aodified  in accordance with provisions included for that  purpose.    Provisions 

for suspension are not  comaon,  and are more  likely to appear in oultilateral 

treaties.    The  following illustration is given in  the Conment to that Section: 

nhatratlon: 

3.   'The coastal State may,  without fflacrlminatloii 
amongst foreign ships, suspend temporarily In specified areas 

of lu territorial sea the innocent passage of foreign ships if 
such suspension is essential for the protection of its security. 
Such suspension shall take effect only after having been duly 
published." 

3/  The United States is not a Party to the Vienna Convention, but such la 
pending in the Senate.  See, Exec. L, 92d Cong., 1st Sees. 
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General   and frequent  practice  finds a  termination provision or a provision for 

unllBlted   tenalnatlon.    The following llluatraclons are offered In the Connent: 

nhistratioDs; 
4. "This agreement shall continue in force for a period 

of five years and remain in force thereafter for a further 
period of five years unless notice is given by one of ttie par- 
ties to the other of its Intention to withdraw from the agree- 
ment, in which case the agreement shall lapse at the expira- 
tion of a period of one year from the day of receipt of such 
notice." 

5. "Any party to this agreement may give notice or 
withdrawal at any time after the expiration of three yeai-s 
from its coming into effect by notification to the government 
of state A. The withdrawal shall have effect from the date 
of the receipt of the notification and shall operate only as 
regards the party making the withdrawal." 

The  Tentative Draft  follows  the Vienna Convention closely. 

There  can be an laplled  right   to  terminate  even  If  there  Is no specific 

provision.    Art.   S6 of  the Vienna Convention reads: 

ARTICLE U 

Denitnelation of or wtthfl, avratjrom a treaty containing no provision 
rtgartting tirminatioit, denunciation or withiliawaf 

1. A treatv which fotitnins no provision regarding ils terminotioii 
uiul whicli ((oi*b not pronde for dcnnuciation or withdrawal is not 
subject to (lennnctation or vcilli.iruwal unless: 

(a) it is i>stublis)u'«l  that the purtii's intpiided to nilmil  the 
I|)os->ibUiiy of dcnnnciation or withdrawal: or 

{b} a n?iu of ticnuiu-iaiion or withdra"al may be implied by 
the nature »)f the treaty. 

2. A party shall give not less than twelve inonliis' notice of its 
iiitculioii lu lienoiuice or withdraw from a treaty tmder paragraph 1. 
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The Tentatlva Draft provides: 

{340. Termination or DeniinciatioD oi or Withdrawal 
irom an International Agreement 

(1) The termination oi an international 
agreement or the withdrawal oi a party may 
take place: 

(a) in coniormity with the provieion* 
oi the agreement; or 

(b) ot any time by consent oi all the 
parties alter consultation with the other 
contracting states. 

(2) An agreement which contains no pro- 
vision regarding its termination ond which 
does not provide ior denunciation or with- 
drawal is not subject to denunciation or with- 
drawol unless: 

(a) it is established that the parties 
intended to admit the possibility oi de- 
nunciation or withdrawal; or 

(b) a right oi denunciation or with- 
drawal may be implied by the nature oi 
the agreement. 

(3) A party shall give not less than twelve 
months' notice oi its intention to denounce or 
withdraw from on agreement under subsection 

Thus, a treaty can cone to an end wlien the acts called for by Its tenas 

have been performed, wlien its specified expiration date has been reached, or 

when it has been denounced or renunclated as expressly or Inplledly provided 

for therein. 
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In connection with debate on the Panama Canal Treaties, the Legal Adviser, 

Deparcaent of State, wrote on March 1, 1978,concerning the legal effect of a 

onllaceral attempt by Panama to abrogate the Treaty prior to its termination 

dace as follows: 

' The tennination of a treaty, or the sospension 6f its operation, 
may taice place only in conformity with generally accepted rules 
and practices of international law. In the case of the Panama Canal 
Treaty, the governing rule is set forth in article II (2) of the Treaty 
itself. That article stipulates that the Treaty will terminate at noon, 
Panama time, December 31, 1999. Absent mutual consent to an 
earlier tennination, or a termination with another appropriate 
basis in international law, such as material breach by tne United 
States or impossibility of performance, the Panama Canal Treaty 
will remain m force until the specified time. A xmilateral declara- 
tion of abrogation or suspension by Panama, prior to the specified 
date, will not bo effective. 

Therefore, until ths Panama Canal Treaty is terminated on 
December 31, 1999, the United States will have the legal right to 
assert and enforce all U.S. righta under the Treaty. 

Explicit or Tacit Agreement 

Art. 5*(b) of the Vienna Convention provides that a treaty can be termin- 

ated "at any time by consent of all the pertlea after consultation with the 

other contracting Statea." Art. 57(b) provides for suspension of the operation 

of a treaty under the same condition. Further, Arts 58 and 59 read; 

4/ Department of State, Digest of D.S. Practice In International Law, 1978 
(1980). at 767. 
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S'tspen^ion of the, operation of a multilateral treaty 
by agreement betwten certain of the parties only 

1. Two or more parties to u inuitildteral treaty may conclude mi 
agreement to suspend t!ie opemtion of provisionsof the treaty, tem- 
porHrily luid as between themsetvcfi atooe, if: 

{a) the possibility of siich a suspension is provided for bv the 
treaty; or 

(ft) the 8U9i>ension in question is not proliibited by the treaty 
and: 

(i) does not iifTect the enjoyment bv tlie other pnrtieii of 
ihoir rights under the treiity or the performance of their 
obUjsations; 

ill) is not iiicorapHlibIc with the object and purpo^ of the 
treaty. 

2. Uale&s in a cuse fallinjr under pnrapraph l(u) the treatv other- 
wise provides, the parties in question shall notify the other parties of 
their intention to conclude the ngreenicut and of those provisions of 
the treaty the operation of which they intend to suspend. 
, AnxrcLE 59 

nintition or suspension of the upeiatiun oj a treaty implied by con- 
clusion of n Liter treaty 

A treaty shall be consideretl as terminato<l if all the parties to it 
conclude "it  Inter treatv  rclniin^ to the *»nnie subject-matter and: 

(a) it appears from the later treaty or is otherwise established 
that the parties intended that the niatler should be governed by 
that trenty; or 

(6) the provisions of the later treaty are so for tncompatibte 
with those of the earlier one that the two treaties are not capable 
of beini: applied at the same time. 

2. The earlier treaty shall be consideretl us only susfiended in opera- 
tion if it up|>ears from the later treaty or is otherwise established that 
such was the intention of the parties- 

There   Is  no corresponding provision In the Restatement,   but  the Tentative 

Draft  provides: 

% 341. Suspension of the Operation o( Agreements. 

(I) The   operation   oi   an   international 
agreement in regard to all parties or to a 
particular party may be suspended: 

(a) In contormity with the provisions 
oi the agreement; or 

(b) at any time by consent ol all the 
parties alter consultation with the other 
contracting states. 

(2) Two or more parties to a multilateral 
International agreement may conclude an 
agreement to suspend the operotion ol provi- 
sions ol the international agreement, tempo- 
rarily, and OS between themselves alone, ii: 
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(a) the poasibUity oi nich luspension 
in prorided ior by the international agree- 
ment, or 

(b) the suspension in question is not 
prohibited by the international agreement 
and: 

(i) does not aifect the enjoyment 
by the other parties ot their rights under 
the agreement or the performance oi their 
obligations; 

(ii) is not incompatible with the 
object and purpose oi the agreement. 

S 344. Conclusion oi Later Agreement. 

(1) An international agreement shall be 
considered as terminated ii all the parties to 
it conclude a later agreement relating to the 
same subject-motter and: 

(a) it appears irom the later agree- 
ment or is otherwise established that the 

: parties intended that the matter should be 
governed by that agreement, or 

(b) the provisions oi the later agree- 
ment are so lor incompatible with those 
oi the earlier one that the two agreements 
are not capable of being applied at the 
same time. 

(2) The earlier agreement shall be consid- 
ered as  only suspended  in operation if  it 
appears from the later agreement or is other- 

wise estoblished that such was the intention 
of the parties. 

Therefore, an agreenent can end If there Is written agreement to that ef- 

fect, usually found In a new treaty between the parties containing a provision 

temlnatlng prior treaties between them with specific referral to such earlier 

instrunents. 

Treaty  termination by  Implication can occur  In a number of ways.     For ex- 

ample,   through Inconsistency,   similar  to United States  statutory construction 

rules.     Where  there  Is an unreconcllable  Inconsistency between an earlier and 

later agreement   relating to  the  same  subject  matter,   the  later agreement will 

13-617   O—83 26 
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5/ 
prevail. There Is even authority to the effect that there can be an Implied 

agreenent to tenalnate a prior existing general bilateral treaty. In whole or 

In part, by a later and more specific multilateral agreement even If that later 

agreement contains a savings clause preserving the validity of bilateral agree- 

ments between the parties. Thus, the United States Court of Appeals for the 

Second Circuit In discussing the legal relationship between the 1953 bilateral 

Friendship, Commerce and Navigation Treaty Between the United States and Japan 

and the oultllateral 1970 United Nations Convention on the Recognition and En- 

forcement of Foreign Arbitral Awards, stated In a footnote as follows: 

4.   Tb« Japanese Treaty, a general treaty, is not think that where both parties to a tiUateral 
qtilte as specific In its arbiuation clause as the treaty, Japan and the United Sutcs. later tie- 
Convention.   Article IV, ^ 2 provides: conM signatories to a multinational conventloa 

.. ^        .     . , .      . .  . covering the same subject matter, the Conven- •Awards duly rendered pursuant to any ^_ ,^ ^^^   ^^ ^^ ,^,, ^^ 
contracts [providing for arbiiratioo 

of cUsputM], wtUch are Ana) and enforceable 
under the laws of the place where rendered, 
ihall be deemed conclusive in enforcement 

elusion despite the saving clause preserving 
the validity of bUatersl agreements between 
the  contracting   sutes.    Convention,   Article 

....        ..           ^    _« VII,    The  adhesion  of additional  stgnatories 
j;;^***, ^w     ^°-..l   P^       ^ *»« »« •«•« "•' "rcumstanc. thaiTlch si* contpelen, J"««ilcuon ^rither Party^ and ^__,„^ agreement. 1. modi- 
shall be entitled to be declared enforceable -       '"               '                   "^ 
by such courts, except where found contrary fying Its earlier engagement vis-a-vis the other, 

but  only  to the esitem  necessary.    Further- to Dubllc  policy.      4   U.S.T.  2063 at 2066. / ^ .     . .     , ^,  
T   A^ Mm   I 7 ^^ more,  inasmuch as both agreemenU  further 

' ^^ the same purpose, the one lending to further 
To the extent that there may be a coofUct that purpose most forcefully, the Convention, 

between the Treaty and the Convention, we should be given effect. 

Another example of a tacit agreenent might be where the Parties let a treaty 

lapse through nonobservance. I.e., each In turn falls to comply with Its terms 

and no one protests such nonobservance because all are In tacit agreement that 
7/ 

they no longer wish to be boimd by It. 

V Tentative Draft, Coment to $344. 

6/ Fotochrome, Inc. v. Copal Company. Limited. 517 F. 2d 512, 518 (2d Clr. 
1975). 

]_/ Von Glahn, supra note I, at 448. 



Violation of ProvlBloos 

The Vienna Convention states in Arts. 60 and 45: 

ARTICLE  CO 

Terminaiion or sutpension of the operation of a treaty a» a eomequenee 
of ita breach 

\. A inat«rial breach of a bilateral tn-ut} b}* one of the parties 
entitlctt the other to invoke the brench ay a grountl for terminating 
the treaty or suswnding it* operation in whole or in port- 

2. A muteriul breach of a nutltiluterul treaty by one of the parlies 
entitleii: 

(a) the other parties bv unanimous agreement to suspend the 
0|>eration of the treaty in whole or in part or to terminate it 
either: 

(i) in the relations betwc^i themselves and the default- 
ing State, or 

(ii) as between all the parties; 
(6) a party specially atfccted by tlic broach to invoke it as a 

^ound tor suspending the operation of the treaty in whole or 
U) part in the relations between itself and the defaulting State; 

(c) any party other than the defaulting State to invoke the 
t     breach as a ground for sus[tendin^ the operation of the treaty in 

whole or in port with res|>ect to itself if the treaty is of such a 
character that a material breach of its provisions by one party 
radically chougeH the ]xwiitio!i of every party with respect to the 
further performance of its obligations under the treaty. 

3. A material breach of a treaty, for the purposes of this article, 
consists m: 

(a) a repudiation of the treaty not sanctioned by the present 
Convention; or 

(6) the violation of a provision essential to the accomplishment 
of the object or purpose of the treaty. 

4. Tiie foregoing paragraphs are without prejudice to any provision 
in the treaty applicable tn the event of a breach. 

5. rarugraphs 1 to 3 do not apply to provisions relating to the 
protection of the human pennon contained in treaties of a humanitarian 
character, in particular to provisions prohibiting any form of reprisals 
against itersons protected by such treaties. 

ARTICLB 4t 

to89 of a right to incdce a ground for invalidating, ttrminating, 
wahdrawing from or suspending the operation of a treaty 

A State mav no longer invoke a ground for invalidating, tenninating, 
withdrawing from or susjiending the operation of a treatv under articles 
46 to 50 or articles 60 and 62 if, after becoming aware of the facts: 

(a) it shall have expressly agreed that the treaty is valid or 
remains in force or continues in operation, as the case may be; or 

(6) it must by reason of its conduct be considere<I as" having 
acquiesced in the validity of the treatv or in its maintenance in 
force or in operation, as the case may be. 
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The Restatement provision, §158 reads: 

§   158.     violation of Agieement 

(1) Upon \ioIation of an international agreement, any 
aggrieved party may, within a reasonable time and 
except as otiiemi^c provided in tlie agreement 

(a) suspend performance of its obligations towards 
the violating party so long as the latter Is In \iolation. 
If the violation and suspension involve corresponding 
provisions or the suspension is otherwise reasonably 
related to the violation, 

(b) terminate as between itself and flie violating 
party a separable part of the agreement that includes 
the obligations violated aiid obligations of the aggrie\'cd 
party clearly intended to be their counterpart, or 

(c) terminate the entire agreement as between it- 
self and the violating party If the violation, considered 
in relation to all the terms of the agreement and the 
extent to which they have been performed, has the effect 
of depriving the aggrieved party of an essential benefit 
of the agreement 

(2) The exercise of the rights stated in Subsection (1) 
does not deprive the aggrieved party of the claim for 
violation of international law that accrues to it as ft 
result of tha violation of the agreement and that may be 
adjudicated In an appropriate forum as indicated in { S 
U) (a). 

The Tentative Draft $345 states: 

i 34S.  Material Breach oi an Agreement. 

(1) A material breach ot a bilateral inter- 
national agreement by one ot the parties en- 
titles the other to invoke the breach tf a 

ground for terminating the agreement or sus- 
pending its operation in whole or in part. 

(2) A material breach oi a multilateral 
ogreemeni by one of the parties entitles: 

(a) the other parties by unanimous 
agreement to suspend the operation ol the 
agreement in whole or in pari or to ter- 
minate It either: 
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(i) in the relations between them- 
•elves and the defaulting state, or 

(ii) as between all the parties; 

(b) a party specially affected by the 
breach to invoke it as a ground for sus- 
pending the operation of the agreement in 
whole or in part in the relations between 
itneli and the defoulting state: 

(c) any party other than the defaulting 
state to invoke the breach as a ground for 
suspending the operation of the agree- 
ment in whole or in part with respect to 
itself ii the agreement is of such a char- 
acter thot a material breach of its provi- 
sions by one party radically changes the 
position of every party with respect to the 
further performance of its obligations un- 
der the agreement. 

The aaln  thrust of  this  operative  form  Is  that  the  breach must  be material; 

•aterlallty  Is  to be determined by the  offended Party;   and  It  does  not   ipso 

facto terminate or suspend  the agreement  but  It  is  In  the discretion of the of- 

fended party to treat  It as  such.     "When a material   breach occurs  between  the 

parties  to an International  agreement,   the  process of  performance  begins  to 

verge with  that  of  termination.     A most  difficult  question  Is  that of when a 

breach departs so substantially from the original expectations of  the  parties 

as to Justify the invocation of sanctioning procedures."    A material breach 

would be a violation of a provision essential  to  the accomplishment  of any 

object or purpose of  the treaty. 

8/ M.S.  McDougal and W.M.   Reisman,   International Law in Contemporary Per- 
spective  (1981),  at  1232. 

9/ International Law Coomlsslon Report,  U.N.  Doc.  A/6309/Rcv.   1  (1966). 
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Again, In connection with the Panama Canal Treatlea debatea, on Harch 

1, 1976, the Legal Advlaer, Departaent of State, wrote In regard to the legal 

effect of a material breach by Panama: 

Moreover, a 
material breach of the Panama Canal Treaty by Panama irould en- 
title the Ttnited States to suspend performance of its obligations in 
whole or in part. Article 60(1) of the Vienna Convention on the 
Law of Treaties provides that: 

"A material breach of a bilateral treaty by one of the jpartiea 
entitles the other to invoke the breach as a crround for terminating 
the treaty or suspending its operation in whole or in part." 

In the Panama Canal Treaty, the United States has agreed, 
mUralia^ (a) that Panama will receive certain payments each year 
during the life of the Treaty, (b) that Panamanian nationals will 
increasingly participate in the operation and maintenance of the 
Canal and that Panama's foi'ces will participate in the defense of 
the Canal, (c) to transfer to Panama certain property at the entry 
into force of the Treatv and during its lifetime, and (d) to transfer 
the Canal and related property to Panama on December 31, 1908. 

In the event of a material breach by Panama of its obligations, it 
wculd be perfectly appropriate for the U.S. to withhold perform- 
ance of these and other U.S. obligations under the Treaty until 
Panama complied once again with its obligations. 

10/ 

Changed Clrcumatancee (Rebus Sic Stantlbua) 

Art. 62 of the Vienna Convention reads: 

ABTICU a 

FundamerUai change oj circnrnstaneft 

1. A funilamental change of circumstunces which hos occurTwl with 
regord to those ejosting ut the lime of the conclusion of a treaty, an<i 
which was not foreseen by the porties, iiniv not be invokcil as a 
ground for lerminaling or withdrowing from' the treaty unless: 

(a) the existence of those circumstances constituted an es- 
sential basis of the consent of the iiarties to be bound bv the 
treaty; and 

(i) the effect of the change is rnilicnlly to transform the extent 
of obligations still to be performed under the treaty. 

2. A fundamental change of circumstances moy not be invoked as 
a groumi for terminating or withilrawing from a treaty: 

(o) if the treaty establishes a boundary; or 
(6) if the fundamental change is the ivsult of a breach by the 

party invoking it cither of an obligation luider the treoty or of 
any other international oblig:<tion owed to unv other party to the 
treaty. 

3. If, imder the foregoing paragraphs, a party mav invoke a funda- 
mental change of circumstances as a groumi for terminating or 
withdrawing from a treaty it mav also invoke the change as a groumi 
for suspcniling the o|>erution of the treaty. 

10/ Department of State, Digest of U.S. Prectlce In Intemetlonel Law, 
1978,  at  767. 
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The Reatateaenc provision, $1J3 states: 

§   153.     Rale of Beboa Sic StsaUbiu: SobsUnUal Change of 
CIrcmnstanoea 

(1) An international agreement is subject to the implied 
condition that a substantial change o( a teniporsr}- or 
pemuuient nature, in a state of facts existing at the 
time when the agreement became effective, sus|>ends 
or terminates, as the case may be, the obligations of the 
parties under the agreement to the extent that the con- 
tinuation of the state of facts was of such importunce to 
the achievement of the objectives of the agreement that 
the parties would not have intended the obligations to 
be applicable imder the changed circumstances. 

It) A party may rely on an interpretation of the agree- 
meat as Indicated hi Subsection (1) as a basis for sos- 
pendlng or terminating performance of the obllgattons in 
quotton only if It did not cause the change bi the state 
ol taoto by action inconsistent with the purpose of the 
,g,«(au)nt and has otBerwlse acted in good faith. 

(8) When the oondltions specified In Subsection  (1) 
apply only to a separable portion of the agreement, sus- 
pension or tennhiatlon applies only to that portion. 

Th« corresponding section,  $346,  of  the Tentative Draft provides: 

f 346., Fundamental Chang* of Circumstancas. 

(1) A (undomsnlal chong* oi ciicum- 
itoncas which has occurrad with ragord to 
thoa* axisHng at Iha tima oi lh« conclusion oi 
an Intkmational agrvomant. and which was 
aol iorasaen by lh« partias. may not b« invokod 
a* a ground for terminating or withdrawing 
irom the agreement unless: 

(a) the existence of those circum- 
stances constituted an essential basis oi 
the consent oi the parties to be bound by 
the agreement: and 

(b) the effect of the change is radically 
to transform the extent of obligatioiu still 
be to performed under the agreement. 
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(2) A fundamental change oi circum- 
stances may not be invoked as a ground for 
terminating or withdrawing from an agree- 
ment: 

M if the agreement establishes a 
boundary; or 

(b) if the fundamental change is a 
result of a breach by the parly invoking if 
either of an obligation under the agree- 
ment or of any other international obli- 
gation owed to any other party to the 
agreement. 

The doctrine of  rebus  sic stantlbus has been  the most  widely written about 

In the arena of   treaty  termination,  and  Is probably  the most  controversial and 
11/ 

irritating problem concerning treaties.       The  doctrine and particularly Art.   62 

of  the Vienna Convention has been the  subject  of harsh criticism.      There  Is 

great  uncertainty as  to Its actual application.     'The  real  problem Involved  In 

tlie doctrine of  rebus sic stantlbus arises when  such  Invocation  Is  sought   In 

actual  practice.     Pew writers and  fewer  statesmen appear  to be  able  to agree on 
n/ 

when, the doctrine could be justifiably Invoked."   (Emphasis In the original). 
U./ 

In the Fisheries Jurisdiction Case,   the International Court of Justice 

Indicated that In order for a change of circumstances to give rise to a ground 

for invoking the termination of a treaty It Is necessary that "it should have 

resulted In a radical transformation of the extent of the obligations still to 

be performed.  The change must have Increased the burden of the obligations to 

11/ Von Glahn, supra note 1, at 448-4A9. 

12/ See, for example, A.E. David, The Strategy of Treaty Termination 
(1975), at 44-45.  "Never in Its long history has the principle of rebus sic 
stantlbus been so restricted and watered down as in our tine."  (at 54). 

13/ Von Glahn, supra note 1, at 449. 

W  Federal Republic of Germany v. Ireland, 1973 ICJ Rep. 3, 12 ILM 300. 
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to be executed to the extent of rendering the perforaance something essentially 

different from that originally undertaken." 

New Peremptory Nona (Jus Cogens) 

Art. 64 of the Vienna Convention states 

ABTICLI: u 

Emtrymee 0/ a new ptremplonj norm  of grneni/  inlernalionai law 
(j^is coyftu) 

If 11 ni'w perpinptorv norm of criTicrnl iiilprniiiioiiul lu\v cinorgc^, anv 
eMslmg Ircuiy which is in conflict «itU ilmi norm becomes voiil anil 
tcrmiimtes. 

Art. 66 provides for referral to the International Court of Justice by a party 

If there Is a dispute as to the emergence of a new peremptory norm, unless ar- 

bitration Is agreed on. 

The Restatement does not have a provision contemplating the development of 

new peremptory norms, (although $116 recognizes existing "rules of International 

law Incorporating basic standards of International conduct" which would make any 

entered into treaty In violation thereof Invalid), and there is divided legal 

opinion on whether jus cogens actually exists, and even if It does what are and 

are not such rules from which law does not permit any derogation. 

However, the Tentative Draft does follow the Vienna Convention in §347: 

$ 347. Emergence oi a New Peremptory Norm 

If a new peremptory norm of general in- 
ternational law emerges, any existing agree- 
ment which is in conflict with Ihot norm be- 
comes void and terminates. 

It might also be pointed out that in effect, at least, the concept is rec- 

ognized In Art. 103 of the United Nations Charter which provides that if there 

is a conflict between the obligations of its Member under the Charter and their 

15/ Von Glahn, supra note 1, at 444-445.  If there is such a rule. It could 
be modified by a subsequent norm of general international law having the same 
character. 
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obligations under any other International agreeoent,  those under the charter 
16/ 

shall prevail. 

Outbreak of Hostilities 

Legal opinion differs widely on the effect  of hostilities  between parties 

to a treaty, although generally treaties not  Incompatible with a state of war 
W 

are not suspiended or terminated by the outbreak of hostilities.      The Vienna 
18/ 

Convention does not take a stance on the Issue  (Art.  73).        The Restatement 

$157 and part  of  Its CooDent  provides: 

§   157.   HostUities between Parties to International Agree- 
ment 

An Internationa] agreement that, either by express pro- 
vlalon or by reason o( its nature, is intended to lie opera- 
tive daring hostilities b not afTected by liostUiUes involv- 
ing one or more parties to the agreement. 

Comment; 
a. Agreement designed to be operative during fiostilitiet. 

A bilateral agreement may provide for the safe departure within 
a specified period of time of the nationals of one party in the ter- 
ritory of the other if hostilities break out lietween them. An 
agreement of this type may also provide that the property of ' 
such nationals will not l» confiscated, sequestrated, seized, or em- 
bargoed In the event of hostilities. Multilateral agreements hav- 
ing a legislative cliaracter and dealing with rules to be followed 
by states in the conduct of hostilities constitute, however, the 
most significant group of agreements that are operative during 
hostlUtics. 

16/ See, Restatement, Coment to $116. 

17/ Von Glahn, supra note 1, at 563-364. See, also Clark v. Allen, 331 D.S. 
S03 (1947), and the Coomenta to §346 of the Tentative Draft. 

18/ Art. 74 doea cover instances where there Is a break In diplomatic re- 
lations: 

AancLS 74 

Diplomatic and connlar rtlationt and ttu condution of trtatiu 

The severance or absence of diplomatic or consular relations between two 
or more states does not prevent the conclnnon of treaties between those 
states. The eonclution of a treaty does not in itself affect the sitnatioD 
in regard to diplomatic or consular relations. 
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The Tentative Draft doea not give special treataent to this form of treaty 

termination or auapenslon, but Includes It as a coomentary special application 

of the doctrine of rebus sic stantlbus ($3A6), stating chat It Is arguable that 

•tajor hoatlllties are "changed circumstances" providing a basis for suspending 

or terminating the treaty, regardless of whether there Is a lawful state of 

war. 

laposslbllty of Performance 

Art. 61 of the Vienna Convention reads: 

ARTICLE 81 

Supenening impo^sibilify of performanee 

1. A party may invoke tho imi>osdil»ilily of performing u trcuty 
as a fo^und for terminalinK or withiiniwing Ifroni il if tl)c impossibility 
results from the i>ermaiieni disapiienrancc or liostniction of an object 
indispensable for the execution of the treaty. If the impossibility i^ 
temporary, it may be invoked only iw; u ground for suspending the 
operation of the treaty. 

2. Impossibility of performance may not be invoked by a party as 
n ground for t*mnnating, wilh<lra\\ing from or suspending the 
operation of a treaty if the impossibility is the reaull of a breach by 
that party either o( an obli|ratioti under the treaty or of any other 
intemstionai obligation owed to any other party to the treaty. 

The Restatement covers disappearance of a State, transfer of territory, and a 

change In government In separate provisions. 

159. Dbappearance of State 
If a state that is a party to an international agreement 
ceases to exist a.s a state, the agreement is terminated as 
to it. Imt the state into which It is incorporated or the 
states into which it Ls divided succeed to its rights and 
obligations ug^er the a^eement to the extent that 

(a) the agreement defines the boundaries of the 
territorj' of the former state, or 

\     (b) the agreement relates to the use of the terri- 
tory or its natural resources. 
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§   160.      Transfer of Territory 

(1) If a ffUte that is a party to an international a^pc- 
ment transfers part of its t<>rrltor>- to a state that is not a 
party, the ngrcemcnt ceases to apply with respect to the 
first Ktatc to the extent that it relates to .snch territory. 
The other stale .succeeds to the rJRhfr nnd ohligatioa'S of 
the first stnle under the agrcemrnf wiVi resj»ect to any 
other part> to tJic agreement to tltc p\cnt that 

(a) the agreement defines the Iwundaries of the 
transfrrrcd territory, or 

(b) the ai^reement relates to the use of the terri- 
tory or its natural resources, 

(2) If a state that is a party to an international agree- 
ment acquires additional territor>', the applicability of 
the agreement with res|H!Ct to the territory is deter- 
mined by intorpretatioD of tlie agreement. Normally, 
then agreenirnt will be interpreted as applying to the 
addUional territory unless it manife-sts an intent that it 
is tc^app)>' only to the territory belonging to the slate at 
tho time uhi-n tlie agreement is made. 

161.      Change in Government 

A change in the type or nature of the government of a 
state docit not alter the binding effect of international 
ngreomonts to which the state is a party. 

Th« T«nt«Clve Draft, In a conmentary explanation to §346, regards Imposslbllicy 

as a particular application of rebus sic stantibus, reasoning that the dlsap" 

pearance of an indispensable object would ordinarily constitute a "fundamental 

change of circumstances." 

Citing S159 of the Restatement, it has been held that the 1961 Treaty with 

the Republic of Vietnam containing assurances that neither Party shall take 

property of the other without Just conpensation has terminated since one of the 
19/ 

contracting parties no longer exists.   Future questions on state succession 

19/ Tran Qui Than v. Bluaenthal, 469 F. Supp. 1202, 1211-1212 (N.D. C«. 
1979). 
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and treaties m»j  be settled by the propoaed Vienna Convention on Succeasloo of 
20/ 

States ID Respect of Treaties. 

The Reporters' Notes to iH5  of the Tentative Draft describes the Inpossl- 

bllltjr of perforaance as: 

3. Imposiibilitji According to the Rei>ort of the International 
Law Commission (L'.N. Doc. A«309 (1966)). p. 84, Article 61 
setting forth the rule on impossibility was concerned with such 
cases as "the submentence of an islano. the drsing up of a river or 
the destruction of a dam or hydroelectric installation indispensable 
for the execution of a treaty." Apparently, then, it does not reach 
cases involving not the disappearance of a particular object, but 
situations in which a party's performance is made impossible by 
other factors, for example, an agreement to deliver aid. arms or 
other goods at a specified time that is thwarted by acts of God. 
war, or the closure of a canal. In this respect it is narrower than 
the analogous doctrines of impossibilitv ana frustration in domestic 
contract Taw. See 18 Williston, ConiracU » 1931-1979 (3d ed. 
Jaeger, 1978). 

Hhole or Partial Tenalnatlon or Suspension 

The Vienna Convention provides in Art. H  for aeparabllltyi 

AKTICLE U 

Separahitity of treaty proeUion* 

1. A right of a party, provided for in a treaty or arising under 
article 56, to denounce, withdraw from or slisppn'd the operation of 
the treaty may be exenised only with respect to the whole treaty 
unless the treaty otherwise provides or the parties otherwise agree. 

2. A ground for invalidating, terminating, withilniwiiig from or sus- 
pending the operation of a treaty reiogni/.cil in the present Convention 
may be invoked only with resjKH.'l to the whole treaty except as pro- 
vided in the follow-ing paragraphs or in article 60. 

3. If the ground relates stAeW to partitMilar clauses, it may be in- 
voked only with resjMH-t to those clauses where; 

(o) the said rianses are separable from the remainder of the 
treaty with regard to their application; 

(i) it appears from the treaty or is otherwise established that 
acceptance tjf those clauses was not an essential basis of the con- 
sent of the other party or parties to be bound by the treaty as a 
whole; and 

(c) continued performance of the remainder of the treaty would 
not be unjust. 

4. In cases falling under articles 40 and 50 the Slate entitled to in- 
voke the fraud or corruption moy do so with rcs|>ect either to the 
whole treaty or, subject to paragrupli 3, to the parliculiu- clauses alone. 

5. In cases falling under articles 51, 52 and .U, no separation of the 
provisions of the treaty is permitted. 

20/  17   ILM 1488  (1978). 
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Con««qu«nc«» of Teralnatlon and Suapenalon 

The pertinent provisions of the Vienna Convention read as follows: 

ABTICU 70 

Coiuegutncet of lh» terminaiicn of a treaty 

1. Unless the treaty otherwise provides or the parties otherwise agree, 
the termination of a treaty under its provisions or in accordance with the 
present Convention: 

(a) releases the parties from any obligation further to perform the 
treaty; 

(b) does not affect any right, obligation or legal situation of the 
parties created through the eiccution of the treaty prior to its 
termination. 

2. If a state denounces or withdraws from a multilateral treaty, para- 
sraph 1 applies in the relations between that state and each of the other 
parties to the treaty fr«m the date when such denunciation or withdrawal 
takes effeet 

ABTIOU 71 

Conuqutneu of Ikt involidity of a treaty which conflicte 
vilh a peremptory norm of general international law 

2. In the case of a treaty which becomes void and terminates nnder 
Article 64, the termination of the treaty: 

(a) releases the parties from any obligation further to perform the 
treaty; 

(b) does not affect any right, obligation or legal situation of the par- 
ties crested through the execution of the treaty prior to iu 
termination; provided that those rights, obligations or situations 

may thereafter be maintained only to the extent that their main- 
tenance is not in itself in conflict with the new peremptory ncca 
of general international law. 

AmcLX 73 

Coiuef uenees of the nupention of th* operation of a treaty 

1. Unless the treaty otherwise provides or the parties otherwise agree, 
the suspension of the operation of a treaty under its provisions or in ae- 
cordsnee with the present Convention: 

(a) releases the parties between which the operation of the treaty is 
suspended from the obligation to perform the treaty in their 
mutual relations during the period of the suspension; 

(b) does not otherwise affect the legal relations between the partiea 
established by the treaty. 

2. Dnring the period of the suspension the parties shall refrain from 
acts tending to obstruct the resumption of the operation of the treaty. 
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OiliyatioM imfottd kj inlerrtatumal law mdtpendmtly of a treaty 

The iov&Udity, lennination or denundatioii of a treaty, the with- 
drawal of a party from it, or the suspension of ita operation, as a 
result of the application of the present Convention or of the provisions 
of the treaty, shall not in any way impair the duly of any State to 
fulfill any obligation embodied in the treaty to which it would be 
subjacl under international law independently of the treaty. 

No comparable provtBlon* appear In the Restatenent, but th« Tentative Draft pro- 

vides : 
f 3S0. Con8a«juonce« ot Terminertlon of an Agi««tii«nl 

Unleaa Oio intamotionol agreement olher- 
wi«« proTidea or the parties otherwiae agree, 
the termination of an agreement under its 

provisions or in accordonce with Part MI oi this 
Restatement (a) releases the parties from any 
obligation further to perform the agreement: 
(b) does not aiiect any right, obligation or legal 
situation oi the parties erected through the 
execution oi the ogreement prior to its termi- 
nation. 

f 351.  Consequences oi Suspension oi Operation oi an 
Agreement. 

(1) Unless the international agreement 
otherwise provides or the parties otherwise 
agree, the suspension oi the operation oi an 
agreement under its provisions or in accord- 
ance with Port III oi this Restatement: (a) 
releases the parties between which the oper- 
ation oi the agreement is suspended from the 
obligation to periorm the agreement in their 
mutual relations during the period oi suspen- 
sion: (b) does not otherwise cdiect the legal 
relations between the parties established by 
the agreement. 

(2) During the period oi the suspension 
the parties shall refrain irom acts tending to 
obstruct the resumption oi the operation of the 
agreement. 

3L Mi9^ 
Daniel Hill Zafren 
Specialist In American 

Public Law 
American Law Division 

April 16, 1982 
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Congressional Research Service 

The Library of Congress 

February 8,   1982 

TO 

FROM 

SUBJECT 

1^ 

Aiierlcan Law Division 

The Proposed Extradition Treaty Between the United States and Che 
Philippines - A Legal Analysis 

This menoranduB Is subaltted in response to your request for a legal 

analysis of the recently concluded extradition treaty between the United States 

and the Republic of the Philippines.  No in force extradition treaty presently 

exists between the two nations. The prospect that this treaty will become effec- 

tive has apparently raised some concern aaong certain Philippine dissidents 

presently within the United States (a copy of a Washington Post article, 

January 3, 1982, p. A2, thereon is enclosed). 

The legal analysis undertaken here has been made primarily from the mere 

reading of this proposed treaty, and comparing it when deemed relevant to other 

recent bilateral extradition treaties approved by the Senate or pending before 

that body, as well as with the model bilateral treaty on mutual extradition of 

fugitives sec forth by the Department of State for comment In 1976 (Al Fed. Reg. 

51897-51899; Digest of Prac-.lce in InCemaclonal Law, 1975, pp. 132-137). Ger- 

mane provisions or effeccs of United States law, present and proposed, are also 

considered.  Ic should be kapC In mind that any treaty is the product of negoci- 

acion, and we are not privy to this process here to account for any provision 

in the treaty which may have in fact been a compromise position for the United 

States rather Chan its first asserted stance.  Further, extradition treaties 

do account for certain differences In and peculiarities of domeaelc law, and we 
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are not conversant with Philippine law which nay have led to the inclusion of 

new concepts or Che exclusion of those found In other similar bilateral trea- 

cles.  In addition, any analysis of a specific excradldon creaCy mat Include 

Che kinds of crldclsas Chat have been raised ac the so-called modern excradl- 

tioQ treaties as a general category.  It should be noted at the outset that 

most of the provisions and concepts in the proposed treaty do comport wlch cur- 

rent United Scaces practice and philosophy. 

With these caveats In nind, a number of potential legal problems can be 

pointed'to In the proposed treaty. First, Is the political offense exception, 

including the specific reference to Che Executive Authority of the requested 

State in deciding the question of applicability. Second, is the military of- 

fanse exception, with a legal cloud surrounding che scope and effect of 

Philippines' martial law, and the ambiguity as to which nation decides quesdons 

pertaining Co it. Third, is the Inclusion of the category of "an accessory 

after Che face." Finally, chere is Che weakness in using cerms wlchouc defining 

Chen, such as "deprivation of .liberty." Certain legal pracclcalides are also 

examined. 

The Nature and Purpose of Extradition Treaties 

"Extradition is Che process by which persons charged wlch or convlcced of 

crime againsc the law of a State and found In a foreign State are returned by 

che latter to the former for trial and punishment." 6 tfhitcman's Digest of 

International Law 727 (1968).  It is established practice that nations have a 

rlghc Co granc asylum and refuse extradition, but may voluntarily relinquish 

this general right for a specific creaCy obligaclon chat requires extradition. 

This obligation has usually been incurred through the bilateral treaty method. 

1J-«17 O—83 27 
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Ccntrell, The Politlc«l Offenie E«eaptlon In International Extradition; A 

Coaparlgon of the United Statee, Great Britain and the Republic of Ireland, 30 

HARQ. L. REV. 777, 783 (1977). However, there are an Increasing nusber of in 

force or proposed aultllateral treaties which deal with eztradltloo or contain 

extradition provisions. 

The United States Is a Party to over ninety existing bilateral extradition 

treaties. That large nuaber is attributable to the f^ct that the United States 

nay extradite only by treaty when it is the requested State. 18 U.S.C. §3181. 

When the' United States is the requesting State, It can also seek extradition on 

the basis of coaity with those nations where no extradition treaty exists, but 

Congress has not given the Executive Branch power to reciprocate in effecting 

•uch discretionary extraditons.  See, Annotation:  Extradition of Federal Crla- 

Inal Defendants Based on Coaity of Nations. 24 ALR Fed. 940. 

Certain principles or concepts are usually found in the bilateral treaties 

to which the United States is a Party which aid in effectuating the reciprocity 

of obligations contained in thj treaty and to protect the individual rights of 

any individual Involved or special interests of the Parties. Notable in this 

ragard are:  the principle or rule of "speciality,' which requires that extrad- 

tion is proper only for crlaes listed in the treaty and persons are not to b« 

datained, tried or punished for >a offense other than that for which extradi- 

tion has been granted; the principle of "dual crlalnallty," holding that extra- 

ditable crlaes Include only those aade crlainal under the laws of both Parties 

(and usually punishable by deprivation of liberty for aore than a year); exeap- 

tlons for political and ailitary offenses; no double Jeopardy; discretion ss to 

extradition of nationals; applicability of the requesting State's statute of 
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l-lalCAtloos; the docuaeats required of the requesting State; and the standard 

of evidence In accordance vlth law of the pl^ce where the person la found. 

Current United States Procedure for Extradition 

The procedure in ihe United Slates for 
exlrsdition b governed by 18 U-S-C 
§( 3181-3195. (n brief, the statutes r%quir« 
that s country seeking extradition of an 
individual submit to our government 
through proper diplomatic channels a re- 
quest for extradition. That request must in 
general be supported by sufficient evidence 
to show that the individual is the person 
sought for the crimes charged, that the 
crimes are among those listed as extradile- 
ble offenses in the Treaty and that there it 
sufficient justification for the individual's 

•^ arrest had the charged crime been commit- 
ted in the United Sutcs. After evaluation 
and approval by the Department of Slate, 
the necessary papers may be forwarded to 
the United Slates Attorney in the district 
where the person sought to be extradited 
may be found. The United Stales Attorney 
may then file a complaint and seek an ar- 
rest warrant from a magistrate. If a war- 
rant issues the magistrate then conducu a 
hearing under 18 VS.C. $ 3184 to deter- 

mine "[ilf, on such hearing, [the magistrate] 
de^s the eviilence sufficient to sustain the 
charge under the provisions of the proper 
treaty or convention. " The Kederal 
Rutcs of Evidence and Criminal Procedure 
do not apply in such a hearing. Ped.R.Gvid. 
U01(dX3); Fcd.BCrim.Proc S4tt)X5). It b 
fundamental that the penon whose extradi- 
tion is sought is not entitled to a full trial 
at the magistrate's probable cause hearing. 
The person charged is not lo be tried in this 
counlr>- for crimes he is alleged lo have 
committed in the requesting country. Thai 
IS the task of the civil courts of the other 

•   country. 
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Under § 3184, should the magistrate «- 
Iher determine that the offense charged b 
not within a treaty's terms or find an ai>- 
sencc of probable cause, the magistrate can- 
not certify the matter to the Secretary of 
Stale for extradition. If the case is certi- 
fied to the Secretary for completion of the 
evtradition process it is in the Secretary's 
sole discretion to determine whether or not 
extradition should proceed further with the 
issuance of a warrant of surrender. See 4 
G. Hackworth. Digest of International Law, 
§ 316. pp. 49-50 (1942); Note. Executive 
Dix^rction in Extradition. 62 Colum.LRcv. 
1313. 1323 (1962). 

The government cannot take a direct ^p- 
pcal from the magistrate's decision not to 
certify the case. There also is no statutory 
provision for direct apiwal of an adverse 
ruling by a person whose extradition is 
sought. Instead, that person must seek a 
writ of habeas corpus. Collins v. Miller. 252 
U.S. 364 (1920); Greci v. Birknes, 527 F.2d 
956 (1st Cir. 1976). The »coi« of habeas 
corpus review in extradition cases is a limit- 
ed one, according due deference to the mag- 
istrate's initial determination. Fernandez 
V. Phiilips, 268 U.S. 311, 312. 45 S.Ct. 541. 
542. 69 L.&l, 970(1925). Sec In the Matter 
of Aisansan. 635 F.2d 1237 (7th Cir. Oct. 
31. 1980): Liu6en/»c/mer v. Factor. 61 F.2d 
626 (7th Cir. 1932); Omelas i Ruiz. 161 
U.S. 502. 16 S.CL 689. 40 L.Ed. 787 (1896). 
The district judge is not to retry the magis- 
trate's case. 
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*^H)abcu coqius ia available only lo in- 
'|uirc whether Ihc magistrate had jurisdic- 
tion, whether the offense chargc<l is within 
the treaty and, by a somewhat liberal ex- 
tension, whether there is any evidence war- 
ranting the rinding that there was reasona- 
ble ground to believe the accused guilty." 
Fernandez i. PhilUia. 268 U.S. at 312, « 
set. at S42 (per Holmes. J.| (emphasis sup- 
Iilied). The magistrate is obliged lo deter- 
mine whether there is probable cause lo 
liclieve '.hat an offense was committed and 
that the defendant commitleil it. 18 U.S.C. 
§ 31M. Sen.<on i- McMahon. 127 US «7. 
462-63. 8 S.Cl 1240. 1243. 32 L.Ed. 234 
(1888); M. C Bassiouni, International E.\- 
tradition ami World Public Order 516-18 
(1974) (hereinafter cited as "Bassiouni"). 
Hie extradition process has not been chal- 
lenged in this case by petitioner, but the 
government has raised a question about the 
scope of the magiitrale's authority. 

Ealn V.  Wllkes,   641  F.2d 
504,   508-509  (7th Clr.   1981). 
cert. den.    U.S.     
(1981). 

The Political Offense Exception 

The traditional justification for the concept of prohibiting the extradi- 

tion of political offenders "has been the presumption that the delivery of po- 

litical enemies to a requesting state would result In their trial being 

Influenced by political considerations.  This historical presumption was bol- 

stered by an unwillingness to become entangled in the requesting state's In- 

ternal affairs, and an increased acceptance of the democratic view that a 

person should be entitled to resort to political activity In his quest for gov- 

ernmental change." Cantrell, The Political Offense Exemption In International 

Extradition;  A Conparison of the United States, Great Britain and the Republic 

of Ireland. 10 MARQ. L. REV. 777, 782 (1977). 
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Statas which h«ve invoked the political offenae 
exception have done ao baaed upon their beliefa about- 
human rlghta and political freedoa. A principal jua- 
tlflcatlon underlying the exception la a huaane con- 
cern that an individual ahould not be returned to hla 
native land to undergo a trial prejudiced by politi- 
cal conalderationa.  By exempting all political of- 
{endera from extradition, a nation may aleo achieve 
the deairable goal of avoiding entanglement In the 
Internal political affaire of other states.  At the 
aame time, the exception comports with the widespread 
acceptance of the individual's right to resort to po- 
litical activism to foster political change.  Finally, 
the conflicting political ideologies of states have 
led to a aituation in which attacks on the authority 
of one state need not be perceived as a threat to the 
aovereignty of another. 

* * * » » 

The political offense exception today reflacta a 
widespread consensus that political offenses are 
aomehow more legitimate than ordinary criminal of- 
fenses. Consequently, a special effort la made to 
Identify the political offender and protect him from 
cxtraditioa. 

Note, American Courts and Modern 
Terrorism;  The Politics of 
Extradition. 13 N.Y.U.J. INT'L & 
POL. 617, 622-623 (1981). 

In the proposed extradition treaty with the Philippines, the political of- 

feoae exception la found In Article 3(1) and (2): 

(1) Extradition shall not be granted if the offense for which it la re- 

quested is a polltlcsl offense or is connected with a political offense.  Nor 

ahall extradition be granted If there are substantial grounda for believing 

that the requaat for extradition haa, in fact, been made with a view to try or 

puoiah the paraoa aought for auch an offense. If any question arlaei as to the 

application of thla paragraph, it ahall be the reaponalbility of the Eaecutlve 

Authority of the Requeated State to decide. 



419 

(2) Por ch* purpose of chli Traicy, th* following offeiue* ahall not hm 

iteeaed Co be Che offenses wlchln Che aesnlng of parsgraph (1): 

(a) Che Burder or ocher willful crlae agalnsc 
Che life or physical Incegricy of a Head of Scace or 
Covernaenc of one of Che Concracdag Pardea or of a 
•eaber of his faally; 

(b) an offenac wlch reapecC Co which clcher Cou- 
cracclng Parcy has Che obllgadon Co prosecuce or ex- 
cradlce by reason of s aulcllaceral Incernadonal 
agreeaenc• 

Paragraph (2) does not scea Co be of any special legal concern, aa Ic la 

a provision chac has appeared In ocher recenc cxcradiclon creaclea, aoaedaea 

wlch a varlanc, and la an acceapc Co Halt cha scope of Che excepdon by ex- 

cluding froa Che cacegory of pollclcal offenses chose offenses which a ParCy 

has an an obllgadon Co prosecuce by reason of a auldlaceral Incernadonal 

agreeaenc.  See, Excradlcton Treacy wlch che Federal Republic of Ceraany, 

approved by Che Seoace on November 29, 1981 (Ex. A, 96ch Cong., lac Seas.). 

Paragraph (1), however, while on flrsc blush noc drasdcally dlfferenc 

•Ithar froa che aodel creacy or ocher recenc Creaclea, does concaln cwo concepcs 

which arc legally probleaaclcal and doea ooc concaln certain concepca or acand- 

ards found in ocher Creaclea elcher In che relevanc or accoapanylng provisions. 

This pollclcal offense eseapclon, as is crue wlch all ocher exladng Uniced 

Scaces excradiclon Creades, does noc define che Cera 'pollclcal offense.' 

Likewise, no legislaclve crlcerla has been escabllshed, slchough proposals sre 

currendy receiving serious accandon by che Congress (which will be discussed 

lacer In chls aeaorandua in ahocher consideradon). Thla has lefc Ic co che 

courts to wrastla with the Issue. There Is apparent agreeaenc chat 'pure po- 

llclcal offenses," crlaes such as creason, aedldon and espionage, which are 
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directed egtlnst a particular aoverelgn and not against private rlghta. Justify 

protecting an offender from extradition. The problea heretofore, and the 

present controversy. Involves the 'relative political offense," which contains 

crlBlnal and political elenents, such as acts of terrorism, which are so Inter- 

twined as to cast the entire offense with political overtones. The courts and 

legal commentators are at odda aa to how, who and when such determinations 

should be made.  See, for example, Ealn v. UlUes, 641 F.2d 504 (7th Clr. 1981) 

and Matter of Mackln,   f.2d   (2d Clr. 1981), as well as all of the 

law review articles cited herein. 'The abaence of a consistent Judicial policy 

for extradition or nonextradltlon of claimed political offenders demonstrates 

that serious problems exist with respect to the definition and application of 

existing standards.'  Note, Terrorist Extradition and the Political Offense 

Exception;  An Administrative Solution, 21 VA. J. INT'L L. 163, 166 (1980). 

Again, however, this purported weakness of not defining the term Is not peculiar 

to this proposed treaty. 

A clarification of perhaps one aspect of the problem discussed above 

appears special to thla treaty and other very recent and as yet unapproved 

treaties.  The specific reference that any question arising as to the applica- 

tion of the political offense exception Is to be decided by the Executive 

Authority of the requested State, which In the United States Is the Executive 

Branch, while probably consistent with that Branch's philosophy and desire as 

the way things should be, is contrary to the current state of the law and 

apparently Inconsistent with the notion as found In the model treaty and most 

other modern extradition treaties. 
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A. Authority lo Determine Extradition Is-, 
sues u a Matter Within S«lc Discretion 
of Political Branches 

The government's argument that 
the Political Branches should decide the 
<)ucstlon of whether the crime charged is a 
"jiolitical offense" under the Treaty has no 
knsis in United Slates case precedent" 
The government's contention, however, 
|ioints up an apparent anomaly in the 
American law of extradition. It is the set- 
tled rule thai it is within the Secretary of 
Sutc's sole discretion to determine whether 
or not a country's requisition for extradi- 
tion is made w-ith a view to Uy or punish 
the fugitive for a political crime, i. e., 
whether the request Is a subterfuge. In re 
Uncoln. 228 F, 70 {E.D.N.Y.1915). a/Td />ef 
i-uriam. 241 U.S. 6S1. 36 S.Ct. 721. 60 LEd. 
1222 (1916); Note. Executive Diserelion in 
Extradition. 62 Colum.L.Rev. 1313, 1323 
(1962). In contrast, the Judicial branch has 
consistently determined whether or not the 
"political offense" provision applies to the 
crime charged, presumably relying upon the 
language in 18 U.S.C. § 3184. That section 
requires a hearing to determine whether 
there is sufficient evidence "to sustain the 
charge under the provisions of the proper 
treaty." (Emphasis supplied.)" We have 
not found any case where an American 
court declined to consider the applicability 
of the political offense exception when it 
vas squarely presented. If anything, one 
*>f the major criticisms leveled at American 
extradition law is that federal courts have 
tended to invoke the political acts exception 
in situations of common crimes mixed with 
political overtones upon a showing of "any 

". Thf only caw wiih any limilarity which we 
have found ih.it prrmiti the E-cecutive lo make 
'h* inthal deiermmation in eviradmoo matiprs 
'hat the rnn^ charged was commuted and that 
'he person souRhi lo be evtradiled commmed 
'I- Sjvnf V Shipley. 418 F 2d 679 <5ih Cir 
Id69>. involved a treatv that implicated the 
'special relationship between the Canal Zone 

and the Republic ol Panama." Id M G86 The 
coiirt indicated, however, that any E.\ecuiive 
(Jplermination lo extradite still would be lub- 
J*xt to review on habeas cerpus. 

**• A clause excepting political offenses is a 
"provision" of the treaty. See jjeneraih- cases 
cited m Noir. 62 Colum.L Rev ai 1322. nn 73. 

connection, however feeble" lo an uprising 
or rebellion or condition of domestic vio- 
lence. See Garcia-Mora at 1244; I. A. 
Shearer, Extradition In International Law 
171 (1971) (hereinafter referred Uj as 
"Shearer"). 

Congress originally made the deler- 
' mination that it is for the courts lo decide 

how lo af^ly the exception by making it a 
Judicial determination in the first instance 
as to whether or not the country requesting 
extradition had charged an individual with 
a crime "under the provisions of a treaty. 
The Executive branch has, over the years, 
implicitly endorsed this approach.'^ The 
present s>'stcm of American extradition 
perhaps may have evolved as a way of 
providing the Executive some flexibility in 
decision-making by allowing it lo defer lo 
the Judiciar)-'s decision, for example, to 
refuse extradition of an individual who the 
Secretary of Slate is relucunt to extradite 
anyway. This "permits the Executive 
Branch lo remove itself from political and 
economic sanctions which might result if 
other nations believe the United States lax 
in the enforcement of its treaty obliga- 
tions." Lubet &. Czaczkes, The Role of the 
American Judiciary in the Extradition of 
Political Terrorists. 71 JCrim.L. & Crimi- 
nology 193, 200 (1980) (hereinafter cited as 
"Lubet & Czaczkes"). See Shearer at 192; 
Note, Bringing the Terrorist to Justice: A 
Domestic Laic Approach, 11 Cornell tnt't L. 
J. 71, 74 (1978). With this background in 
mind, we consider whether the issues in- 
volved in applying the political offense ex- 

74 Comp.trf Fem.indfZ * Phillips. 268 US 
311.312. 45 set 541. 542. 69 L Ed 970 (1925) 
(habeas corpus available m determine "wheth- 
er the offense charped is within the treaty"). 

13. Prior to the enactmeni of the onpinal ver- 
sion of 18 use * 3184. the Evecutive ever- 
riscd complete control ovtT exiradiiion without 
reference to the court* Bassioum at 505. 
Tliiis. from l794 to 1&42 the Executive had 
unfettered discretion m this area Immediately 
upon the statute's enactmeni, the Executive 
becan a policy of deference to the role of the 
Judician. as mandated b> Cnnuress Scr 4 Op 
Alfy Gen 201 (1843) 

Ealn V.   Wllkes,   Wl  F.2d  504, 
513 (7th Cir.   1981),  cert,  den. 
  U.S.   (1981). 



In thl« regard, the aodel treaty provldea (Article VI (4)): 

4. No Penan shall be furrendcred if the offense for which hif extxadition is 
requested is of a politics) chsractcr. or if he proves that the requisition for his 
lurrender has. in fact, been msrir with a view to try or punish him for an offenseof a 
;»litical character. If any question arises as to whether a case comes wiihin the 
provisions of this article. UK authorities of the l^ovemmcnl on which the requisition 
H made shall decide. 

Thl* point la conalatently picked up In later extradition treatlea, that It la 

the requeated State that aakea the determination of the applicability aa oppoaed 

to the requeatlng State>  A aaapllng of aubsequent treaties reveali techniques 

of pointing to the Executive Authority of the requested State to Bake auch de- 

teralnatlons with qualifying phraaes' auch aa In accordance with Its national lane. 

The legal effect would be atlll to follow the procedure provided for In the 

United Statea Code* However, It seeaa that the aoat recently concluded extradi- 

tion treaties pending for Senate conalderatlon approxlaate the concept In the 

Phillpplnea Treaty, which are apparently dealgned to reaove any decision aa to 

the applicability of the political offenae exception froo the ambit of the 

courts.  For example, In this context. Article 4(4) of the pending extradition 

treaty with the Kingdom of the Netherlands (Treaty Doc- No. 97-7) states:  'It 

shall be the responsibility of the Executive Authority of the Requested State 

to decide on any queatlon ralaed under thla Article, except to the extent thet 

the national laws of that State expreasly grant such powers to Its courts." The 

Hay 4, L981 letter of subalttal by the Department of State deacrlbea this provi- 

sion ss follows:  'Article 4 gives the Executive Authority of each Party the 

responsibility of determining whether a request for extradition involves a po- 

litical or military offense, unless the national laws of the requested Psrty 

grant such powers to Its courts. In the United States, the laws do not grant 

auch powera to the courta, and the authority, therefore, would reat with the 
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Executive branch." The Philippine treaty 1* even aore obvloua bj aaklng It the 

•andatory ('ahall') responalblllty of the Executive branch with DO reference'at 

all to atatutc. 

There are aaay legal raalfIcatlona involved concerning thla procedure If the 

treaty la approved and goea Into effect aa la. While It may appear at flrat 

glance that auch aerely pertalna to an Internal United Statea aechanlaa, It does 

preaent subatantlal legal and policy queaclona In that regard aa well aa a pos- 

alble effect on the procedural aafeguarda that eight otherwlae be available to 

the peraon aought. Flrat, In this acteapted plece-neal approach to withdrawing 

fro* the courts conalderatlon of the applicability of the political offenae ex- 

ception, would It be self-executlngf Would lapleeentlng legislation be neces- 

aary, or would the treaty operate by virtue of ItselfT The anawer la not clear, 

and probably would deaand aeperete enalyala and court or legislative reaolutlon. 

Second, If the Executive would have sole dlacretlon, what evidentiary atandards. 

If any, would be applicable, and would chat discretion be absolute? The aodel 

treaty and aost other treacles provide for allowing the person sought Co use 

Che reaedles and recourse of United Scaces law, and/or chac, In effecC, provide 

for a finding baaed on sufficiency of evidence (probable cauae) under federal 

law. No such provisions exisc In the Philippines treaty, and thla would sees 

to aeen that there would be coaplece and absoluce discrecioo by the Executive 

Branch to decide if the offense is e political offenae or la connected with a 

political offenae. There would be no Judicial review available. Thua, It could 

be argued that there is in this regard no Aaerican due process of law provided 

for the person sought, an arguaent with definite conscicuclonal overcones. 
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FroB s huaan right* perspective, an Interesting obserYstlon Is that the 

recent extradition treaties with the Scandinavian countries (e.g., with 

Norvay, Exec. CC, 96th Cong., let Sess. and with the Klogdoa of the Netherlands. 

Treaty Doc. No. 97-7, 97th Cong., let Sess.) provide that the Requested State 

la the foraer and the Executive Authority of the Requested State In the latter, 

•ay refuse extradition If It has reason to believe that extradition will be In- 

coapatlble with huaanltarlan considerations.  The letter of subolttal In the 

case of the Norway treaty gives the following huaanltarlan examples:  'having 

regard to the age, health or other personal conditions of the person sought.' 

Tbe inclusion of this apparently unique concept In the treaties with this group 

of nation* doe* not sees to be explained, and It very well aay be due to soae 

special requlreaent* of their laws, their Insistence In Including It, or soae 

eleacnt appearing In the negotiating process. 

The Military Offense Exception 

Article 3(3) of the proposed extradition treaty with the Philippines pro- 

vides:  'Extradition also shall not be granted for military offenses which are 

not punishable under non-allltary penal legislation.  It shall be the responsi- 

bility of the Executive Authorities of the Contracting Parties to decide any 

question arising under this paragraph.' The exact ramifications of the first 

sentence are difficult to determine. Article 21 of the treaty makes the treaty 

applicable to offense* committed before It enter* Into force. Martial law was 

declared In the Philippines on September 21, 1972, and was just recently lifted. 

Ho*t modern extradition trestle* use the term 'pure* military offenses.  It 

would seem that a separate study would be necessary, with an expertise In 

Philippine law, to attempt to ascertain the precise scope and effect of 
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'•llltary" offenses and their non-relatloo to 'pure' alUtary offenses (which 

usually have aeant a relaclonahip to the International laws of war), and the 

applicability of non-military penal legislation, and especially the scope and 

effect of the ailitary law that had been inposed and the extent and conditions 

under which it wss lifted. What appears to be s pronounced legal coaplexity, 

particularly in light of the innediate discussion, is the second sentence. 

Clearly distinguishable from the political offense exception, end what seems 

to be novel with this treaty, is the leaving of any question under this excep- 

tion to be decided by both parties Executive Authority.  There are no guidelines 

as to how each nation is to participate in such a determination or which one 

would prevail. 

An Accessory After the Fact 

Article 2(4) of the proposed extradition treaty provides that subject to 

the rule of speciality and the principle of dual criminality, 'extradition shall 

also be granted for conspiring in, attempting, or participating in, the coamis- 

sion of an offense, or for being an accessory sfter the fsct" (emphasis added). 

This category of 'accessory after the fact' does not seem to be a common feature 

for extradition treaties.  It is not contained in the model treaty or in several 

other recent extrsditlon treaties examined.  While this addition might be attri- 

butable to a special requirement of Philippine law and is subject to certsin 

safeguards in the treaty itself, it might be argued that at the least this Is an 

unwarranted phllosophicsl expansion to include ss s person sought one who la not 

• principal in the crlBlnal conduct Involved. 
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An acceasory after the feet la one who, knowing 
that a crlBC hat been comlcced, obacructa Jua- 
tlce by giving coafort or aaaiatance to the of- 
fender in order to hinder or prevent hia 
apprehension or punlahaent>  The offense thus 
can occur only after the aubstantive criae has 
been comltted and la in no way an elenent of 
the crlaew.  The giving of refuge or other 
assistance in escaping punishaent to one who 
has coamitted a crine bears no relation to the 
Ingredients of the substantive crime. 

Governnent of Virgin Islands 
V. Aquino, 378 F.2d 540, 553 
(3d Cir. 1967). 

Deprivation of Liberty for One Year 

Article 2(3) of the proposed treaty provides that extradition shall be 

granted In respect of an extraditable offense only If the poasible penslty un- 

der the law of both Contracting Parltes Is deprivation of liberty for a per- 

iod exceeding one year. This is a coaaon provision In aodern extradition 

treaties, but is still susceptible of the legal crltlclsa that 'deprivation of 

liberty" is not defined.  It is therefore not clear whether situations other 

than prison are Included.  Recent Developaenta—United States—Japan Extradition 

Treaty. 21 RARV. MT'L L.J. 540, 542 (1980). 

Modification Or Abrogation of Treaty by Doaestic Law 

If the proposed treaty were to becoae effective, the legal reality aight 

be faced of ita aodification or abrogation by either party by doaestic leglsla- 

tloo. 

In the 97th Congreas, extenaive revisions of the extradlton law of the 

United States have been proposed. Both the Senate and House Coaaittecs on ch* 

Judiciary have concluded hearings on different bills covering different appro- 

chea. Any provision thereof, if contslned in a later enactaent, or any provision 
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later devised «nd becoalag applicable, could affect the scope and effect of the 

treaty.  For exaaple, the House Cooalttee on the Judiciary held hearings on 

January 26 and February 3, L982 on H.R. 5227. Aaong other things, that bill 

provides that the courts shall determine any issue as to whether the foreign 

state Is seeking the extradition for a political offense, and categories are 

prescribed as noraally being Included ulthln or without that tera. Obviously, 

if each a concept were to be enacted, being later In tlae to the treaty» It 

vottid be the supreme law of the land. The treaty Executive right of determina- 

tion, assuming It had been sustained on any legal challenge, would be usurped 

by this revised (or returned) procedure. 

Options of the Senate Respecting Treaty Approval 

The Senate is not required to take any action on a treaty, and can withhold 

its consent without offering any reason for doing so.  If it decides to give its 

advice and consent to ratification, It can do so just in the form of the tresty 

as submitted to it.  However, it could subject Its consent only on condition 

thst certain reservations, understandings, or declarations be made part thereof. 

Jte»cn:atlttm$. .\ Ttwerva*ion raodlfle* nr Iltnlli thv •utis.antlrr cffocf M ooc or 
•nor* of the in-atr proviitloiiB. A rv'»«rviiiluii Is a conilltlon that adds somelhloit 
of iiulwtsnce lo tli« (rvaiy or takes rwmetiiliig of sul>i»tai)c* from it. and gives 
notice thiiC tlic rcnervlns state will not give effect to fb« treaty except on such 
roodltlons. 

The must fr«<iiieitt klod of reaerrntlon ii a brief ttatriuent that ibe t'ntted 
Ktnitii tiu*» not udltcre to a itartlctilur article, or tu a clauM within an article. 
The effect U to reionrc tin- oliUgaOon cootalned In the iirorlslon frcm the 
treatj. . . . 

VndcrttaHtHmffM. The term '^nderstaitdlne" la uaed to dwlrnate a atatement 
wlik*h IM not liitendeil to uxHUfjr or limit anjr of tlw treaty prorlfllons. It may 
clarify, or Interpret mie or mure pn>vlsluna of tbe treaty, or lnror|>orate a utate- 
nient of policy or procedure. . . . Technically, a true undcrManding oee4 not 
he screiited hy the other pcrty for tlie treaty to enter into force. Aa with a 
rewrvallon. If an unileralnndlnc adapted by the Senate It osreed lo by tbe 
rresMent aod tbe other i«rty to a bilateral treaty, tt wilt bare full Com aad 
tffacc and will be cutitrolllns lu lb* treaty reUtlooahlp. 
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Dt^mrttiomM. Tb« Unu "dccUnlioo" or "•Utcacat** arc alu MCd to ffv* 
BOlin orcrrtala mstivri of itf^'icy ur prlrtclple. vliboul In ftor «a7 dcrocBUos 
ffxna or v«r)liic th« •uh«t«oUie rictit* or obllciuoos Btitnilai^d la tfa« ucaty. 
TliCM tsriDi an frequcnUr oaed l&terrbaaccably with the (*-nn "uDdervtuHUDr" 
Other Umm occaaloaaU; naed may be "clariflcattoo,*' "UiierprctAtloa.' or 
"protocol." 

The lec>l alcotacinee of a Senate atatesBent. DO Batter what ita deitcoatloo. 
depeoda eotlrelr upon ita tubataocv. A atatrmeot that modlflea. Ilinlu. or chaogca 
the treaty trxt or iseaDlot li a true retervattoo; a atatemeot thai clarifies or 
•iplalna, or deala with ao IncidentaJ Okatter. don not cbaiise ilie trraty and U 
therefore not a rvaerratloci. 

On occaalofl it mar l*« dllBcult to dlstln^lah clemrly bet«eeo ao uoderstaod- 
iDC aud a rescrrallon Tlie ooe may ccBdually abade Into the other, aod It b*- 
coBtea a matter for the partlen tbeuaelves to decide. The deslffnatloo "reaerva- 
tioo" or "uodor»UndlDc" oaed by the Senate will of courve proTlde wmc evldeoca 
•a to the 8«oat« Inteot. Dut the label li not conclusive. Tbe other party or part'.ea 
to a treaty may view aa a reaerraUoo vhat we hare called an uodcraundinc 
or vice-vena- 

U.S. Department of State, 1977 
Digest of United States Practice 
In International Law, at 375-377. 

In fact, the Senate did recently give Its advice and consent to a Tax Convention 

with Che Republic of Che Philippines subject Co two reservations and cwo under- 

standings.  Exec. Rep. No. 97-39. 

There Is even authority to the effect chat the Senate can Impose a condi- 

tion on Its consent chac is unrelated to the treaty*  See, L. Henkln, Foreign 

Affairs and the Constitution (1972), at 135-136.  For a discussion as to the 

possibility of the Senate consenClng Co a treaty on the condition that Che ra- 

tification not be deposited until impleinenclng legislation was In effect, see 

Nairobi Protocol to the Florence Agreement:  Hearing Before the Senate Coma, on 

Foreign Relations, 97th Cong., 1st Sess. (1981). 

If any reservations, understandings, and declarations are adopted by the 

Senate, the President can rejecc them and return the treaty to the Senate for 

further consideration, or he can decline to execuce the instrument of raclfica- 

Ci»Q in which event there will be no treaty with regard to the United States. 

If Che President accepts them, he will sign ch* Instrument of ratification which 
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la prepared by Che Department of State and which contains Che full text of the 

rcaervatlona or understandings adopted by the Senate. In legal effect, the In- 

struaeot then becoaes a counter-offer. 

The Senate can alao pass a resolution expressing Its opinion as to the 

treaty and requesting certain action by the President. For exaaple, It could 

•xpresa Its dissatisfaction with the treaty because it laclcs or contains provi- 

sions on certain specific or general natters and requesting the President Co 

renegotiate Its cems.  Such a Resolution, of course, does not bind Che Presl- 

denc to any course of action. 

The Senate can. In conjunction with the House, pass a law after the treaty 

la In fore* which In affect could nodlfy Its terns. 

Options of the House of Representatives Respecting Treaty Approval 

The House does not have any specific constitutional authority to approve 

treaties- As far as a bilateral extradition treaty la concerned. Its authority 

or Influence would be United to declining or lapedlng Ita laplenentatlon, for 

exaaple. If appropriations were needed or If further leglsladon Is required to 

carry It Into operation.  If could also, with the Senate, enacc a law which 

alght effectively nodlfy Its terns. Likewise, It could pass a Resolution ex- 

pressing Its opinion as to the treaty and calling upon the President to take 

certain action wlch respecc Co Ic•  In addlcion, it seems ic can pass a resolu- 

tion, a privileged resolucloa of inquiry dlrecclng che Deparcmenc of Scace Co 

furnish to Che House certain Inforaatlon concerning a particular extradition. 

See, Cong. Rec. H 102-107. dally ed. Jan. 28, 1982. 

Daniel Hill Zafren 
Specialist in American 
Public Law 

1S-«17 0—83 28 
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WAaflNOTOM, D. c  Han 
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OmcE OF Tin 
LAW LIBRAUAM or COMOROS y^ r.y  -,',\ 

RE:    US 82-66 
EXIKADITION 

Attention: David Beler 

Dear Mr. Rodlno: 

In responae to your October IS, 1981 telephone requeat, the 

ataff of the European Law Dlvlalon and the Hlapanlc Law Dlvlalon have 

prepared the enclosed reports dealing with extradition and specifically 

with what govemaental authority In the referral foreign state has the 

responsibility for deteralnlng whether the crlae Is a political offense. 

Beports froa the Aaerlcan-Brltlsh Law Division will follow. 

Pleaae let us know If we can be of further aaalstance. 

Sincerely, 

Carleton W. Kenyon ^ 
Law Librarian 

Enclosures 

Honorable Peter V. Rodlno, Jr. 
Chalraan, Bouse Coanlttee on 

the Judiciary 
Bouae of Representatives 
207 Cannon Building 
Washington, D. C. 20S1S 
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ABGENTINA 

Basic provisions on the extradition of criminal offenders by request 

of foreign authorities are found In the Code of Crlnlnal Procedure for Federal 
1/ 

Justice. This code was enacted by Law 2372 of October 17, 1888. The correspond- 
II 

Ing passages were amended by Law 40SS of January 11, 1902. 

Extradition of offenders when requested by another nation's author- 

ities may be granted In accordance with the terms agreed upon between Argentina 

and the nation involved.  If no standing International agreement exists, and 

if the extradition requested Is legally acceptable, it may be granted on the 
II 

grounds of either reciprocity or the uniform practice of nations.  Cases in 

this latter category must be aubDltted through diplomatic channels and processed 

in accordance with the provisions of the code. 

The executive branch Is empowered to either accept or reject these 
5/ 

requests under the advice of the Attorney General. If accepted, the request 

and supporting documents must be assigned to a competent federal Judge with 
k! 

territorial Jurisdiction over the domicile of the offender. 

The court decides on whether extradition may be granted. This 
7/ 

decision may be taken on appeal for Review directly to the Supreme Court. 

II V. Zavalla, C&dlgo de Procedlmlentos en lo Criminal para la Justlcla 
Federal (Buenos Aires, 1974). 

21 Dlgesto Edlar Leyes Naclonales 4049-9502. 

3^/ Supra note 1, art. 646. 

4/ Id. art. 648. 

5./ Id. art. 652. 

bj Id. 

TJ Law 4055, art. 659. 
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The decision, once It becomes final, Is sent to the executive branch, noaely, 

the Ministry of Foreign Affairs, for the enforcement of the extradition order 

and If requested, the delivery of the prisoner. 

The language of tha (tatute doea not make any specific references 

to the exclusion of political or any other type of criminal offenses. Never- 

theless, several decisions rendered by the National Suproie Court have clearly 

made such dlstinctons. The benefit of this exclusion in favor of the offenders 

has been limited to offenses "attacking only the Internal regime of govennents 

and which were inspired by altruistic motives," however. This benefit was denied 

to offenders iritose actions are characterized as "grave crimes from either the 

I' 
legal or moral point of view." 

Other decisions excluded political offenses such as terrorism, war 

crimes, and genocide, as well as the massive extermination of the mentally 

111 from the benefit of the "political offense" exemption. 

Under the general provisions of the law, both Argentinian and aliens 

may be subject to extradition. 

in the specific caae of the Argentine-U.S. relationship concerning 

extradition, both parties are bound by a standing agreement.  Under the 

terms of this treaty, offenses penalized by the military codes exclusively. 

6/  CSdigo Frocedimentos Criminales art. 659. Also, VIII J. A. Clarla 
Olmedo, Tratado de Derecho Frocesal Penal 120 (Buenos Aires, Edlar, S.A., 
1968) 

9/    Among others. Decision of August 24, 1966, 124 La Ley 263 (Supreme 
Court and Decision of March 26, 1965, 119 La Ley 1 (National Criminal Chamber). 

10/ Decision of March 22, 1966, 966-11 Jurisprudencla Argentina 351 (Na- 
tional Criminal Chamber and Decision of August 24, 1966, 124 La Ley 263 (National 
Supreme Court). 

11/ 23 UST 3501. 
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and offenses of a political character, are exoipted fron extradition. The 

deteraloatlon of these exenptlona Is entrusted to the Judiciary. 

In view of the above, and considering the existence of a binding 

treaty beCwecn Argentina and the D.S., the decision concerning the political' 

or military character of an offense Is a judicial prerogative. This Is so 

because the provisions authorizing the executive to aake a preliminary decision 

to accept or reject an extradition request controls only situations not covered 

by s standing treaty. 

Prepared by Rubens Hedlna 
Chief, Hispanic Law Division 
Law Library, Library of Congress 
October 1981 
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AUSTRIA 

In Auatrla, the power to grant or refuse extradition requests Is 

divided between the courts and the Federal Minister of Justice. The decision 

on the political nature of the crime for which extradition Is sought Is aade 

prlaarlly by the court. If It finds that the request Is based on s political 

crime, Its decision becoaes binding on the Federal Minister, who in turn oust 

refuse the request. However, even If the court finds extradition peivlssible, 

the Federal Minister of Justice has the power to deny it for a variety of 

broadly stated policy reasons, and the political conduct or orientation of 

the person for whoa extradition is sought may well be considered in this 

context. 

In Austria, extradition is regulated in the Statute on Extradition 
1/ 

and Legal Assistance in Criminal Hatters of 1979.   Its provisions are fur- 

ther implemented by an internal regulation of the Federal Ministry of Justice. 

y 
In addition, Austria haa concluded extradition treaties with many countries. 

The procedural aspects of the Extradition Statute are applicable to all extra- 

dition proceedings, but its substantive provisions are applicable only to the 

extent they are not derogated by a treaty. 

The Extradition Statute distinguishes between the permissibility of 

extradition—to be estsbllshed by the courts—and the authorisation to extra- 

dite—to be granted by the Federal Minister of Justice. He has the power to 

y    Bundesgesetz vom 4. Dezember 1979 flber die Auslieferung und die 
Rechtshilfe in Strafsachen [ARHGJ, Bundeagesettblatt [BCBl., official law 
gazette of Austria], No. 529. 

21    Erlass vom 5. Mai 1980 zur Einfflhrung des Auslieferungs- und Rechts- 
hllfegesetzes, Aatsblatt der flsterrelchischen Juatizverwaltung, No. 15 
(1980). 
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1' 
refuse extradition lonedlately, when obvious reasons for It exist.   These 

are:  the unsultsblllty of the request for treataent of It according to law, 

lack of reciprocity, and the public policy reasons stated In section 2 of 

the Extradition Statute! 

General Reservation 

See. 2. A foreign request [for extradition] aay be granted 
only If the public order or other substantial Interests of the 
••public of Austria are not violated. 4^/ 

Hhen the extradition request la not denied ab Inltlo In this Banner, 

a court proceeding aist ensue. The competent court Is the Court of First 

Instance [Gerlchtshof1, and venue Is established by the location of the per- 

son to be extradited. The Investigative Judge has to Interrogate the peraon 

whose extradition Is sought and Infora him of his rights. The person to be 

extrsdlted nay consent to the extradition. In which case the records will be 

submitted directly to the Federal Minister of Justice. But If the person 

contests extradition, the Chamber of Council of the Court of First Instance 

will forward the records, together with Its reeomendstlon, to the Court of 

Second Instance. The Court will decide on the pemlsslblllty of extradition 

In a formal court proceeding. Ho appeal Is possible sgalnst Its decision on 
5/ 

permissibility. 

U    Sec. 30, AEHG. 

hi    Translation by Dr. Edith Palmer. 

V Sees. 26 and 31-33, ARHG. 
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The •tatutory criteria for pemlaalblltty Include not only tlM 

traditional exception of political crlnea,  but alao mandate that aaylua 

•uat be granted when extradition would reault In political peraecutlon, 
7/ 

Irraapectlve of the nature of the criae for which extradition la Bought. 

Furthermore, extradition la not peralaalble In hardahlp casaa Involving 

long-term realdente, juvenllea, or other paraonal circumatancea• 

A court declalon aatabllahing non-pemlsslbility of extradition 
1' 

•oat b« reapected by the Federal Hlnlater of Justice.   However, even If 

the court decision establishea permiaaiblllty, the Federal Hlnlater of 

Juatlca may deny the authorization. He nakea this declalon on the baaia of 

the international agreements and principles of international legal aaaiatance. 

In doing BO, be takea into conalderation the intereata of the Republic of 

Austria, obllgatlona of International law—particularly the right of aaylum— 
10/ 

and the protection of htaan dignity. 

Prepared by Dr. Edith Palmar 
Senior Legal Specialist 
European Law Dlvlaion 
Law Library, Library of Congress 
October 1981 

6/ Sec. 14, AUG. 

V Sec. 19, AIHG. 

il Sec. 22, ASHG. 

9/ Sec. 34, ABHG. 

10/ Id. 
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BELCITM 

Extradition In Belglun 1» regulated by the Lawa of October 1, 1833, 
1/ 

and of March IS, 1874, both aa aaended.~  Belglua will not extradite Iti own 

II 
citizens, nor will it extradite foreigners for political offenses.   Extra- 

dition may  take place only on the strength of a treaty which foreign countries 

•ay sake with Belglua. In aaklng extradition treaties, the Belgian govemaent 

la bound by the above atatutes. Conaequently, every extradition treaty aade 

by Belglun Includes a clause providing that "the provisions of this treaty 

shall not be applicable to persons guilty of any political criiie or offense 

or of one connected with such a criae or offenae." The text of the clauae is 

taken froa article 6 of the Law of October 1, 1833.   Such a clause also 

appears in article 4 of the Extradition Treaty between Belglun and the United 
*/ 

States. 

Extradition is an act of sovereignty and is exercised by the Belgian 
5/ 

govemaent.   Any request for extradition aust be directed to the Belgian 

govemaent through dlploaatic channela and will be transnitted by the Ministry 

of Foreign Affairs to that of Justice.   In turn, the Ministry of Justice 

II    J. Servals and E. Mechelynck, coaps., 2 Les Codes Beiges 479 
(Bruxelles, Bruylant, 1980). 

Zl    Law of October 1, 1833, art. 6; Law of March IS, 1874, art. 1. 

V Id. 

V Treaty for the Mutual Extradition of Fugitivea froa Juatice, signed 
at Waahington, October 26, 1901; entered into force July 14, 1902, 32 Stat. 
1894; TS 409; S Bevans S08. 

V 5 Repertoire pratique du drolt beige 289 (Bruxelles, Bruylant, 19S0). 

6/ Id. at 29S. 

- 1 - 
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7/ 
depends upon the courts for advice on the request,  but the final decision 

Is a political one made by the Belgian government on the advice of the 

Hlnlster of Justice and Is commnlcated to the foreign govemaent by the 

Minister of Foreign Affairs through diplomatic channels.   The decision 

whether the offense Is political Is thus made by the Belgian government within 

the fraffle%rork of the extradition proceedings. 

Prepared by Dr. George E. Glos 
Senior Legal Specialist 
European Law Division 
Law Library, Library of Congress 
October 1981 

y    Id. at 296. 

8/ Id. at 300. 
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BRAZIL 

Aa a general principle, Che Brazilian Federal Constitution provides 

that extradition is not granted when such a request concerns either a foreigner 

charged with "political crises" or with offenses related to the freedoa of 
1/ 

expression (oplnKo), or when the extradition concerns a Brazilian citizen. 

Bequests for extradition within the context of the national charter 

U 
are assigned to the exclusive ccapetence of the Supreae Federal Tribunal. 

The legal viability of an extradition request requires a pronouncenent 

by the Supreae Federal Tribunal before it can be proved.  There are no recourses 

against the Supreae Federal Tribunal's decision available under this statute, 
3/ 

and it Is therefore final. 

The basic principle inderlylng extradition In Brazilian law was 

lapleaented by Decree-Law 941 of October 13, 1969, and further regulated by 
5/ 

Regulatory Decree 66,689 of June 11, 1970.  Both statutes refer to the specific 

content of standing international treaties and agreeaents between Brazil and 

other countries.  Brazil and the U.S. have entered into a treaty on the aatter 

which has been ratified by l^oth parties in 1961 and 1964 respectively.  An 

exaainatlon of this international Instruaent and its additional protocol 

does not Indicate contradictions or departures froa provisions on the subject 

of Brazilian law. 

\j  Constltulc«o da Repfiblica Federative do Brasll art. 153 (5. ed. 
Brasilia, Senado federal, 1980). 

If  Id. art. 119. 

3/ 15 nST 47. 

kj  7 Colecao das Leis 136-154. In force as of January 1, 1970.' 

bj  Carteira Forense Konfino 2224-2246 (2.ed. Rio de Janeiro, Jose Konfino, 
1978). 

6/ 15 DST 2093 and 21U. 
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Professor Haroldo Valladso, a vell-knovm authority In the field of 

international law, states that the Initial pronouncenent vas never understood 

to Include the power to pass judgment on whether to actually grant or reject 
7/ 

the request.  Thus, after the highest court of the nation has decided on the 

Issue of legal viability, and If the final decision is favorable to the request, 

the executive branch, that Is, the Ministry of Foreign Relations, will decide 

on whether or not the prisoner will in fact be delivered. 

Nevertheless, the letter of the basic statute, Decree-Law 941, is 

clear as to what this pronounceaent should entail. Political crises and 

offenses related to the freedca of expression are excluded by law fron those 

offenses on which extradition can be granted. Furthervore, the law states 

that the Supreme Federal Tribunal "may leave out of consideration for this 

category of cxenptions, political offenses such as attempts against chiefs of 

state or any other person in authority; acts of anarchy, terrorism or sabotage; 

any action relating to warlike or violent propaganda; or to the subversion of 

If 
the political or social order. Offenses in these categories may therefore 

be grounds for extradition. 

Neither the Constitution nor the inplenentlng statutes and regulations 

provide for specific standards to determine precisely what is a "political crlae. 

This is particularly critical in view of the fact that the statute establishes 

only broad standards for offenses to be excluded from this category. 

]_/  B. Valladao, 3 Dlreito Internacional Privado 264-265 (Ho de Janairo, 
Livrarla Freitas Bastos, S.A., 1978). 

9/  Supra note 3, arts. 97-103. 

9/ Id. art. 88. 
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The Judicial decision closest to establishing a standard defining 

Che political crlne aa; be found in the decision rendered by the Supreme 

rederal Tribunal in a case Involving the extradition of a "var crlalnal" 

requested by three European nations slaultaneously. The court elaborated on 

the concept of political crlne by slnply stating Chat such an offense "Is founded 

on the political motivation of the offender". The decision goes on to give 

some examples of offenses which may not be considered political based on Che 
10/ 

criterion that they Include an element of "barbaric cruelty". 

In vlev of all of the above, it may be scaCed Chac: 

a) The decision concerning Che legal viability of a request for 

extradition is a Judicial prerogative. This Includes the preliminary 

consideration as to whether the offense with which the prisoner is charged 

•ay preclude extrsditlon for the reason of being a political crime with Che 

esceptions noted, and 

b) The decision to deliver the prisoner involved, is a prerogative 

of the executive branch, namely the Ministry of Foreign Relations, provided 

that Che Judicial decision was favorable Co granting the extradition requested. 

Extradition under Brazilian law Chen is a two-stage process involving, 

la turn, the Judicial and administrative branches of government. If the 

Judicial decision rejects the extradition request, however, the executive 

11/ 
has no option in the matter. 

Prepared by Rubens Medina 
Chief, Hispanic Law Division 
Law Library, Library of Congress 
October 1981 

10/ 221 Reviaca Forense 275-307. 

11/ Supra note 7 at 267-26S. 
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CHILE 

I. Hbo Grants Extradition? 
1/ 

Extradition la governed by the Code of Criminal Procedure In 

articles 644 to 656 which are paraphrased as follows. Whenever a foreign 

governaent requests the extradition of Individuals In the Chilean territory 

who are being prosecuted or have been sentenced, the Ministry of Foreign 

Affairs submits the records it and submits it to the Supreme Court.  If the 

Ministry of Foreign Affairs has ordered the detention of the accused, accord- 

ing to existing treaties, that person will be brought and committed to the 

y 
President of the Supreme Court.  The President of the Supreme Court decides 

3/ 
in the first Inatance on the extradition request, and If necessary may also 

order the detention or Imprisonoent of the accused.  The investigation 

focuses on the following elements: 

1) To establish the Identity of the accused; 

2) To establish if the crime charged is one that allows extradition 
extradition according to the treaties in force, or in the absence 
of a treaty, in accordance with the principles of international 
law; and 

3) To establish if the accused person has committed or has not 
committed the crime of which he or she is accused. 5/ 

y  Crfdigo de Procediniento Penal [C. Pro. P.) [8. ed. ofldal, Santiago, 
Editorial Jurfdica de Chile, 19791. 

y  Id. art. 635. 

3/ Id. art. 644. 

4/ Id. art. 645. 

5/ Id. art. 647. 
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After hearing the Public Attorney, the legal repreaentatlve of the 

requesting goveronent and the defense of the accused, the President of the 

Suprene Court oakas a decision within a five day tera.  On appeal, the full 
1/ 

court decides on the request of extradition. 

II. Hbat conatltoes a political offense? 

The governaent of Chile Is a signatory of a nunber of bilateral and 

•ultllateral conventions on extradition all of ahlch establish that extradition 

cannot be granted for poltllcal offenses and actions related to a political 

offenae. 

The detemlnatlon of tAiether a crlae In question Is a political 

offense Is Bade by the requested country. However, no provisions have been 

found either In treaties or In the Chilean national legislation defining a 

political offenae within the context of extradition. The CSdlgo de Bustaaente 

establishes that the assassination, aurder, or poisoning of the head of state 

6/ C. Pro. P., arts. 652 and 653. 

7/ Id., arts. 653 and 654. 

il  E. Gaete G., La gxtradlelftn ante la Doctrlna y la Jurlsprudencla 
(1935-1965) (Santiago, Editorial AndrSs Bello, 1972): Coaigo de Bustamante 
of 1.928 (ratified 1934); Montevideo Convention of 1933, Caracas Convention 
on EUplomatlc Asylio.  Argentina (1869 and 1935); United Kingdom (1897, 
extended to the Coaaonwealth countries in 1934 and 1937); Uruguay (1897); 
Ecuador (1897); Spain (1847); Paraguay (1897); USA (1900 and 1901); Belglua 
(1899); Bolivia (1910); Coloabla (1914); Peru (Border Police, 1930, extradi- 
tion, 1932): Venesnala (1962). 

18-<17 O—8S 29 
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will not be considered a political offenae regardless of the aotlvatlon of 

the offender. Thus, what does not constitute a political offense has been 

defined by the law. 

Through the years, the Chilean Supreme Court has construed the 

concept of political offense and acts related to political offenses through 

several decisions. The Suprene Court's decision of September 24, 1957, 
10/ 

Argentina v. HSctor CSmporas and others,  address the Batter of the extradi- 

tion of political offenders extensively. The most pertinent passages are 

paraphraaed as follows: 

5. Political offenses have not been defined in our law nor in 

conventions or international treaties, but the principles generally accepted 

coincide In stating that a political offense is a transgression against the 

political organization of the State or the political rights of the citizens 

and that the normal constitutional order is affected. The actions whose 

purpose is the alteration of the political or social order of the country are 

also considered political offenses. 

It is also pertinent to distinguish between common and political 

offenses and take Into account the purpose and motivations of the accused, 

that is, to consider the objective and subjective elements of the offense. 

Political and social offenses relate to motives of political or collective 

10/ LIV Revista de Derecho, Jurieprudencia y Clencias Soclales y Gaceta 
de los Trlbunales 197. (Chile. 1957) 

91  H.F. de Vries and J. Rodriguez N., The Law of the Americas 87 (Dobbs 
Tarry, New York, Oceana Publications, Inc., 1965). 
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Interests and are characterized by altmlstlc or patriotic geatlaents. Caaaon 

offenaes are pervaded by aelflsb but excuaable sentlaenta like love, honor or 

laexcasable ones like revenge, hate or greed. 

The Court further describes In detail a variety of behaviors and 

altoatlona uhlch constitute pure political offenses (delltos polltlcos 

puros); Inproper political offenses (delltos polltlcos laproplos); joint or 

ccaplez political offenses (delltos polltlcos couplejos); and connected 

offenses. 

Prepared by Glsela Von-Hnhlenbrock 
Legal Specialist 
Hispanic Lav Division 
Law Library, Library of Congress 
October 1981 
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FBANCE 

The Law of March lOi 1927, established the basic rules applicable 

to extradition In the absence of a bilateral convention. 

Extradition for political reasons la banned by article 5(2) of this 

law which stipulates that extradition Is not granted when "the crlne or 

offense haa a political character or when It Is clear (results) from the cir- 

cumstances that the extradition Is requested for a political end."* 

The Court (Chanbre de nlses en accusation) decides whether or not 

the offense Is of a political nature. If this court denies the request for 

extradition, the decision Is final and Is binding to the Govemaent, even If 

the court-reasoned decision Is based on the political nature or the accusa- 

tion or any other grounds. The decision Is without appeal. However, If the 

Court grants the extradition, the Government Is free either to extradite or 

not to extradite the accused or convicted person. 

Prepared by Dr. M. Tahar Afamedouamar 
Senior Legal Specialist 
European I^w Division 
Law Library, Library of Congress 
October 1981 

* Law of March 10, 1927, 29 American Journal of International Law 380 
(1935).  (See Appendix.) 
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8S0 EXl'nADlTIO.V 

6. Frp.ncb 

LAW or MAliCII 10, 1027' 
Tlf Ll! I 

cavuiTtoM ov jjcrnADiTio-v 
Atlidc 1. In tlic ubionuo uf a treaty, the con'Jitiuus, t)ia pruceilure p.nd titc cfi'ecliof »x- 

truJItlon are (]i>t«rn\Ined by tlio provtiiuus of tlio presinl law. 
Ttio pruaetit law oppliet ni well to labtten nbicli ate not regulated by trautici. 
Art. S. No kurrvudcr may ba made of pirtona of n Forelga COVK''""""^ ^'•'bo bn\-e not 

bocii till) objpet of prosecution or conviction for an oftenae envisaged by the prcjcat Utr. 
ATI. S. The French Government ntuy deliver to foreign GoveniDicot^, ct their request, 

every person not French or french TtMortutaitl, who, being tbe objectof pro!>ecutioa initiated 
in the name of tbo requesting State or convicted by its tribunals, is found in tbe territory of 
tbe Kcpublic or of its colonial possessions. 

Nevertheless, extradition is sranted only if tbe aflc nse wbicb b tbe basis of the request has 
been committed: 

Either within tbe territoo' of the requiting Slate by a subject of that State or «a alien; 
Or outside of its territory by a subject of that State; 
Or outside of its territory by a person, an clica to that State, vrben the offense is one of the 

number of tho je of which the French luw autIio.'i):es prosecution In France, even though they 
have been committed by an alien abroad. 

AtL 4- The acts which may give rise to extradition, whether it is a question of requesting 
it or granting It, arc tbo following: 

1. All acts punished by a crimluel pcu.Mty under the latr of the requesting State; 
2. Acts punished by a correctional penalty (ptiiui corrMtionndUn) under tbo law of Iba 

requesting Slate, when the maximum penalty incurred is, by the terms of that hiw, Iwoyeara 
or more, or, in tbe case of a convicted person, when the penalty pronounced under the Liw of 
tho requesting State is equal to or greater than tn'o month} of irupriionmenL 

In no case is cxtriidition granted by the French Government if tbe not is not punished 
under the I-Vench law by a criminal or correctional penalty. 

Acts con.<tituting an attempt or complicity- ore subject to the preceding rules on the condi- 
tloo that they aro punishable under the law of the requesting State end under that of th» 
requested State. 

If tbe request is based upon several offenses committed by tho person claimed .And which 
have not yet been the subject of judicial determination, extradition is granted only if the 
maximum penally incurred under tbe law of the requested State for these offeoses taliea 
together is equal to or gre;«ter than two years of imprisonment. 

If the person claimed has been previously lbs object in any country of a final scnteneo of 
two mouths or more of imprlMtmieot for a common offense (ftn dCtit ds droil eommun), extr.i- 
ditioo is granted following the preceding rules, that Is to say, only for Crimea or offenses with- 
out regard to tbe extent of the penalty incurred by or pronounced for tbe buit InfractioD. 

Tbo preceding pro\'tslous apply to offenses cuounittcd by Suldien, sailors or tho like, uhes 
they arc |iunished under tlie Fcench law as common olTcnscs. 

Ko change b hereby made es to the procedure relative to the surrender of deserting 
•ailors. 

ATLC.   Ext'ttdilion is not granted: 
1. WTicn the person, the object of tlic request, is a French citiiccn or ^ person under French 

protection, the sL-itu^ of citizen or of protected person beiug dtterniined RS of the time of the 
offense for which tbe cxtruditinn is rcqueytcil. 

2. When the crime or offense has a poUticnl cheractur or when it U cl»ir {rcsulU) from tlte 
circuinstiinrc.-i tlutt the extradition is requested for a ]io!itic:d end. 

> UnuQici.'il tranilation. 
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AM'KXUl.V VI SSI 

Au tu itrts coicniittcsl in thn course uf an iiifu.Tcctiun or a. civil war \.y mxu ur llic ctl:t:r of 
tbc ]KutiC:i mg.'tgcJ in tlit: coiiUict :m'l iu tliu furt!i-.(^i.r>: (Inm I'ir.Uril) cf il:< puipO!>L-, tliL-y 
ii'.ny I'-ul I'C crounj^ for C/;!»Jition unleis Oi'.y cun^litjtc ucts of cdin'.ij (xtrliuri.'at and 
vfciidilisiti proliiliilcd by th-i hwa of r.ar, and to.Iy v.Iicn tlic civil v.jr lias «:idtd. 

3. \\1icu the crimes or oiiunscj li;ivc been corruniUcd in Frsncc or in French colonial 
posifisioni. 

4. AVheii t!ia rtinics or otTcases, thousli coninulted outside of France or ths Frrncb colo- 
nird po!«ei<ioas, have been there pro:>ecuttd to fin:'.! jud<;i:iCDt. 

5. M'hcii, Hccordin;; to (bo Iat\- of the rcqiicstiu;: State or ivccorJin^ to that of the roiueited 
State, preiciiptiua of the action lias token effect previous to l)ie it^queikt for txtrii'Iitiori, or 
piescrlptiua of the puiiishnwnt lets t:tkcu oHtct )iruvious to iht ftrrut of thu partoa elalaied 
»nd, iu General, whenever Action ou beht'f of the tequeatioj; St^te would be extinguished. 

ATL 6. If for a livgle ofTcUje crvtriidilion is requi;it>Kl concurrently by Ee\-erul St&te^, it is 
Crsiited in iireferencc to the Slate against whose iutcrests the offense was directed or to the 
one wilbia whu^e territory it wus coiuntitted. 

If the concurrent requests have for their bases different offenses, r.U the circumstantial 
facts have to bo taken into account in order to decide as to priority, especially: 

The reUtive gravity and the place uf the offenfe?, tbi retpective dates of thu requests, Ih* 
obtigatioa nliich would be uodvrt-.kea by one of tho requesting States of kubsequeot ro- 
cxtrndition. 

Art. 7. Subject to liniilatioa by the exceptions jirovidad for hereafter, extr;ulitlon is only 
granted on the condition that the e>:trudited peraon (hall be neither prosecuted nor punliihcd 
for an offeoM other than that which motivated the extradition. 

Art. 8. ID the ciisa where au nh'eo is being prosecuted or has been convicted in France and 
where bis extradition is requested of the French Goverorcent because of u different offense, 
the surrerkder can be aSected only after tbc prodecution has been tercunated and, in tho case 
of coaviction, after the pnnalty has b«cu executed. 

However, this provision does not create an obstacle ti an alien being tent temporarily ia 
order to appear before the tribunals of the requesting State on the express condition that ho 
tbnll be cent back as soon as the judicial procedure abroad has been terminated. 

Tbc provisions of this article govern the case where an aliisn is subjected to a writ of arrest 
for debt (soumiV o la conlrainlt par corp»), by the application of the laws of July 22,1S67, and 
December 19,1S71. 

TITLE II 

EXTSADnriox rnocEouiu; . 
AH. 0.   Every request for extradition shall be pnf.<«nted to the French Government 

through tho diplomatic channels and shall be accompanied either by a judgment or a decree 
of conviction, even by default or pur coniumace, or a document of criminal procedure which 
formally decrees or legally effects the subjection of the person charged or accused to criminal 
jurisdiction [pptrant de plrin droit U rentoi di Vinailpi ou di Vacciai dn-ant la Juridiction 
Ttprtinm), or by a warraul of arrest, or by any other document having the Came foroa nod 
Issued by tho judicial buthoritia\ in so far ni the latter contain tho preoisa indication of tho 
act on account of which they arc delivered and the dato of that acL 

Q°ho papera mentioned alx>ve must be produced in ori^;ioal or in authentic copy. 
The requesting Govemioeot must furnish nt the same time a cojiy of the texts of tho law 

applicable to the act charged.   It nuiy add a btntenteut of tho facts of the case. 
>lr(. 10. The rer^uest fur cxtrudition is, after verification of the papers, trnujout'ed to- 

EKthcr v;!th the papsrs (rfos»:Vr) by the Micit-tcr for Foreijjn Affcirs to the Minibtcr of Justice 
who assures hiiO'ieU of the regularity of the request and proceeds with it iiccordtn^ to law. 

Art. li. V/ithin t«enty-fiiur h'.-i!rs of the arrest, the Frocurutor of I'.ie llepulilic or a 
meiohcr of hiistuff (/-orVHeO. •'-'•'"?•<•''''••'d to the inlcrrogstion (.3 ti> ideiitity, cf wliiuh there 
fh.111 he kept a prvc'-'i-vcriul. 
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3R'2 Kxnit.Mjniox 

Art. ti. TliBuliciit!i:ill lie (ran^fcrrcd :ij so<':i ns I'OSfil'Ic in r..'i<) rciiistcreil ii« llic jilagcof 
dvt'.nlion in tlic Iic.id4U.'.r'cnj IfilrJ-lUa) of llii: Ojiitt of /\iipir.!s i.-. v.Iioio dUtiict be »s» 
ILiri>:>U'i). 

Arl. IS. Tlic jiapcrs furiii^lwtl in Mi;i;Mrt of tin- tuciueit for txti:ii!itt')n sliatl !« tr;:.-ij. 
inill>.*il at Iho a^inie tinu; by tlic I'rocuiator I'f the llcpublic lo the rfOcismtor-Cirici-.l. 
W'ltliin tw< nly-foiir liuiirs of thoir recript the grounilj o:i v.lacli t!i>; ;.rrc.<t has tnkcn pUcr 
shall l>u n:ailc known tn the ulitii. 

The l'rocurator-Gc:ier:il, or a riembtr of his ^t.".f^, within the t;in>e ptiioJ ahiitl proccoj to 
the iriterrogntioii, of which th';rc iih:ill be kept a prxii-virbul. 

Art. t.',. The Chuinhrt iks niUn en uccwiation has luid btforc it without dilay the men- 
tioned jtrods-rtrluux and all other d>>cuu\cntd. The alioa sh.ill nppeur before it nut later 
tbau eight dnyi from the receipt of the dociuaentt. At tlie rei|uest of the representative of 
the Stiile or of the person appearing, ftu aJditiunal period of eight dayj may be granted 
before the hearing. The court shall then proceed to an inlerrosatinn, of which shall be kept 
a procii-tirbnl. The hearing is pnbliCj uiJeis it has been decided otherivise uiwn the request 
of the representative of the St;itc or of the person npiwarins- 

The represinl3ti\-e of the State and the jwrson ittereittd shall be heard. The b.tter may 
be assisted by a licensed lawyer (luocat inxcrit) and i-.n interpreter. He may be proiisiooally 
cet at liberty any time during the procedure in accordance U'ith tlio ndes which i;nvern the 
matter. 

Arl. IS. If, upon hia cpprarnnco, the p.T.son illl.•^«^l^;J d-eUires hij re.'iuuciation of the 
bt'nefit of tin: present law uud consents formally to be delivered to the aulhoritiej of the re- 
questing Stnle, he U given by the court a certiTicatu of this declaration. 

A copy of this decisioa Ehall bs trausaitted without delay, at the initiative of the IVocura- 
tor-General, to the Minister of Justice for all practical purposes. 

Art. to. lu the contrary case, the CUat.tbre dti mUii ci: occutaCion gives its reasoned dcci- 
eion, not subject to cu a]>pe3l, as to the rec^U'iit for extradition. 

Tliis decision is unfavorable if the court finds that the legal coadilions arc not met or thcro 
ia an evident error. 

The dottier mu>t be tent to the Minister of Ju! tice within a period of eight days from the 
day of the expiration of the period provided for by Article 11. 
.   ArL n.   If the reasoned decision of the Chamlre Jet mui» en accutalion denies the re- 
quest for extradition, this decision is Gnal and the extradition may not be greutted. 

>lr(. 18. In the coatniry case, the Minister of Justice, if there ia ground for it, submits fur 
the signature of the President of the Republic a decree authorizing the extradition. If 
witliin tlie period of one month from the coroinunicatioa of this docusient, the extradited 
pereon has not been taken by the agents of the requesting poiver, he is set free, and may not 
be daimed for the same act (cci'Se). 

Art. 10. lu oji urgent case and upon the direct request of the judicial authorities of the 
requesting coimtry, the procurators of the Ilepublic may order a provisional r.rrest of the 
•hen upon a simplB notice of the exUteace of one of the documents indicated by Article 0, 
communicated either by mail, or by noy more rapid means of communication leaving a 
written record (une tract icrile). 

A legulnr notice of the request shall be at the same time coraraunicated through the diplo- 
matic channels by mail, telegmph or any mean? of communication leaving n w ritten recotxl, 
to the Minister for Foreign AiTaira. 

The procurators of the Kcpublic must givo notice of this ucrest to the Mioialer of Justice 
uid to the Procurator-Ceneral. 

Alt. SO. The psrsoa arrested provisionally, under the conditions provided for by Article 
12, may, if there is no ground for applying tn him Articles 7, S i.nd 9 of the l.".w of Deceujber 
3, 1S40, be Set at liberty, if the I'rcnch Government docs not rcci'ivc, v.itliin i: period of 
twenty d.iys fro:n the date of his arrest, one of the documents zncntiuned in .Arti'jie '.I, and if 
his arrest v.as cTecteU ui>on ths request of the Governcient of a bjiderlng couutry. 
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AriT.xnix VI 

Tl't; tU'TrfiUil V"jtioJ of twenty il;:ya ii; ly \>c i-.loii'li'il t) oi;c month, if t!ic turritiiry of tlic 
frTiiffiiiii', SL'.tc ii not Iiorilorins, MiJ lii liiric i.i'jtitiij if tli>; terfil'iry i< o.itii'le of Kuroi'O. 

'i"«c libtfratiou »lia!l b-j pro:!ouii'*(;;l ui^;:i r. r.;(p.i'*.»t :tiNJr-.'^-.vJ I'i Mio Ctiint'jrc c/*:* II:*SJ f/i 
eonij"''";!, li-'t kuiijxt In £!i a|>ii.':il, «i!l:i:i li^lit J.'.y:;. If cv>:iilii?.l!y Ibc .if'ir-j-iiiciilioncJ 
(lorunienl^ t<McK iliu I'roiich Uovcinni-jii:, tlic iirojijiluro ij ri'o;>';nvJ iu ccojriLiaca b'ith 
Article 10 HDII ttiot>e fuilo.vin^ 

TiftE m 

Xtrr-CTi OF LXTIiAUITlOX 

jlrt. il. The peraon extruiliteil inny iiat be pnnecuScd or punislicj for an ofteiuo prcviuiu 
ta) the (urrender, other Ihun th.tt wliicli riiotivaiu<i tlie c.vtr.idltion. 

It U otberwite, iu the ca.s8 of a titccial con^eat giveu on th? follotvins cooJilioiia by tba 
icqueited St^to. 
.   This coojtent may be given by the Freacli Government, ev-ere in the cue where the act 
irKicb cuiuej tbe request 'u nut one of tbu offun^es set forth by Article 1 of the ixesent law. 

'' Art. a.   In the case where the requesting Government beeki) eutborizatioa for proucu- 
tioo of the person already kurreadered for no offense previoiu to the extradition, the decision 
of the Chatnbrt da i/iu«} en caiualion before which the pecso;i aucu.-ed hud apiiesred may be 
formulated upon mere presentation of the documents cummuoicated in auppoit of tho new ' 

' Rque*l. 
'   There vhalt be commuoicated as well by tlie foreign Government anil (ubiaitted to the 
Chamlir*dii miin tn acciitution the docuoienlu couUiiiiir.i; thu ub^icrvutiuiui of the icTt-^a sur- 
rcnd>'re<I or the dechtrittioo of bi» intent not to present any.   These cxplanntioiu may be 
completed by a Inwj-er cboieu by him or tvho is cs.<>i;^ed or act> by virtue of his ofTico 

'{/Irti'jni oil commi d'c£ia). 
Art. S3. Extradition obtained by the I'Vcncb Oovernmrot i^ iiuU if it has U<en procured 

(intoivniw) in the cnsas not provided for by the present law. 
TIM nullity Is dechtted by action of the cx.ia!alng authority on tta owa iiutlative {,mtm» 

f€i£Sc*, pnr la juridiclion itinAtruelion), or by a judgment on the rootioa of the extradited 
person after hii surrender. 

If the extradition h-is been granted by virtue of a judicial decree (fl'un ariCfi or a final 
judgmeat, the nullity is declared by the Chcrnhn dca miitt en occuiofion in ivHo>e district tbe 
lurreoder took p!ace. 

Tbe request for nulliScation formulated by the extradited penon i:i only admissible if it is 
prcKnted vtithia a period oi three days from the communication of tbe notice sent to Iiim by 
the procurator of the Kepublic immediately after ho h.is been ti1:en into custody. The 
extradited person is ioformed, at tbe aame time, as to the law which applies to him at hi) 
election, or as to having counsel assigned. 

Art. SJ}. The same authorities Judge as to tlis qualification given Iha acts which have 
motivated the request for extradition. 

Art. So. In the case where the extradition has been annulled, the extradited person, if he 
has not been claimed by the requested Goveroiasnt, is tet ut liberty, aud caiuiot be dctuineJ 
again either for the acts which motivated the extradition or for nuts previous to these, except 
when he Id arrested in French territory nftcr thirty days from his liberation. 

Art. Sd. The surrendered person Is considered to be Kubjectcd without reservation to the 
application of the law of the requesting State in respect to any act previous to the extradition 
aud different from the offense r.hich motivutcd that meiisurc, if be hns li>id the i>os6lbility of 
leariog the territory of that State for thirty days from his fiiiiil liberation. 

Art. ST. Iu the case when the extradition of un uli-in has been obtained by the French 
Government uud the Government of n third State toliciti in il.n tiun the cxtiiJitioii of tho 
aame person from the French Go\ernmcnt, by rcAjon of an act pceuous \J» the CK'rnditioa 
and other than that jiuticially p^jstd upon in Fr.-ince a;i(l not connscted v.ith tha' .ict, tho 
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381 EXTflADiriOX 

CtiM-.-iiiiivnt yielils to tlnit retries*., if Iht.-o ijaK''";"J f'"' "• ""'i' off''bcinj;lujurcd of iV.» 
con-'jiit it tl.c Sti'.W. !)>• i.liicli llic tvlraclllion was K'"'''-''- 

)lo\.evor, lliis rcscrval-Kn is not ai.;i'ir.il>li' i-.h-iii tli'.- ixlnidift;'! t>;rri.iin h:uh:ii} Ihoposii- 
bility of Iciaviii;', IVciich tvrcitory for ll.e ;>c.-ifj-.I i.f limo ri.\t'l la llie i«ecc<li«s :>rticlc. 

TniKlV 

Ctr.T.u.v ^L-CKrsosr n:oci:ac.'U5 

Art. SS. Extradition in tcaniit tliroush I'rencli torritory or liy Iraiisportttion on si veiscl 
of tlio I'rcucU iiiariiicje ser\ice3 of n ptrson of .-iny na;i.iT.a1ily Eiirremlcrcd by another Gov- 
crncueut i.-; culhorized upon tlio mere rC'iiie.it p.-uicnled tlirougii diplomatic cluniicls (and) 
KuppiirttHl by docuiaeaU ttufTicient to c^tablisU Hat it doe4 not voac<rrn r. political or purely 
inilitjry cfiisRSft. 

IhU culliorizatioD may bu Rivun only to liio Toucrs which record witbih thoir tcrriloiy 
the t:ima privUcsa tu tba I'lunoh Government. 

Tlie pasiw'ige is effected under the direction of French agents tod ut tbc e>:peaA of the 
requcsliiig Government. 

Art. SO. The Cliamhr* det matt m accusalian decides whether or not there u e''°u'"' 'or 
delivery to the requesting Oovemment, in all or in part, of papers {tUrti), valu-ibles, money 
or other seiited articles. 

Such delivery may Uke place even if the extradition cannot be effected as a result of the 
C3Cl[>e or tho de.ith of the per:>on cl:iimed. 

The Chambre <ki v.ists en aceutation ordurd the restitution of the pnpers nnd other articlca 
cuuuieruted nbova ivhich do nut refer to tlic Hct clurged to the ulicn. ]t decides, if the cavi 
ciillii fur it, upon the claim of third persons interested and others having rishts. 

The decisions protided for by tlie present article ere not subject to any review. 
Art. SO. In the ciue of non-|ioUtical criminal proitcutions in n forci^ State, a^mmiuioni 

rcgatoini by the foreign authorities ore recei%-ed throui;!) diplomatic channels and forwarded 
to tho Ministry of Justice in the forms envisaged by Article 10. Tho commissio.ts rogi' 
toirts are executed, if there is ground for it and in accordance nith the Trench law. 

In a, cose of urgency, they may be the object of direct communication between the judicial 
authorities of the two States in the forms ea^'isIl^ed by Art icie 19. In such .a case, the direct 
communication between the judicial outhoritieii of the tno States th:i1I not be HCtrd upon in 
the absence of a notice given by tho interested foreign Govenunent through diplomatic 
channels to the French Ministry for Foreign Afca^irs. 

ATI. SI. When, in connection with a criminal prosecution beiog conducted abroad, ft for- 
eign Government Ciida it necesi>ary to notify c p«reoo residing t^ithin I-Vonch territory of on 
act of procedure or of a judgment, the document is sent following the forms envisaged by 
Aitidea 0 end 10, accompanied, if necessary, by a French translation. The notiScation is 
made personally nt the request of the public proi>ecutor by a competent officer. The original 
with tba record of notiScetion is cent back through the same channel to the requesUng 
Govemmeat. 

Art. S3. When, in a, criminal action being brought abroad, the foreign Covemmect finds 
necessary the communication of records of sentence or documeuts which crc in Uio hands of 
the Fre.icb authorities, the request is made through diplomatic channels. It is acted upon, 
unless there are particular circum.'<tances opiiosing It, and uodur tho obligation of bending 
bacic the papen and documents ns soon as possililu. 

Art. SS. If in a criminal action the personal appearance of u witons residing iu Franca is 
Judged neccisarj- by a foreign Government, tho French Government, k-iving ro'civcd Ibo 
lummons throuiih diplomatic channels, undcrLikrs to grant the request addressed tu it. 

Howtver, the summons is received and givtu cfT.ct only on lh» cundiliou th:xt the witness 
will not be p.'osecuted or detained for acts or ou account of ronvictiuns p.-cvious to bis ap- 
pearance. 
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AWKXUIX VI 3S5 

A't. W-   '•"'* '*-''<''"l.' if Jctaiii?d iji.Tfo:ii for llic jiurpj:0 of confrofitalwn Is to b; TC- 

circumslf^t'cea rn;)-_.iiii(; it, r.tiJ rm tlio cc'iidili(i:i tli:;! tUi; .••.fori-mcntl/.-ioJ li'-.taiiitil £>orjoi:j 
^li i.u feat Iwil; "^ fi^!' M l>o.-;.~il)!o. 

/r/.55. Tlif£o»ttr:oiiufFrcnclir.r>!oiiic.<r.tiiyont?i>.!roMnresiKnisiliHity,andur.diTthe 
datv of gi^n^ t'':co\iiii. v.ilhout tlcl;iy to t!ic MiuLsitr of Co!o:ii(-s, d.;ci'.lo u;ion rsquosti for 
exirtdili ja wLiuU -m prcseiUcl to tliem either by forei;;.! CoviTntncutH or by thu gijvernorj 
of iortisn col"!iics. 

Tbe request u for.-nulatwt citbcr by the principal cuanulur iigeat of the reqiiestiag State, 
or by the Kovcrnor of the colony. 

The request is entertained only on tl:o conditions envisagwt by Articles 3, 4 end 5 of tha 
j)rt*!iit hiw.   IJficiprocity nl^y be d<juiaiided. 

Moreover, the tovemo s may e.wrciso tliu richts coiJcrred by Articles 2S, 20,30,31,32,33 
••ad 34. 

Tiir preSisnt l-.w, debated and adopted by the Senate aud the Chumber of Deputies, it to 
be executed r-s the la<v of the £tctc. 

•,. Done lit PBria, Miirch 10,1027. 

7. Germany 

EXTRADITION I-.W,' OK DECKMIJER 23, 1020 » 

The Ktichstajj Las voted the foUowins h\r wliich with the consent of the Rtidulal 13 liereby 
promutguted: 

FIRST SrcTioN 

EXTnAOniON AND CXTHADITIOS IX TlUXdrt 

;.' Arlicle 1. An elicn wlio is soUi;ht by the authorities of a foreign Stiite for, or has been 
. convicted of, a puiiisliabic act, may bo cxtiadited, at tho requ<!st of a competent nuthority, 
. to the E'H'crnincnt of tlmt Stnto for prosecution or punishment. 

.   Art. 'i.   (1) The cxtrnditiun is pcrnussib'.s only for an act which under German law Is 
• •either c ciiinc (I'crJrecAen) or nn offen-ie (I'erjefien). 
''.   (2) The cvtrndition is not pcrmisstbie if the act'uader Gcnnaa law is punishable only 
under the Military Penal Law {Mililariircftjetetzen), or is punuhahle only by a fine which 
may not be converted into a iwnuUy of imprisonment. 

Art. S.    (1) Tlic Fxtnidition is not permissible if the act which would be the basis of the 
. extradition is jxihticsl, or if it is conuected with a political act in such a manner that it was 

inei>.ut thereby to prepare for, secure, conceal or prevent the latter. 
(2) Pohtical acts are thoaC punishable offenses (Aitip-iJ/e) wliich are directed immediately 

against the existence of the security of tb: State, as^inst the head or a member of the cov^m- 
meiit of the State, as sucli, against a body provided for by the constitution, against tho 
lights of citizens in electing or voting, or against the good relations \Tith for«ij;n States. 

(3) The extradition b permiuible if the act constitutes u deliberate offense (ytrbrecluin) 
kgainit lifo, uuleas committed in open coiuhat. 

Art. 4-   Tho extradition is not jicriais.-sible: 
1. If recipracity is not guari.uteed; 
2. If the prosecution or punishment fur the act would not be permissiblo under Oerman 

Jaw, because of l>rescription (i'crjrt/irimj), nnmcs'y or other rei-isons. 
3. If the act is withiu Gcrmun jiirisd:ctio.-t {Ocrichls'i-trUU) and a judgment has been 

renflereil by German nuthoritics against tho person sou^lit {Vrrjelfjicn) or if the prosecution 
has been ducontinued l)cfore trial. 

Art. S.   The extradition is p-:^rrni=jiblo c.;ily if there is subwilttd n warrant of arrest 

«i:eich!.scietzb!.itt 1, Ttil 1, lOiO, S. 230.    UnofHcLil lr^ni!:itwn. 
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FEDERAL REPUBLIC Of CERMANI 

In the Federal Republic of Genaany, the declalon to refuse extradi- 

tion because of the political nature of the offense for vhlch It Is sought 

can be autde either by the courta or by the Federal Govertment, since for any 

contested extradition to be effected both a court decision on Its permlssl- 
1/ 

blllty and an authorization by the Federal Govemaent  are required* 

The requirement for a court decision for s contested extradition Is 

1! 
provided for In section 7 of the German Extradition Statute.   Jurisdiction 

Is vested In the Higher Land Court (Oberlandesgerlcht) of the place where the 

accused Is spprehended or found.   This court may ask the Federal Court 

(Bundesgerlchtshof) for a decision If a legal question of fundaaental Impor- 

tance needs to be resolved, or If It Intends to deviate from a decision of 

the Federal Court. 

The courts trill decide on the permissibility of extrsdltlon by 

applying the pertinent extradition treaty. If the request Is baaed on one. 

Germany haa concluded extradition treatlea with many nations and, aa a rule, 

they contain provisions on the exception of a political crime. In the absence 

of a treaty, the legal basis for the permissibility of extrsdltlon Is the 

German Extradition Statute. Its pertinent section provides: 

\l    In some Instancea, by the land government, but not for political 
crimes. See the text, pages 2 and 3. 

II    Deutsches Auslleferungsgesetz (DAG] vom 23. Dezember 1929, Relchs- 
gesettblstt [official law gazette of the German Reich] I, p. 239, as laat 
amended by Gesetz vom 2. Mlrz 1974, Bundesgesetzblatt (BGBl., official law 
gazette of the Federal Republic of Germany] I, p. 469. 

3/ Sece. 8 and 9, DAG. 

4/ Sec. 27. DAG. 
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Sec. 3.  (1) Extradition la not pemlaalble when the act 
for which extradition la Bought la a political one or la con- 
nected with a political act In auch a way that It prepare*, 
aecuree, or covera It, or guarda agalnat It. 

(2) Political acta are punlahable aaaaults directed Inmedl- 
ately agalnat the existence or security of the state, agalnat Its 
chief or a member of a government of the state In that [official] 
capacity, against a constitutional corporation, against citizen- 
ship rights In elections or referenda, or against good relatlona 
with other countrlea. 

(3) Extradition Is permissible when the act constitutes a 
deliberate crime agalnat life, unleas committed In open combat. 

The provisions of the Extradition Statute will also be applied if 

there Is a treaty, to the extent that the treaty provisions do not diverge 
5/ 

from them. 

The requirement for a governmental authorization of extradition la 

provided for in section 44, Extradition Statute, which vests this power in 

the Federal Government but grants it authority to delegate this power to the 

governments of the ISnder (constituent states of the Federal Republic). On 

the baais of this provision, an agreement was made In 1952 between the 

Federal Government and the ISnder  which granta the latter jurisdiction to 

decide on extradition requests made by Austria and Switzerland. In 1954, 
7/ 

this privilege was extended to extradition requests from Denmark. 

V T. Maunz, Bundeavertassungagerlchtsgesetz, sec. 90, note 71 (Mflnchen, 
1967- ). 

6^/ ZustEndlgkeitsvereinbarung vom 20. Februar 1952, Bundesanzeiger 
No. 78. 

TJ    H. Gr<ltzner, Internationaler Rechtshilfeverkehr in Strafsachen I A 3, 
p. 2 (Hamburg, 1955- ). 

1«-«17 0-83 SO 
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Even In theae Instance*, however, the Federal Govemaent cetalna 

the power to decide oo the exception of political crises because of the for- 

elgn policy Inpllcatlons inherent In such decisions. 

The extent of the powers of the Federal Govemaent to grant or deny 

an authorisation for extradition differs, depending on whether there is a 

duty to extradite. In the absence of an extradition treaty, the Federal 

Governnent has unlimited discretion to deny extradition. 

For such cases, the Guidelines on Legal Assistance in Crininal 

Matters of 1959 provide that extradition may be refused, even when it is per- 

missible, when the act for which it Is sought contains political elements. 

In such cases, the agency proceasing the extradition request must report to 
10/ 

the competent higher authority and await its decision. 

vrhere a duty to extradite exists (i.e.. In the case of a treaty), 

it has been stated that the Federal Government is bound by the court decision 

establishing permissibility. 

It is noteworthy that the present law nay undergo some change to 

the near future, since a government draft for a Statute on International Legal 

Assiatance In Criminal Matters has almost been completed In the Federal 

il    Supra note 6, Ho. 4(b). 

9/  Sec. 1, DAG. 

10/ No. 17, Rlchtllnien fflr den Verkehr mit den Ausland In strafrecht- 
llchen Angelegenheiten vom 15. Januar 1959, Bundessnieiger, No. 9. 

11/ W. Hettgenberg, Deutsches Ausliefenimisgesets 497 (Berlin, 1953). 
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Mlnlctry of Justice. When anactcd, thl* itatutc will raplac* th« present 
12/ 

Getaan Extradition Statnte. 

Although extradition decision* of the Federal Gorcmaent cannot as 

a rule be appealed,   a review by the Constitutional Court 1* possible when 

the accused clalas thst his constitutional rights have been violated. The 
U/ 

basis for such a clala say b« Article 16, paragraph 2, of the Constitution, 

which grant* ttjlim to politically paraccuted paraons. 

Prepared by Dr. Edith Palaer 
Senior Legal Specialist 
European Law Division 
Law Library, Library of Congreas 
October 1981 

12/ lacht, Inforaatlonan des BundesMlnlsters fflr Justls 27 (1981). 

13/ Supra note 11, at 304. 

14/ Grundgesetx fflr die Bundesrepabllk Deutschland voa 23. Mai 1949, 
BGBl., p. 1. 

15/ Supra note S, *«e. 90, not* 62*. 
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ISRAEL 

Under tha provlalona of the leraeli Extredltlon Law, the dateralna- 

tlon aa to whether or not a paraon la aubject to the political offenaa excep- 

tion of aactlon 10(2) of the La«* la within the authority of the Dlatrlct 

Court with a direct appeal to the Supreae Court If dealrcd. The proceaa la 

Initiated when the Attorney General aubalta a petition declaring the wanted 

peraon aa aubject to extradition. 

Prepared by Dr. Raphael Perl 
Senior Legal Speclallat 
European Law Division 
Law Library, Library of Congreaa 
October 1981 

• Extradition Law, S7U-19M, 8 Lawa of the State of larael", 145 aa 
aaanded. 
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ITALY 

Extradition for political offenaes la specifically forbidden by 
1/ 

the Constitution of the Republic of Italy,  while the extradition rules 

II 
are set forth In the Code of Crlninal Procedure,  which doea not differ- 

entiate between political and conoon crimes with reapect to extradltioa* 

Conaequently, the same procedure la applicable regardless of the nature of 

the crime for which extradition is requested by a foreign government. 

In order for an offender to be extradited from Italy, there must 
3/ 

be the consent of the Minister of Juatice;  however, in the Interest of 

safeguarding the rights of the offender, said consent must be preceded by a 

favorable opinion issuing from the Court of Appeals In whose district the 

offender is present.   Moreover, while there can be no extradition in the 

absence of a favorable opinion of the Court, the Minister can refuse the 
5/ 

requested extradition notwithstanding the Court'a favorable opinion. 

Italian legal doctrine considers the granting of extradition, as 

governed by the Code of Criminal Procedure, to be the reflection of a 

"U    Art. 10, Appendix A, Constitution of the Republic of Italy In 
M. Cappellettl, et al.. The Italian Legal System (1967). 

Ij    Arts. 661-671, Codlce dl Procedure Penale In S. Vasts, ed., I Qxiattro 
Codlcl (Piacenza, 1977). 

2/ Id., art. 661. 

4/ Supra note 2, art. 662, 

V Id. For commentary, see also P. Antollsei, Manuale dl Diritto Penale 
99-101 (Milano, 1975). 
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"•Ixcd •yftea," In vUch both the executive tai  judicial breaches of govem- 

•eat ere Intended to exercise jurledlctloa. 

Prepared by Dr. Vlttorfranco S. Piseno 
Senior Legal Specialist 
European Law Division 
Law Library, Library of Congress 
October 1981 

6/    "Eetradlilone" In A. Acara, et_al., edg., 6 Novlsslao Dlgesto 
Itallano 1018 (Torino, 1960). 
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nnco 

Extradition !• governed b; the Mexican Constitution of 1917 aa 

aaendcd, which In Article 15 atates the following: 

Art. 15. No treaty shall be authorized for the extradi- 
tion of political offenders or offenders of the cannon order 
who have been slaves In the countrjr where the offense waa conmlt- 
ted.  Nor shall any agreenent or treaty be entered Into which 
restricts or modifies the guarantees and rights which this 
Constitution grants to the Individual and the citizen. 

In keeping with the constitutional provision cited, the Law on 

1/ 
International Extradition of Deceaber 22. 1975, provldea that under no 

clrcuBstancea can a person who nay be suboiltted to political persecution by 

1' 
the requesting state or who had the ststus of a foraer slave be extradited. 

The Extradition Law establishes the procedure for granting extradition 

In the following paraphrased provisions. All extradition requests are suboitted 

by the foreign state to the Ministry of Foreign Affalra which decides If the 

•ztradltlon la adnlaslble. If the Ministry of Foreign Affairs admits the 

extradition, the request is forwarded to the General Attorney of the Republic, 
5/ 

which •obnlta the inpriaonnent order to the conpetent Dlatrlct Judge. The 

Court, after hearing the accuaed, infoms the Ministry of Its opinion In the 

case. The Ministry of Foreign Affairs, based on the proceedings, and con- 

]J  Constitution of Mexico (as anended) (Washington, Organisation of Anerlcan 
States, 1972). 

11  Dlarlo Oflclal ID.O.J, December 29, 1975. 

Zj  Id. art. 8. 

4/ Id. art. 19. 

5./ Id. art. 21. 

6/ Id. art. 30. 
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7/ 
•Iderlng the opinion of the Judge, may grant of deny the extradition request. 

Only the action of habeas corpua can proceed against the decision of the Mln- 

istry of Foreign Affairs. 

The United Hexlcan States has agreed on bilateral and aultllateral 

treaties on the Batter of extradition, anong thea the treaties with the United 

1/ 
States, the first In 1S61, the latest on Hay 4, 1978; vlth Belgium In 1881; 

the United Kingdom In 1886; Guatemala In 1894; Italy In 1899, ratified In 

1949; Cuba, Colombia, and Panama In 1930; and the Montevideo Convention of 1933. 

All of these treaties establish that political offenses and related actions 

•re not extradlctable and that decision must be made by the requested State. 

Several Mexican authorities consulted do not mention the criteria 

followed by the political authorities, that la, the Ministry of Foreign Affairs 
10/ 

or the Supreme Court, for the extradition of political offenders. 

Prepared by Glsela Von-Hnhlenbrock • 
Legal Specialist 
Hispanic Law Division 
Law Library, Library of Congress 
October 1981 

7/ D.O. art. 30. 

8/ Id. art. 33. 

9/ Id., January 23, 1979. 

10/ F. de la Barra, Estudlo de la Ley Mexlcana de Extradicl6n (MSxlco, Impremtm 
del Goblerno Federal, 1891),  A. Ortli N., Algiinos AspectoB de la Extradlcl8n 
Intemaclonal en la Ley, en los Tratados y Convenclones Vlgentes en Mexico y 
ante loe Precedentea de la Suprema Corte de Justlcla de la Nacl6n (MSxico, Onl- 
versldad AGtonoma de MSxlco, 1950) and J. Palaclo B. Extradlcl6n y Derecho de 
Asllo (HExlco, Unlversldad Autonoma de Mexico, 1966). 
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SPAIN 

1/ 
The Constitution of Spain of December 27, 1978, states In Article 

13, peragraph 3, the following In regard to extradition: 

3.  Extradition shall only be granted In compliance vlth 
either a treaty or the law according to the principle of re- 
ciprocity. Political crimes are excluded from extradition; 
acts of terrorism shall not be considered as such political 
crimes. 2/ 

3/ 
The Law on Extradition of December 26, 1958,  provides similar pro- 

visions on the matter of extradition In accordance with the above-cited con- 

stitutional text. Article 6 of the law, paraphrased below, establishes the 

situations In which extradition is not granted: 

1.  ...In the case of political offenses, unless the 
action essentially constitutes a common crime or reveals un- 
usual cruelty on the part of the offender, whatever the alleged 
motives.  An assassination attempt against a chief of state, 
his or her family, or those who exercise governmental func- 
tions. Is not considered to be a political offense. 

The extradition request Is presented to the Foreign Affairs Ministry, 

which in turn forwards It to the Ministry of Justice, which must validate 

the request by a well-founded argument to be presented to the govermnent 

which ultimately makes the decision. 

In the event the extradition Is granted, the law considers a procedure 

by irtilch a competent crlnlnal court must hear the accused If he or she refuses 

Ij  Gaceta de Madrid. December 29, 1978. 

2/ "Constitution of Spain of 1978" translated by the Staff of the Blspanlc 
Law Division, Law Library, Library of Congress, Washington, 1979. 

2/ E. Glmbemat 0., CSdlgo de las Leyes Penales 609 (Madrid, Boletln Oflclal 
del Estado, 1977). 

£/ Law on Extradition, art. 12. 
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5/ 
to ba axCradlted    and nakes Its decision conclderlng only those conditions or 

y 
Issues governed by the trestles or the extradition Isw. 

If the extradition Is denied by the crlainal court, the decision is 
1/ 

not appealable. 

The Spanish procedure on extrsdltion has been described as a mixed 

systeB in which the government adniniatration handles the first stage of the 

procedure with the second staVe entrusted to the judiciary. 

A search of the Supreae Court decisluna in regard to the definition 

of political offenses as applied by the Court In extradition cases did not 

produce any naterial. 

Extradition between the U.S. and Spain is governed by the treaty of 

Mav 29, 1970 and the Supplanantary Treaty on Extradition of January 2S, 1975, 
10/ 

which contains similar provisions to the above-cited Spanish legal sources. 

Prepared by Gisela Voo-t&hleabrock 
Legal Specialist 
Hlapanic Law Division 
Law Library, Library of Congress 
October 1981 

y    Law on Extradition, art. 12. 

6/ Id. art. 18. 

7/ Id. art. 19. 

^/ A. Quintano, Curso de Derecho Penal 186 (Hsdrid, Editorial Revista dc 
Derecho Prlvado, 1963) and L. Prleto, et_al., Derecho Procesal Penal 40 (Madrid, 
Editorial Tenas, 1976). 

9/  II Dlcclonario de Jurisprudencia Penal (Pamplona, Editorial Aransadl, 
1972). 

10/ 22 UST 737 and 29 UST 2283 
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SWEDEN 

I. The Decision to Extr«dlt« 

n>e decision •• to whether or not an alleged criminal should be 

extradited to a foreign countr; Is In Sweden made jointly by the Government 

(I.e., the Cabinet ministers) and the Supreme Court. 

The statutory provisions on this natter are found In sections 14-22 

of Statute No. 668 of December 6, 1957, on Extradition for Crimes, as amended. 

It followa from these provisions that the Swedish Government—when It has 

received a request for the extradition of an alleged criminal through the 

usual diplomatic channels—will first hear the highest state prosecutor and 

then send the petition for extradition to the Supreme Court with a request 

that the Court decide whether or not extradition may be granted lawfully 

under sections 1-10 of the Statute on Extradition for Crimes. 

Sections 1-10 contain a number of prohibitions against extradition, 

including the ones against extradition of Swedish citizens (sec. 2) and of 

persons for political crimes (sees. 6 and 7).  In an extradition case, fur- 

ther Judicial steps than this detenalnation will normally be before the lower 

courts and be subject to review by the Supreme Court.  In addition, it follows 

from section 16 of the Statute that a person Co be considered for extradition 

must be granted basically the same due process protection es a defendant in a 

criminal case. 

H. The Concept of Political Crimes 

Sections 6 and 7 of Swedish Statute Ho. 668 of December 6, 1957, as 
1/ 

amended, provide: 

1/ Translated by Dr. Finn Henriksen. 
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Sec. 6. BxtTcdltton atat not ba granted for political 
crlaes, 

If the co^tltted aeta alao include a crlac of a nonpollt- 
Ical nature, extradition may be granted for auch crlne, provided 
that the coonltted acts In the Individual caae are found primar- 
ily to have the nature of a nonpolltical crime. 

Sec. 7. A peraon cannot be extradited If In the foreign 
atate he runa the rlak—becauae of hla deacent, attachment to cer- 
tain groupa In the aoclety, rellgloua or political beliefa, or 
otherwlae becauae of the political altuatlon—of being aubjected 
to peraecutloo that la directed agalnat his life or freedom or 
otherwlae la of a aerloua nature. Nor ahall he be extradited to 
a foreign country where he la not secured against being sent to 
still another country where he would be exposed to such risk. 

In 1972, the distinction between political and nonpolltical crimes 

In aectlon 6 waa considered by the Swedlah Supreme Court In the caae of the 

Talwaneae dtlsen Tau-tsal Cheng, who In New York had been found guilty of 

the attempted murder of the Taiwanese Vlce-Prlmc Minister Chang Chlng-Kuo. 

The Swedish Supreme Court in this caae held unanlmoualy that Cheng 

could be extradited to the United Statea, and the majority of the Court 

II 
explained: 

Secondarily, Cheng has pleaded agalnat the requeated extra- 
dition that the committed acts primarily have the nature of a 
political crime.  It aeema beyond doubt that Cheng had political 
motivations for his acta; one muat aaavne that the purpose of the 
attempted murder waa to change the internal political altuatlon 
in Taiwan—If not Immediately, then at least at some time in the 
future. However, the fact that an act haa a political motivation 
la not aufflclent to make it a political crime, aa this term is 
used in section 6 of the Statute on Extradition. Thla appliea 
eapeclally when we are dealing with the kind of crimes that gen- 
erally are conaldered to be the moat heinoua, auch aa murder and 
the like. 

y    1972 Nytt Jurldiak Arklv. Avd. 1, p. 358. 

3/ Supra note 1. 
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During the actual extradition fron Sweden to the United States, 

Cheng was hospitalized In England, and he succeeded there in getting the 

highest English court, the House of Lords, to consider his case in 1973> 

However, in the Rouse of Lords a majority of three, against a minority of 

two, found that Cheng had to be extradited to the United States because the 

crime he had committed did not qualify as an "offense of a political char- 

acter," as this term is used In section 3 in the English Extradition Act 

of 1870. 

In a law review article, H. Dadellus compared the Swedish Supreme 

Court decision with that of the House of Lords and in it Included substantial 

excerpts in English of the latter.   Dadellus found that the House of Lords 

decision was substantially more analytical and Informative than that of the 

Swedish Supreme Court, and he expressed the hope that the Swedish court in the 

future would adapt some of the analytical approaches used by the House of 

Lords. However, the differences between the Judgments may also be explained 

by the fact that the Swedish decision was one made by a practically unani- 

mous court, while the English decision was made by a highly divided court. 

Prepared by Dr. Finn Benrlksen 
Senior Legal Specialist 
European I^w Division 
Law Library, Library of Congress 
October 1981 

4/ H. Dadellus, "Offence of a political charactar," 58 Svensk Jurlst- 
tidnlng 540-545 (1970).  (Appendix) 
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Infor den trcdje havsraitskonferenscn 

mot kaos som dc alhfler tinilatcrala itgardcma Icder till. 
En annan bcfydelsefull skillnad mellan de tidigare havsrattskonfcrcnsema 

och denna ar agcndans omfattning. 1958—1960 kom fyra konvcntioncr 
till mcdan havsbottcnkonimitt^n skall dryfta ett drygt 70-tal ainnesomrS- 
dcn. Sjalvfallet kommcr dot sfora flertalet intc att foranlcda n'lgra konven- 
tionsbcstamniclscr. Men om havsrartskonforensen skall fa elt positivt resultat 
niastc den losa atminstone narmare 10-talct viktiga fragor sasom territorial- 
vattengransen, genomfartsratfen i sund, kuststaternas ratt till tillgangania 
i havet rcsp. pa ocli i iiavsbottnen, reginicn for och adminisUationen av 
den intemationclia havsbottncn, mariii fororening, vctcnskapiig lonskning 
m. m. 

Eftcrsom staterna? intrcsscn varierar starkt nirllan dc skilda fragoma, 
kan den politiska losningcii knappast fa nagon annan form iin "pakrt- 
Idsningcns". Det maste namligcn anscs utcslutet att en stat gor nagra for 
den viisentliga medgivandcn i en viss fraga utan att den satntidigt ar for- 
sakrad om viiken "kompensation" den koiiimer att fa i de andra fragoma. 
De manga och komplicerade fragoma som masie inga i "paketet" gor 
dct procedurcllt svart att na den slutliga losningcn. Att dela upp fragor:\a 
pa ficra delkonfcrenser torde knappast vara en framkomlig vag, intc ens 
om man kommcr overens om att rcsultatcn av delkonfereiuema intc blir 
slutgiltiga forran slutkonferensen hallits. Aven om statema ges ratt att 
bryta upp delkonferensemas resultat i samband mcd den slutliga politiska 
uppgoreisen, arises niimligen det psykologiska motstandrt mot att pa nytt 
bchandia ett tidigare provisoriskt fardigbehandlat amne sa stoit, att dct 
bara i undantagsfall kan astadkommas i praktikcn. Ej heller tordc det 
vara rcalistiskt att forestalla sig att en enda konferens skall makta mcd att 
bade skriva konventionema och nl fram till den politiska uppgoreisen. 
Savitt nu kan bedomas tordr den enda mojlighcten vara att soka ni den 
politiska overenskommelsen fore slutkonferensen. Detta forhillandc utgor 
ocksA en forklaring till att havsbottenkommittcns arbete framskridit si 
langsamt av de synliga rcsultatcn att doipa. 

Lennart Myrsten 

"Offence of a political character" 
Ullamningcn av taiwancsen Tzu-Tsai Cheng vackte under scnsommaren 
1972 stor uppmarksatnhct i svenska massmedia. USA:s rcgering hade brgart 
Cheng utliimnad fran Sverige pa grund av amerikansk domstols dom, 
varigcnom Cheng funnits skyldig till forsok till mord pJ Taiwans vice 
prcmiarminister Chiang Ching-Kuo, son till Chiang Kai-Shek. Brottet hade 
begitts den 24 april 1970 i New York. 

Cheng motsatte sig utlamningen och havdade bl. a. att den gaming han 
domts for overvagande haft karaktaren av politiskt brott. Genom beslut den 
22 augiisti 1972 fann Hogsta domstolen att hinder cnligt utiamningslagcn 
intc motte mot utlamningen. Den 31 augusti 1972 beslot Kungl. Maj:t att 
Chrng skullc utiamnas till USA. 

Utiamningsbcslutet verkstalldes den 4 September 1972. Eftcr mcUanland- 
ning i Kopcnhamn fordes Cheng till London, dar resan avbrots pa gnmd av 
Chengs halsotillstand. 
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Fran amcrikamk sida bcgardes att Cheng skullc ulliinmas fran Stor- 
britannien. Den 30 noveniber 1972 forordiiade Chief Metropolitan Magis- 
trate i London att Cheng skullc hallas i forvar i avbidan pa bans utlamning 
till USA. Cheng vande sig darefter ined en s. k. habeas corpus-ansokan till 
Divisional Court of the Queen's Bench Division. Sedan doinstolen avslagit 
denna ansokan, besvarade sig Cheng bos House of Lords. Han gjordc dar- 
vid, liksom i forfarandet i Sverige, giillandc att ban inte kunde utlamnas, 
darfor att det brott for vilket bans utlamning begarts var av politisk natur. 

Den 16 april 1973 avslog House of Lords besvaren med tre roster mot 
tva. De vota som avgavs av de i beslutet deltagande domarna synes ha ctt 
betydande allmunt intresse och skall i utvalda delar atcrges i det foljande. 
Av intresse ar ocksi att jamfora dcssa vota nicd motiveringen i den 
svenska Hogsta domstolens beslut. 

Rattsgnindlaget ar pi denna punkt nagotsinar likartat i de bada landema. 
Enligt 6 § i den svenska utliiinningslagen far utlunming inte bcviljos for 
politiskt brott. Om garningen ocksa innefattar brott av icke politisk beskaf- 
fenhet, fir utlamning bcviljas for det brottet om garningen i det sarskilda 
fallet provas overvagande ha karaktaren av ctt icke politiskt brott. Enligt 
Section 3(1) i 1870 ars Extradition Act gallcr bl. a. att "a fugitive criminal 
shall not be surrendered if the offence in respect of which his surrender is 
demanded is one of a political character". 

I sitt beslut i fallet Cheng uttalade Hogsta domstolen bl. a.: 

Otvivelaktigt har Cheng haft politiska motiv for sitt handlande; syftet med 
mordforsoket m&ste antagas ha varit att istadkonuna en audring av de inrikes- 
politiska forhillandena i Taiwan, om ej oniedelbart sa i vorje fall pi lang^ 
sikt. Att en giirning har ix>litiska niotlv iir emellertid ej tillriickligt for att gura 
den till politiskt brott i den niening som avses i G § utlatniiingslagen. Sarskilt 
galler detta nar det ar friga om de atlniant sett grovsta brotten som mord och 
liknande. I detta fall foreligger ytterligarc omstanUighcter som miste anses 
minska den betydelse man kan tillmiita de politiska motiven. Av utredningen 
framgir s&lunda, att mordforsoket begatts utan samband med nigot verkligt 
forsok att onutorta den politiska ordningen i Taiwan och att det namiast ar 
att betrakta som en isolerad vildsliandling, vilken i stor utstriickning for- 
bcrctls av Cheng pi egen hand. Vidare bar giiriiiiigen icke varit dirckt riktud 
innt i[v{ land soui nu Ix-gur ullUiiininK av ChrnX' Med hiiiisyn till dcu;i i>iii- 
KtiiiKliKlirK-r oili lilt viiil (oiii i (iviiKt li,iiiiki>iiiiiii( i>iii K-'iiiiiiKi'ii far di-iiiiii 
viij jiii'iviiiiiK riili^l It ( iillaiiiniiiK"l-'K<'>l •ilincn livriviif,,iii<li'. Ii.t kaiakl.ilcii av 
i-ll II if |ii>lilii>kl I'icill. 

1 House of Lords bcstod majoriteten av Lord Hodson, Lord Diplock och 
Lord Salmon. Minoritcten, som villc bifalla Chcngs besviir, utgjordes av 
Lord Wilberforce och Lord Simon of Glaisdale. 

Lord Hodson framholl att Chcngs brott begatts som ctt led i en politisk 
mcningsmotsatlning med de styrande i elt annat land an det som bcgart 
bans utlunming. Han pipekadc att mcdienunar av politiska organisationer 
kan begi alia slags brott for att framja sina politiska syften men att alia 
sidana brott inte fordcnskuU blir "offences of a political character" enligt 
Extradition Act. Han tillade: "Political character in its context, in my 
opinion, connotes the notion of opposition to the requesting state. The 
applicant was not taking political action vis i vis the American Govern- 
ment and the American Government is not concerned with the relations 
between America and Taiwan in asking for cxiruditiun but is concerned 
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only with enforcing the criminal law." 
Lord Diplock framholl att med "offence of a political character" i 

Extradition Act inte kunde forstas enbart sUdana brott som i sig hade ett 
politLskt clement, t. ex. forraderi och uppror. Sidana brott var overhuvud- 
tagct inte omfattade av Elxtradition Act, som darcmot avsig ordinaxa brott 
av allvarlig art. Foljaktligcn maste det finnas omstandighcter som kunde 
gora sadana ordinara brott, t. ex. mord och monifiirsok, till brott av polilisk 
karaktiir. Lord Diplork iilvrcklar sin syn pS tJilknirigrn av b^frrrpprt 
"offence of a political cliararler" p5 fiilj.-indr ii;iii: 

My Iy>rd5, the noun t}iat is qualified by the adjpr.tivaJ phram: "of a polillral 
character" is "offence". One must, therefore, consider what are the juristic 
elements in an offence, particularly one which is an extradition crime, to 
which the epithet "political" can apply. 1 would accept that it applies to the 
mental clement: the state of mind of the accused when he did the act which 
constitutes the physical element in the offence with which he is charged. 
I would accept, too, that the relevant state of mind is not restricted to the 
intent necessary to constitute the offence with which ho is charged; for, in 
the case of none of the extradition crimes, can this properly be described as 
being political. The relevant mentaJ element must involve some less immediate 
object which the accused sought to achieve by doing the physical act. It is 
unnecessary for the purposes of the present appeal, and would, in my view, 
be unwise, to attempt to define how remote that object might be. If the 
accused had robbed a bank in order to obtain funds to support a polidcal 
party, the object would, in my view, clearly be too remote to constitute a 
political offence. But if the accused had killed a dictator in the hope of chang- 
ing the government of the country, his object would be sufficiently immediate 
to justify the epithet "political". For politics are about government. "Political" 
as descriptive of an tobject to be achieved must, in my view, be confined to the 
object of over-throwing or changing the government of a State or inducing 
it to change its policy or escaping from its territory the better so to do. No 
doubt any act done with any of these objects would be a "political act", 
whether or not it was done within the territory of the government against 
whom it was aimed. But the question is not simply whether it if political qua 
"act" but whether it is political qua "offence". 

Lord Diplock ansjg vidare att en "offence of a political character" enligt 
Extradition Act inte kunde anses foreligga "if the only 'political' purpose 
which the offender sought to achieve by it was not directed against the 
government or governmental policies of that State within whose territory 
the offence is committed and which is the only other party to the trial and 
punbhment of the offence". Syftet med undantagsbestammeben kunde inte 
vara att garantera en brottsling straffrattjlig immunitet for ett allvarligt 
brott som begatts av politiska motiv, eftersom "if committed in the United 
Kingdom, the offender would have been convicted and punished for it 
irrespective of any political motive directed against the Government of any 
foreign State which inspired the offender to do it". Syftet med undan- 
tagsbestammelsen beskrevs i stallet av Lord Diplock pa foljande satt: 

The purpose of the restriction, as it seems to me, was two-fold. First, to 
avoid involving the United Kingdom in the internal political conflicts of 
foreign States. To-day's Garibaldi may well form to-morrow's Government. 
And secondly, the humanitarian purpose of preventing the offender being 
surrendered to a jurisdiction in which there was a risk that his trial or punish- 
ment might be unfairly influenced by political considerations. 

Misstanken att den stat som begar utlamningen kunde ha politiska motiv 
bakom sin bcgaran kunde emellertid enligt Lord Diplock inte foreligga i 
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friga om "a fugitive criminal who, though a political opponent of the 
Government of some other State, was not a political opponent of the State 
demanding his iurrender", och inte heller "would there appear to be any 
greater risk that his trial or punbhment for the offence in such a State 
might be unfairly influenced by political considerations than if he had 
committed the same offence in the United Kingdom and been tried and 
punished for it here". Aven pi grundval av en sadan "purjxjsive construc- 
tion" av Extradition Act kom Lord Diplock saledes till slutsatsen att "an 
offence of a political character for the purposes of the restriction was 
intended to be confined to offences in which the political purpose sought 
to be achieved by the offender was directed against tlie Government of the 
State seeking his surrender". 

Inte heller Lord Salmon ans&g det foreligga n&got godtagbart skal "for 
construing the Act of 1870 as offering asylum to anyone other than a man 
who has committed a crime directed against the regime of the requesting 
State and which, in that sense, was a crime of a political character". Han 
erinrade ocksa om Italiens beslut att inte till Frankrike utliiinna Pavelic 
och Kwatemic, de tv& kroater som 1934 i Marseille mordade kung 
Alexander av Jugoslavien och den franske utrikesministem Bartliou. Lord 
Salmon kommenterade detta fall pk foljande satt: 

We have been referred to the case concerning the murder in France in 1934 
of King Alexander of Jugo-Slavia and M. Barthou, the French Foreign 
Minister by two Croats named Pavelic and Kwatemic who did not approve 
of the Jugo-Slav regime or of its support by France. The murder was intended 
as a political blow at that regime and at France for supporting it. The two 
Oroati escaped to Italy. France requested their extradition which the Italian 
courts refused on the ground that their crime was of a political character. It 
is not for me to express any view about the correctness of that decision. If 
Italian law is the same as ours, the murder of M. Barthou was clearly an 
offence of a political character within the meaning of those words in the 
Treaty and the relevant Italian legislative enactment, but the murder of King 
Alexander was not. It is not plain from the somewhat attenuated report of 
this case what were the precise grounds for the Italian court's decision. It 
seems, however, that the court may have considered that any crime incidental 
to or arising out of an offence of a political character is deemed also to be 
such an offence and that therefore the assassins of King Alexander were en- 
titled to the same immunity from extradition as they were in respect of the 
murder of M. Barthou. This point has never been considered by our courtv 
But if it is a valid point, it tmderlines the necessity for construing the words 
"of a political character" strictly in their context in the Act of 1870. 

Lord Simon of Glaisdale, till vars votum Lord Wilberforce ansliit sig, 
ans&g att stor vikt maste tillmatas den grundlaggande tolkningsregein att 
ord och uttryck i en lag bor presumeras vara anviinda i sin normala och 
naturliga bctydelse. Om parlamentet 1870 hade velat begransa undantaget 
till att galla s&dant brott av politisk karaktar som begis mot den stat som 
begar utlUmningen, skulle ingenting ha varit lattare an att ange deima be- 
gr&iuning i lagtexten. Lord Simon tillade: 

By reason of this primary and golden rule, therefore, the words "offence 
... of a political character" must be read in their natural ordinary and literal 
sense, without the addition of the words "against (or, in respect of) the 
foreign State demanding such suirender", which are not in the Act. Asked 
whether the appellant's crime was an "offence of a political cnaracter", even 
(he most harassed commuter from Clapham would, I think, undoubtedly an- 
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swer, "Of course". Indeed, I cannot conceive that it would occur to anyone 
except a lawyer that the appellant's offence could possibly be described as 
other tlian of a political character. 

Men aven en juridisk analys leddc enligt Lord Simons mening till sain- 
ma rcsultat. Han hanvisade till Oppenhcims verk "Internationa! Law" 
(8 uppl. utg. av Lauterpacht, 1955), dar dct sags att "many writers consider 
a crime 'political" (i) if committed from a political motive, others call 
'political' (ii) any crime committed for a political purpose; again, others 
recognise such a crime only as 'political' (iii) as was committed both from 
a political motive and at the same time for a political purpose; and, thirdly, 
some writers confine the term 'political' crime to (iv) certain offences 
against the State only, such as high treason, Use-majesti and the like". Sa- 
vitt avsag begreppet "offence of a political character" i Extradition Act var 
det fjarde tolkningsaltcrnativet uteslutet, och Lord Simon framhdll att det 
inte i nagot av de ovriga tre altemativen angavs att brottet skuUe vara riktat 
mot den stat som begarde utiamningcn. "So the leading jurists in this field 
would concur with the m2ui in the street that the appellant's crime was 
'an offence of a political character' ", konkluderade Lord Simon. 

Det fanns enligt Lort Simon inte heller stod for en restriktiv tolkning av 
begreppet "offence of a political character", om man tog hansyn till den 
situation som radde, nSr parlamcntet antog Extradition Act 1870. Lord 
Simon gjorde harvidlag foljande historiska tillbakablick: 

Garibaldi and Kossuth, criminals in the eyes of the abcolute governments of 
Europe, had been subjects of wild enthusiasm on their visits to London; and 
it is inconceivable that this country would have handed the former over to 
King Bomba on the ground that he had been responsible for the death, not of 
a Neapolitan, but of an Austrian, soldier or official in the Kingdom of the two 
Sicilies. Only a few yean before the 1870 Act there had occurred the Orsini 
affair, Orsini was an Italiam republican follower of Monini. He had thrown 
a bomb at Napoleon III. He waf discovered to have had links with some 
Itali.in refugees in London and tlic explosives had been made in England. In 
response to French protests Palmeiston proposed to introduce a Conspiracy 
to Murder Bill to make it a felony, insteajd of merely a misdemeanour, to plot 
in England to murder someone abroad. This aroused such indignation that 
Palmcrston, normally a highly popular and powerful minister, suffered parlia- 
mentary defeat, and his Government fell. 

En annan faktor av betydelse vid tolkningen var enligt Lord Simon det 
forhallandet att Extradition Act innefattade awikelser fran reglema i com- 
mon law, som skyddadc den enskildc mot att tas i forvar med .niktc p& 
senarc utiamning. Bestiimmelser som innefatlar sSdana awikelser bor tol- 
kas rcstriktivt, vilkrt i sin tur innebar att inskrankningar i utlamningsbe- 
fogcnheten, t. ex. vid politiska brott, i den enskildes intresse bor tolkas 
extensivt. Lord Simon menade vidare att lagcn borde tolkas si att den bast 
ovcrensstamde mcd intemationell ratt. Han erinrade darvid om morden pa 
kung Alexander och utrikcsminister Barthou och om Italiens vagran att ut- 
lamna mordama till Frankrike under aberopande av att brotten, d. v. s. 
aven mordet pa kung Alexander, var politiska brott. 

Slutligen framholl Lord Simon att lagtolkningcn borde vara fornuftig 
och rimlig. For att visa att den restriktiva tolkningen av begreppet "offence 
of a political character" skulle leda till orimliga resultat anforde han 
foljande excmpel: 
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Take the Pcvelic case, and suppose the suspects bad fled to England and not 
Italy. On the respondent's construction of the 1870 Act King Alexander's 
murder would have been an extraditable offence, but not that of M. Barthou; 
though the acts were virtually simultaneous, their common motives and pur- 
poses were political, and their political character was only distinguishable in 
that Barthou symbolised French support for the Yugo-Slav rdgime whereas 
King Alexander symbolised that regime itself. If it could be ascertained which 
assassin killed which victim, one would be extradited and the other not. 

Then take the hypothetical case of an attempted assassination, not of the 
Vice-Premier of Nationalist China, but of the Vice-President of the U.S. 
Counsel for the respondent accepted tliat this would be "an offence of a politi- 
cal character" if committed v>lely in protest against U.S. support of Chiang 
Kai-Shek's Oovernmcnt and if jierpetrated on U.S. territory—say, at the U.S. 
end of the Niagara Bridge. But if the purporting awailant followed the Vice- 
President across the bridge, and made the attempt at tlie Canadian end of the 
bridge, it would in some extraordinary way cease to be an offence of a political 
character. Its correct characterisation if the attempt were made laterally as 
the Vice-President was actually crossing the frontier would, I think, strain 
the subtlety even of a scholastic metaphysician. 

Take, finally, two other actual assassinations, and apply the respondent's 
argument In 1898 an Italian anarchist, Lucheni, murdered the Empress Eliza- 
beth of Austria at Geneva. Asked why, he replied, "As part of the war on the 
rich and great. .. It will be Humbert's turn nrxt." In 1900 another Italian 
anarchist, Bresci, duly murdered King Humbert of Italy near Milan. Between 
these two events, at an international conference in Rome, Great Britain (to- 
gether with Belgium and Switzerland) refused to give up her traditional 
privilege of asylum or to agree to surrender suspected anarchists upon demand 
of their native countries. Yet, if both assassins had taken refuge in 
England, on the respondent's argument Bresci's crime would have been an 
offence of a political character under section 3(1) and non-extraditable, while 
Lucheni's, similar in all respects except the fortuitous and temporary location 
of the victim, was not an offence of a political character and was therefore 
extraditable. 

Det torde inte intraffa ofta att Hogsta domsiolen och House of Lords pi 
talan av samma klagande kallas att ta stallning till en likartad rattsfriga. 
Redan mcd hansyn hartill ar det bcslut som meddclats av House of Lords 
i fallct Cheng vart att uppmarksammas i Sverige. Dessutom lean man 
konatatera att Home of Lords i fr&ga cm toUtningen av det oklara begrep- 
pet "offence of a political character" anffirt m&nga intrenanta lynpunkter 
som skulle kunna vara vagledande Sven vid tillimpningen av motsvarande 
bestSmmelse i den svcnska utlSmningslagen. 

Slutligen kan noteras att en jamlorelse mellan de b&da hogsta instanser- 
nas avgoranden i fallet Cheng pi ett sliende satt illustrerar skillnaden i 
rattslig tradiiion mellan Sverige och England. Det ar svirt att undertrycka 
en stilla och sakert fifang forhoppning om att de engelska lordema skulle 
lyckas formedia nigot av sin fargrika retorik till sina mera ordkarga tvenska 
koUeger. 

Ham Dantllus 

Deo danske aktteretsretonn 
I januar 1973 fremlagde den datuke handelsininister i folketinget forslag til 
en ny aktieselskabslov til aflesning af loven af 1930. Samtidig forelagde 
han forslag til lov om "anpartsselskaber" ad modum det kontinentale 
GmbH/SARL (Gesclbchaft mit beschranktcr Haftiwg/Soci£t£ k respon- 
sabiliti limitie). Efter at dette er skrevet, bar folketinget endeligt ved- 
taget lovforslagenc, siledes at de kan traede i kraft pr. 1. januar 1974. 
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SWITZEKUUO) 

Tbe S«las Law of January 22, 1892, on Extradition to Foreign Coun- 

trlea forbids the extradition of a person accused or convicted of a political 
1/ 

offense.   Hovever, when the fact for Hhlch such action Is requested consti- 

tutes a comon offense, the extradition Is allowed even though the accused 

parson night allege a political reason or purpose. 

The Law gives to the Swiss Federal Tribunal (Supreme Court) the 

power to Independently assess the political or nonpolltlcal character of each 

offense according to the facts of the case. 

On the other hand. In each situation the extradition of a person 

•ust be approved by the Federal Council (Swiss Governnent). The Council shall 

grant the extradition only under the condition that the accused will not be 

Investigated or punished for a political offense, even for political reasons 

or purposes. 

Prepared by Dr. Ceorge Roman 
Senior Legal Specialist 
European Law Division 
Law Library, Library of Congress 
October 1981 

II    Art. 10(1) In 3 Recuell systSaatlque des lols et ordonnances. 1848- 
1947, 501. 

2/ Id. art. 10(2). 
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THE LIBRARY OF CONGRESS 

Omci or ml 
LAW LmuuiiAi) or CoxeAOi 

i 1 :- 

»E:     Li^ 82-66 
ESTKADITlOli 

Attention: David B«tcr 

D«ar Mr. Rodlno: 

This 1* a follow-up to our October 29, 1981 reply to your 

Octobai 15, 1981 telephone request concerning extradition and who In 

the referral atate deteralnes If the criae Is a political offense. 

The enclosed reports on this subject have been prepared for 

you by the staff of the Aaerlcan-Brltlsh Law Division and cover 

Australia, India, Ireland, New Zealand, and the United Ktngdoa. 

Please let us know If we can be of further assistance. 

Sincerely, 

Carleton W. Kenyof/ 
Law Librarian 

Enclosures 

Honorable Peter W. Rodlno, Jr. 
Chaiman, House Conmlttee on 

the Judiciary 
House of Representatives 
207 Cannon Building 
Washington, D. C. 2051S 
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AUSTRALIA 

The Australian atatutes governing extradition of offenders to 

foreign states and other Consonwealth (British) countries require that 

the Attomey-Ceneral of Australia refuse the extradition of political 
1/ 

offenders. Under the Extradlctlon (Foreign States) Act, 1966-1973, US, 

on receiving a requisition for extradition froa a foreign state, the 

Attorney-General may. In his discretion, authorize a aaglstrate to 

Issue a warrant for the arrest of the fugitive. However, under fl4 the 

Attorney-General mist not authorize such an arrest: 

if there are substantial grounds for believing 

(a) the requisition for the surrender of the fugitive, 
although purporting to have been nade in respect of 
an offence for which, but for this section, he would 
be liable to be surrendered to that state, was made 
for the purpose of prosecuting or punishing hin on 
account of his race, religion, nationality or political 
opinions; 

The Extradition (Coanniwealth Countries) Act, 1966-1973, 111 

requires that the Attorney-General not authorize the arrest of a political 

offender in similar terma. 

Where the Attorney-General decides not to accede to a request for 

1' 
extradition, there is no power in the courts to compel hla to do so. 

Frepsred by Kersi Shroff 
Senior Legal Specialist 
American-British Law Divisioa 
Law Library, Library of Congreas 
October 1981 . 

1/ 5 Acts Austl. F. 671 (1975). 

2/ Id. at 637. 

il    Extradition (Foreign States) Act, 1966-1973, ilS(2). 
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nsu 

A requisition for the surrender of a fugitive criminal of a 

foreign state nay be made to the CjOTemaent of India.—'  On receiving the 

requisition, the government may issue an order to any magistrate vho vould 

have had Jvirisdiction to Inquire Into the offense, if it had been an of- 

fense committed within the local limits of his Jurisdiction, directing hla 

to inquire into the matter. The magistrate, thereupon, issues a warrant 

for the arrest of the fugitive criminal. 

Uhen the criminal is brought before him, the magistrate Investi- 

gates the case in the same manner and vlth the same Jurisdiction and authority 

as if the case were triable by a court of session or High Court. The magis- 

trate receives such evidence as is produced in support of the requisition 

of the foreign state and also on behalf of the criminal to shov whether or 

not the offense, of which the fugitive criminal Is accused. Is of a polltal 

character and therefore not an extraditable offense. If a prima facie caae 

is not made out in support of the requisition of the foreign state, the 

magistrate shall discharge the fugitive criminal. If a prima facie case 

is made out in airport of the requisition, he may commit him to prison to 

await the orders of the Central Government. Simultaneously, the magistrate 

shall report to the Central Government and shall forward, together with 

the report, any written statement which the fugitive criminal nay desire 

to submit for consideration. 

1/ The Extradition Act. 1962, Ho. 3lt. 
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Upon receipt of the report and the statement. If the government 

Is of the opinion that the fugitive criminal ought to he surrendered to 

the foreign government, it may issue a warrant of arrest for the custody 

and removal of the criminal and for his delivery at a plsice and to a person 

to he named in the warrant. 

In view of the aforesaid facts, apparently, the court and the 

government have a mutually con^jlimentary function for the determination 

of an extraditable offense because even thou£)i the final decision lies 

with the government, it must be based on the report and prior consideration 

of the Judicial authority. 

Prepared by Krishan S. Nehra 
Senior Legal Specialist 
American-British Law Division 
Law Library, Library of Congress 
October 198I 
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A political offender mmj  be refiued extradition froa Ireland 

either at the direction of the High Court of Ireland or the Irish 

Minletar for Justice. The direction mtij be given by the Court or 

the Mlnleter Mhere they are of the opinion that: 

50(2)(a) the offence to which the warrant relates la— 

(1) a political offence or an offence connected 
with a political offence, or 

(11) an offence under nllltary law which la not an 
offence under ordinary crlnlnal law, or 

(111) a revenue offence, or 

(b) there are aubstantlal reasons for believing chat the 
person naned or described In the warrant will, if 
reaoved froa the State under thla Fart, be prosecuted 
or detained for a political offence or an offence con- 
nected with a political offence or an offence under 
allitary law which is not an offence under ordinary 
crlalnal law, or 

(c) the offence specified in the warrant does not corre- 
spond with any offence under the law of the State which 
is an indictable offence or is punishable on sunaary 
conviction by inprlsonnent for a aazlauB period of at 
least six aonths.l^/ 

The direction nay be given either on application aade by the offender 

If 
or by the question being referred to the Court by the Minister. 

Prepared by Kcrsl Shroff 
Senior Legal Specialist 
Aaarlcan-Britlsh Law Division 
Law Library, Library of Congress 
October 1981 

1/ The Extradition Act, 1965, No. 17, 150(2). 

2/ Id. 150(3). 



483 

HEW ZEALAND 

In Sev Zealand, a request for the surrender of a person to the 

autborities of a country vlth iriilcb there exists an extradition treaty or 

agreement oust be made to the Minister of External Affairs. This Indirid- 

ual is then obliged to transmit the matter to the Klnister of Justice vtao 

may issue a warrant of arrest.  If, hovever, the Minister of Justice is 

of the opinion that the offense is one of a political character he Bay 

refuse to do so.-'  Furtbennore, if the offender is arrested, the Minister 

nay order bis release at any time.-'  If, on the other hand, he or she is 

3/ arrested, a hearing in a Magistrate's Court must be held.—  One ground 

for discharge is that the offense for which the individual is being held 

dns 

1/ 

is of a political character.—' An appeal against the decision of the 

magistrate lies to the High Court of Justice. 

Extradition from Hew Zealand to other parts of the Comsonwealth 

is governed by the United Kingdom's Fugitive Offenders Act of iSfll.-' 

Under this law, the Minister of Justice has the power to discharge a person 

1/ The Brtradltion Act, I965. 1965 Stat. H.Z., Ho. UU, § 6. 

2/ Id. 

3/ Id. § 8. 

y M. s 9. 

^ Id.  § 10, as amended by the Judicature Amendment Act, 1979, 1979 
Stat. H.Z., Ho. 12l4. 

6/ UI4 & Us Viet., c. 69. 
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whose return has been requested if he helieves this to te "fit"-^ and 

the High Court may also discharge such a person where the case is of a 

"trivial nature" or vhei-e it would be "unjust, oppressive, or too severe 

8/ 
a punishment" to coinply with the request.—  Additionally, New Zealand 

strengthened this law in 1976 by passing an amendnent that expressly 

provides that no person shall be returned to another Connonwealth country 

9/ 
if the offense for which he is sought is of a political character.^ 

In the case of extradition to Australia, Figi, Western Samoa, and several 

other BBBll Pacific Jurisdictions, only the courts can determine whether 

the offense is political in nature. In the case of extradition to all 

other Conmonwealth Jurisdictions, the Minister of Justice is also competent 

to make this preliminary determination.— 

Prepared by 
Stephen F. Clarke, Senior Legal Specialist 
American-British Law Division 
Law Library, Library of Congress 
October 198I 

y    5 Repr. Stat. N.Z. 3868, § U. 

8/ Id. § 10. 

2/ Id. § 29a, as added by the Fugitive Offenders Amendment Act, I976 
Stat. H.Z., § 7. 

10/ Id. 
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UHITED KINGDOM 

1/ 
The Sztradltlon Act, 1870  grants the courts and the Secretary of 

State (ID practise the Home Secretary) the authority to refuse the extradition 

of political offenders to foreign states. Section 3(1) provides: 

3. Restrictions on surrender of criminals 

The following reatrlctlon shall be obsenred with respect to 
the surrender of fugitive criminals: 

(X) A fugitive criminal shall not be surrendered If the 
offence In respect of which his surrender Is demanded 
Is one of a political character, or if he prove to the 
satisfaction of the police magistrate or the court be- 
fore whom he Is brought on habeas corpus, or to the 
Secretary of State, that the requisition for his sur- 
render has In fact been made trlth a view to try or 
punish him for an offence of a political character: 

Dnder 19 of the Act, a magistrate hearing an extradition case Is 

required to receive any evidence showing that the offense In question was 

of a political nature. Accordingly, it is the magistrate's duty to deter- 

mine on the whole evidence whether the accused was convicted of a political 
I! 

offense. 

The statute governing the surrender of fugitive offenders between 

countries In the Comonwealth (British), the Fugitive Offenders Act, 1967, 

f4  similarly provides: 

4. General restrictions on return 

(I) A person shall not be returned under this Act to a desig- 
nated Commonwealth country, or committed to or kept In custody 
for the purposes of such return. If It appears to the Secretary 
of State, to the court of coinlttal or to the High Court or 
High Court of Justiciary on an application for habeas corpus or 
for review of the order of committal— 

1/ 33 & 34 Viet., c. 52. 

y    R. V. Governor of Brlxton Prison, Ex Parte Kolcsynskl, [1955] 1 Q.B. 
540, 553. 

3/ c. 68. 
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(a) that the offence of which that person Is accused 
or was convicted Is an offence of a political 
character; 

(b) that the request for his return (though purporting 
to be Bade on account of a relevant offence) Is In 
fact Bade for the purpose of prosecuting or punish- 
ing him on account of his race, religion, nationality 
or political opinions; or 

(c) that he might. If returned, be prejudiced at his trial 
or punished, detained or restricted In his personal 
liberty by reason of his race, religion, nationality 
or political opinions. 

Prepared by Kersl Shroff 
Senlon Legal Specialist 
Aaerlcan-Brltlsh Lav Division 
Law Library, Library of Congress 
October 1981 
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